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Robinson  vsm  Clifford. 

Insunmce.  Where  a  warrant  of  survey  was  issued,  and  a  report  made 
thereoi^  that  the  vessel  was  unfit  to  perform  the  voyage,  and  the  vessel  and 
ca^  weie  ordered  to  be  sold ;  the  captain  cannot  be  admitted  as  a  wit> 
neas  to  prove  the  condition  of  the  vessel  at  the  time  of  the  survey,  and 
that  she  was  unfit  for  the  voyage.  The  proceeding  was  judicial^  and  the 
wanant  and  report  must  be  produced}  but  the  &cts  contained  in  the  ze- 
port  may  be  proved  by  other  evidence. 

A  certificate  of  the  Registrar  of  the  Vice- Admiralty  Court  was  produced, 
which  stated  that  the  warrant  was  lost.  The  certificate  is  not  evidence, 
but  the  fact  of  the  loss  must  be  proved  under  a  commission. 

Written  statutes  and  edicts  of  foreign  countries  most  be  produced;  com- 
mon or  unwritten  laws  may  be  proved  by  parol. 

1  HIS  was  an  action  brought  on  a  policy,  on  the  profits  of  a 
cargo  on  board  ship  Mary,  at  and  from  Batavia  to  New-York> 
on  the  Toyage  insured.  The  vessel  having  met  with  severe 
weather,  by  |^ch  she  received  considerable  injuiy,  the  cap* 
tain,  with  the  approbation  of  his  officers  and  crew,  bore  away 
for  the  West  Indies,  and  was  captured  on  his  way  thither  by  a 
BrUtsh  cruiser,  and  carried  into  St.  Christopher's,  libelled  and 
Vol.  II.  A 
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acquitted.  Upon  the  application  of  the  captain  to  the  Court 
of  Admiralty  for  a  warrant  of  survey  of  the  vessel)  one  was 
granted.  A  survey  and  report  were  made,  condemning  the 
vessel  as  unfit  to  prosecute  the  voyage  with  her  cargo ;  in  con- 
sequence of  which^9  both  ship  and  cargo  were  sold  at  a  con- 
siderable profit,  unless  a  charge  of  a  large  sum  for  money  lost 
on  bills  of  exchange  taken  in  payment^  should  be  admitted  as 
part  of  the  loss. 

To  prove  the  condition  of  the  vessel  at  St.  Christc^her'Sy 
a&d  that  she  was  reported  unfit  for  the  voyage;  the  evidence  of 
the  captain  was  relied  upon,  and  objected  to. 

By  the  Court,  This  was  a  judicial  proceeding,  and  in  writ- 
ing. The  warrant  and  report  must  be  produced,  if  you  mean 
to  rely  upon  them  as  a  justification  for  breaking  up  the  voyage 
at  St.  Christopher's.  Parol  evidence  of  their  contents  is  inad- 
missible. But  the  facts  contained  in  the  report  may,  neverthe- 
less, be  proved  by  other  testimony  than  the  report. 

The  counsel  for  the  plaintiff  then  produced  a  certificate  from 
the  Register  of  the  Vice  Court  of  Admiralty,  where  the  pro- 
ceedings took  place,  stating  that  the  warrant  was  lost. 

By  the  Court.  The  proof  of  the  loss  is  not  properly  made 
out.  It  should  have  been  established  under  a  commission,  in 
the  usual  manner  of  proving  other  &cts,  and  not  by  the  certifi- 
cate of  the  clerk.  The  captain,  in  his  deposition,  stated,  that, 
according  to  the  law  of  St.  Christopher's,  no  other  vessel  could 
have  been  permitted  to  bring  away  the  cargo. 

This  was  objected  to,  as  the  law  itself  should  have  been  pro- 
duced. 

By  the  Court.  The  statute  or  written  law  of  foreign  coun- 
tries, should  be  proved  by  the  law  itself,  as  written.  The  com- 
mon customary  or  unwritten  law,  may  be  proved  by  witnesses 
acquainted  with  the  law.  In  this  case,  it  does  nqpappear  whe- 
ther the  law  alluded  to  by  the  witness,  was  written  or  unwritten. 
From  the  very  nature  of  k,  I  presume  it  to  be  the  former.  The 
prohibition  of  other  vessels  to  carry  away  a  cargo  situated 
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as  this  wtty  would  naturally  be  a  subject  of  positire  municipal 
laWf  from  political  or  other  conaiderationt  of  state. 

Mr.  Tilghman  having  inquired  of  the  Judges,  before  the  aboTO 
question  was  decided,  but  after  it  hafd  been  argued,  whether  they 
would  allow  the  kem  in  his  account  of  a  loss  on  prj^tested  bills,  to 
go  to  the  jury,  without  proof;  and  being  answered,  that,  as  so<m 
as  he  ahould  affire  at  that  item  in  his  account,  he  would  be  called 
upon  to  prore  it,  or  the  jury  would  be  instructed  to  disregard 
it;  be  consented  to  be  nonsuited}  saying  that  he  had  no  proof  of 
ity  and  that  if  that  item  were  struck  off  the  account,  he  acknow- 
ledged no  loss  had  been  sustained. 
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DELiyYARK  Iksurance  Company  v9*  Hooan. 

Insiirance.  If  it  appear  that  the  terms  of  the  order  Jiid  been  departed 
from  in  the  policy  of  insurance,  by  fraud  or  mistake,  the  CSouit  wnMd 
consider  the  order  as  containing  the  contract  between  the  parties;  as 
where  it  materially  varied  from  the  policy;  as  if  the  risk  stated  in  the 
policy  be  from  such  a  place,  instead  of  at  and  from  ;  or  if  it  contain  a 
warranty  not  authorized  by  the  order.  In  such  cases,  the  variance  itself^ 
unless  contradicted  by  proof,  would  be  evidence  of  mistake.  But  in 
each  cases,  the  order  could  only  be  resorted  to  so  &r  as  it  varied  from 
the  policy,  and  in  all  other  respects  the  policy  would  goverOf 

X  HIS  bill  states  no  new  matter,*  except  that  the  defendant 
intended  to  insure  according  to  the  order,  and  calls  upon  the 
defendant  to  declare,  if  this  was  not  his  intention ;  that  is,  that 
the  policy  effected  here  was  to  be  void,  if  a  policy  were  done 
in  England  after  as  well  as  before  this.  The  defendant  denies 
that  this  was  his  intention. 

For  the  complainants  it  was  contended,  that  the  order  was  the 
only  evidence  of  the  contract,  and  that  the  Court  ought  to  con- 
sider the  case  as  if  the  very  words  of  the  offder  had  been  inseA- 
ed  in  the  policy.  1  Atk.  545.  1  Vez.  318,  319.  If  so,  the 
construction  contended  for  as  law,  and  which  the  Court  seemed 
inclined  to  favour,  must  prevail. 

For  the  defendant.  The  case  is  stronger  now  for  the  defend- 
ant than  it  was  at  law;  for  the  defendant  swe^irs,  that  the  policy 
conforms  to  his  intentions.  To  get  at  the  intention  of  the 
parties,  so  as  to  discover  whether  a  mistake  was  made,  the 
order,  instruction,  and  policy  must  be  considered  together.  If 
so,  there  can  be  no  doubt.    The  policy  cannot  be  departed 

*  See,  for  th«  case*  Vol  I.  page  419. 
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from,  tinlesB  fraud  or  mistake  is  clearly  made  out.    Marsh. 
245-6.    Park,  1. 

WASHI.VGTOfir^  Justice  J  delivered  the  opinion  of  the 
Court.  When  this  case  was  decided  on  the  law  side  of  the 
Court,  the  whole  question  was  taken  into  consideration ;  every 
thing  being  viewed  as  done,  which  a  Court  of  Equity  could 
properly  hsrire  'directed  to  be  done.  The  true  question  was 
then,  and  still  is,  what  was  the  agreement  between  these  par* 
ties  ?  The  argument  urged  upon  the  former  occasion,  and 
agun  repeated,  was,  that  the  order  alone  constituted  the  agree- 
ment. What  then  is  the  use  of  the  policy  ?  If  it  be  not  evi« 
dence  of  the  contract  finally  concluded  upon,  it  must  be  cond- 
dered  as  a  siipet€uous  Mocument,  unnecessarily  executed,  and 
improperiy  introduced  into  a  cause.  The 'order  contains  the 
heada  of  the  agreement  for  the  information  of  the  party,  who 
is  afterwards  to  give  it  its  proper  form.  The  form,  which  it 
finally  assumes,  is  that  of  an  instrument,  denominated  a  policy; 
which  is  signed  by  the  underwriter,  and  is  the  evidence  of  the 
contract  of  indemnity,  as  understood  by  him  and  the  assured. 

It  may  and  certainly  often  does  happen,  that  the  terms  of 
the  order  are  departed  from  by  consent,  by  fraud,  or  by  mis- 
take. If  by  consent,  no  person  will  contend  that  the  order 
should  control  the  policy ;  and  if  by  fraud  or  mistake,  then  the 
order  may  be  resorted  to  where  it  materially  varies  from  the 
policy,  because  in  reality,  that  would  be  the  only  true  evidence 
of  the  agreement  upon  the  point  of  variance.  I  say  tnaterialiy 
variant^  as  if  the  risk,  stated  in  the  policy,  be  from  such  a 
place^  instead  of  ai  and  from  ;  as  in  the  case  of  Mitteaux  xrt. 
The  London  Insurance  Company.  So  if  it  contain  a  warranty 
which  is  not  authorized  by  the  order,  and  the  like ;  and  in  suck 
cases,  theiraidance  itself  between  the  two  instruments,  wouid^ 
without  contradkt^ry  proo^  be  evidence  of  the  mistake*  But 
still)  the  order  could  only  be  resorted  to  so  ir  as  it  varied  from 
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the  policy ;  and^  in  all  other  respects,  the  policy  would  be  con- 
sidered  as  the  contract. 

But  a  previous  question  must  always  be,  is  there  a  Tariance  ? 
and  to  ascertain  tbisy  the  whole  evideiice  mutt  be  conaidered. 
The  whole  must  be  taken  and  construed  together;  the  letter 
of  instructions^  the  order,  and  the  policy.  It  is  from  these  to* 
gether,  with  any  other  eridence  which  may^te  produced,  that 
the  real  intention  of  the  parties  is  to  be  discovered ;  aad  whe« 
ther  this  intention  has,  by  fraud  or  mistake,  been  frustrated  by 
any  expressions  used  in  the  policy.  This  brings  us  to  the  true 
point  in  this  cause :  does  it  appear,  from  the  whole  evidence, 
that  the  policy  misstates  the  contract  int^ided  by  the  parties  ? 
The  letter  of  instructions  and  the  order  afibrd  no  evidence  that 
the  intention  of  the  parties  was  mistaken  s  because  they  are 
expressed  in  such  ambiguous  terms,  it  may  well  be  doubted, 
whether  the  clause  now  complained  of,  refers  to  a  prior,  or  to  a 
subsequent  insurance  effected  in  London.  The  defendants,  in 
their  answer,  swear  that  the  policy  states  the  contract  as  they 
intended  it,  and  there  is  no  evidence  in  the  cause  to  show  that 
it  contradicts  the  intention  of  the  complainants.  Why  then 
should  the  words  of  the  order  be  substituted  for  those  of  the 
policy  ?  Not  because  the  latter  has  mistaken  the  intention  of 
the  parties,  for  the  reverse  of  this  appears  to  be  the  fact,— not 
for  the  purpose  of  explaining  a  doubtful  meanin|^,  for  it  is  the 
order  alone  which  creates  a  doubt. 

If  further-  observations  be  necessary  to  render  this  case 
clearer,  let  it  be  noticed,  that  the  addition  to  the  order,  and  the 
insertion  of  the  clause  in  the  policy  which  is  now  objected  to, 
were  made  by  the  party  who  now  asks  relief;  and  that  the  po- 
licy remained  with  him,  without  a  suggestion  being  made  that 
it  was  repugnant  to  the  real  agreement  of  the  parties,  until 
after  the  catastrophe  had  occurred,  upon  which  his  obligation 
to  indemnify  the  other  party  had*  become  eosaplete.  All  the 
principles  of  law  attd  of  equity  ate  igtiiist  him. 

BiH  dkmi99ed  wiih  cQ9t9. 
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Action  on  a  policy  of  insunmce  on  goods  on  board  the  ship  Mainland,  at  andf 
fiom  New-Tofk  te  the  Cape  of  Good  Hope^  with  liberty  to  proceed  to» 
wad  tmAe  at  die  Isle  of  Fmnce,  and  an j  other  port  or  ports  m  the  Indian 
Ma%aaidal«ndfiotttlieportasheaii|^tgotOkba(^toIlew.Yerk$  wifh 
Ubetty  to  iQncb  and  tiade^  as  aauil,  on  the  owtwaid  and  homevi[ard 
ynyMgeap  for  refreshments. 

llie  vessel  touched  at  the  Isle  of  France,  thence  to  Truicomala^  proceeded 
to  Madras  and  sold  part  of  her  cargo>  and  went  from  thence  to  Tranque- 
bar,  where  she  took  in  goods  and  proceeded  to  Batavia  9  there  she  sold 
the  remaina  of  her  origaial  carf^»  as  well  as  the  goods  taken  in  at  Tnin- 
quebsr,  aid  sailed  from  Batavia  with  a  cargo  purehaaed  with  the  pra* 
ceeds  of  her  outwaid  cargo»  and  of  the  goods  taken  en  board  at  Ttuh 
quebar.  After  leaving  Batavia,  all  the  offioeis  diedi  and  before  his 
death,  the  captain  directed  one  of  the  seamen,  who  was  ignorant  of  navi- 
gation, to  take  the  ship  to  the  Isle  of  Fiance,  and  deliver  her  to  the 
consul.  She  arrived  there,  and  was  despatched  for  New-York,  under  the 
command  of  a  British  subject,  but  was  lost  on  the  voyage. 

Held,  ibatfhetnufing  was withhi  the  teimaof  the  poli^.  That  the  pre* 
eaadfaig  to  the  Isle  of  Raaoe,  was  not  a  deviation.  That  the  acta  of  the 
ooBsul,  if  inegnbr,  could  not  prejudice  the  qgfala  of  ttier  insured. 

Svidenee  of  a  ufage  lo  esplain  some  clause  in  the  conlxact  of  insurance,  b 
regular ;  but  it  can  only  be  resorted  to  when  the  law  is  unsettled,  and 
then  the  construction  must  be  determined  by  the  iuage,  and  not  by  the 
opinions  of  witnesses. 

Depositions  taken  under  a  commisaon,  issued  to  a  place  where  the  commis- 
sionen  are  prohibited  ezeciHin|^  the  ^ommisnon,  taken  according  to  the 
law^of  the  place,  in  the  preaeace  of  the  •comnusnoners,  by  the  Judge, 
may  be  read  in  evidence.  If  all  the  inteii^gatoBes,  either  in  fbnn  or  sub- 
stance^ are  not  put  to  the  witnesses,  the  evidence  cannot  be  read. 

It  is  no  objection  to  reading  a  deposition  taken  abroad,  that  the  witnesses 
had  preWously  been  examined  and  crosa-examined  under  a  commission 
in  the  United  States. 

The  proiest  of  aome  of  the  ^w,  taken  at  the  Ue  of  Fnmce,>RraB  pemuttcd 
t9  be  read,  to  famlUale  thdr  Mienoe  linger  «  oonnkHm 
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jAlCTION  on  a  policy^  of  the  4th  of  January  1804,  entered 
into  by  the  Union  Insurance.  C^pany,  on  goods  on  board  the 
Maryland,  lost  or  not  lost,  stand  from  New-York  to  the  Cape 
of  Good  Hope,  with  liberty  to  proceed  to,  and  trade  at  the  Isle 
ofVrance,  and  any  other  port  or  ports  in  the  Indian  seas,  and 
at  and  from  the  ports  she  might  go  to,  back  to  New- York ; 
with  liberty  to  touch  and  trade,  as  usual,  fer  refreshments,  on 
the  outward  and  homeward  voyage.  The  policy  ^was  open^  and 
30,p00  dollars  were  insured.  The  ship  sailed  from  New- York,  on 
the  voyage,  about  the  latter  end  of  December  1 803,  and  touched 
at  the  Cape  of  Good  Hope ;  whence  she  departed,  and  touched 
at  the  Isle  of  France^  and  went  thence  to  Trincomala,  in  the 
island  of  Ceylon.    It  did  not  appear  that  she  traded  at  any  of 

(he  above  ports.     From  Trincomala,  she  went  to  Madras, 

* 

where  she  sold  a  part  of  her  cargo,  and  received  in  return  an 
order  on  Tranquebar,  a  Danish  port  on  the  Coromandel  coasts 
where  she  took  in  goods  purchased  with  the  above  order,  and 
then  proceeded  to  Batavia ;  there  she  sold  the  residue  of  her 
American  cargo,  as  well  as  that  part  taken  in  at  Tranquebar, 
and  invested  the  proceeds  in  a  return  cargo,  and  about  10,00a 
dollars  in  specie,  on  account  of  the  plaintiff,  and  4000  dollars 
belonging  to  the  captain. 

The  crew  were  generally  sick  at  Batavia,  and  the  first  officer 
died  there,  or  shortly  after  she  sailed  on  her  return  voyage. 
Before  the  ship  had  left  the  Straits  of  Sunda,  the  second  ofiL* 
cer,  in  a  state  of  delirium,  shot  the  master,  captain  Wickham  ^ 
apd  shortly  after  died.  The  master  appointed  an  officei:  in  his 
room,  and  being  himself  seised  with  a  lock-jaw,  and  sensible  of 
his  danger,  he  called  to  him  one  of  the  seamep,  Beardsley,  a 
young  man  on  board,  and  asked  him  if  he  could  lay  the  ship's 
course  lorlhe  Isle  of  France ;  and  being  answ^ered  in  the  affima- 
ative,  he  directed  him  to  conduct  her  to  that  island,  and  deliver 
her  to  the  Ame«can  consul  at  that  place.  The  master  shortly^ 
after  died,  b^re  the  shif  had  ctay ed  U10  Straits,  and  before 
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any  ceufse  had  been  laid.  A  council  of  the  crew  being  ci^ed; 
tbey  determined,  in  their  situation,  that  it  was  beat  to  go  to  the 
Isle  of  France;  and,  accordkiglf,  Beardsley  conducted  her 
there  in  aafety,  and  delivered  her  to  Mr.  Buchannan,  the  Ame- 
lican  cooaoL  Mr.  Sauliera,  (the  correspondent  of  the  plaiB|if^ 
Mid  to  whom  ^e  captain,  who  was  also  the  sole  consignee,  was 
recommended  by  his  owner,  in  case  he  diould  want  his  assiet- 
SDce  on  the  outward  voyage,)  clumed  the  right  of  taking  the 
ireaael  and  cargo ;  which,  being  resisted  by  Buchannan,  the 
American  consul,  the  question  was  brought  before  the  Court 
q€  Admiralty  of  the  island,  where  the  possession  and  manage- 
ment of  thevessel  was  decreed  in  favour  of  Buchannan,  Buchan* 
mmk  obtained  an  order  of  the  Court  for  a  survey  of  the  vessel, 
aad  ttther  upon  the  report  made  by  the  surveyors,  or  for  some 
other  reason,  he  thought  the  vessel  was  overloaded;  and  in 
Older  to  U^ten  her,  he  sold  a  part  of  her  cargo  of  sugar,  and 
invested  the  proceeds,  as  well  as  the  14,000  dollars,  and  about 
1600  d^lars  received  from  passengers,  in  a  lifter  load,  con* 
aisting  of  indigo,  fcc.  He  employed  «Mr.  Adamson,  a  British 
subject,  tfien  in  the  isluid,  to  command  and  navigate  the  ship 
to  Mew-York;  and  permitted  some  Englishmen,  who  had  be^ 
prisoners  in  the  island,  to  take  their  passage  in  the  ship  to 
New- York.  The  ship  sailed  from  the  Isle  of  France,  and  was 
lost  on  the  American  coasts  within  a  day's  sail  of  New*York. 
On  notice  of  loss,  a  regular  abandonment  was  made.  The  pro- 
perty of  the  plainer  was  admitted. 

One  of  the  objections  made  by  the  defendants  to  paying  the 
lees  when  the  abandonment  waft  made,  was,  diat  the  ship  when 
aihe  left  Aitavia,  was  overloaded.  Bwt  this  was  so  clearly  dis- 
proved by  the  evidence  in  the  cause,  that  it  was  abandoned  on 
tlietriaL 

A  nui^^ber  ai  depoaitfons  were  taken  and  read,  proving  the 
Ihcta  aliove  stated,  which  are  noticed  in  the  charge.  The  pro^ 
teat  of  Beardaley,  and  of  most  of  the  witnesses  who  have  de- 
posed in  the  cavae,  wst  read  to  discredit  their  testimohyi  as  to 

Vol.  II.  B 


10  '  PENNSYLVANIA, 


Winthrop  at.  Union  InamwiGe  Compui^. 


w^^ 


the  intentkm  of  capMtfn  Wickham  when  he  left  Bataviat  lo  call 
at  the  Isle  of  France. 

The  defeadanu  offered  to  prove  by  witnesses,  a  usage,  in 
voyages  like  the  present,  which  prevented  the  selling  on  boaid 
of  uyr  part  of  the  cargo  at  any  intermediate  port,  at  whidi  the 
vcd  was  permitted  to  call.  To  prove  that  such  evidence  was 
proper,  were  cited  Park,  30.  43.  45.  4&.  Johnson's  Rep.  333* 
The  adfnission  of  the  evidence  was  opposed  by  the  pluntiff's 
counsel. 

By  the  Court,  An  usage  to  explain  some  clause  in  a  p<^y, 
is  proper.  If  the  construction  be  doubtful,  it  is  the  safest 
guide,  because  most  likely  to  accord  with  the  intention  of  the 
parties;  wiho,  it  is  to  be  presumed,  had  a  view  to  the  usi^ 
when  they  contracted.  But  usage  can  only  be  resorted  to 
where  the  law  is  doubtful  and  unsettled ;  and  even  then  the 
construction  must  be  determined  by  the  usage,  and  not  by  the 
opinions  of  the  witnesses,  however  respectable  they  may  be.  In 
this  case,  the  usage  which  the  defendant  expects  to  prove,  will 
not  contradict,  though  ^t  may  qualify  and  explain  the  permis- 
sion which  is  granted  by  trading  at  the  ports  in  the  Indian 
seas ;  and  it  will  contradict  no  settled  principle  of  law  on  thst 
subject.    The  evidence,  tlierefore,  is  proper. 

Witnesses  were  then  exanuned  who  stated,  that  where 
the  termination  of  the  voyage  was- fixed,  the  permission  to 
trade  was,  according  to  usage,  confined  to  ports  in  the  line  of 
the  voyage ;  but  where  this  was  not  the  f  a»,  as  in  the  present 
instance,  the  trading  might  be  backwards  and  fi>rwards,  out  of 
the  line.  They  mentioned  two  cases,  where  the  policies  re- 
aembled  the  present,  except  that  the  insurances  wfcre  upon 
time,  and  a  trading,  similar  to  that  which  took  place  in  this 
case,  was  carried  on,  and  not  objected  to ;  and  concluded,  gene* 
rally,  by  saying,  that  such  a  trading,  in  such  a  voyage,  and  im* 
4er  such  a  policy,  ia  considered  lawful,  within  the  general 
Vsage  of  trade.  » 

The  defendant's  counsel  then  offered  to  read 
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taken  under  a  commission  to  the  Isle  of  France,  which  was 
opposed  upon  two  grounds:  first,  that  it  was  executed  not 
hy  the  commissioners  named,  but  by  the  Judge  of  the  Admi- 
talty,  or  some  tribunal  of  that  nature  in  the  island :  second, 
that  many  of  the  interrogatories  were  not  put  to  the  witQ4|pe8, 
neither  were  they  answered.  As  to  thefirst  objection,  it  appear- 
ed that  the  execution  of  a  foreign  commission  at  that  place  by 
individuals,  was  considered  by  the  government  as  an  assumption 
«f  sovereign  power,  which  was  not  permitted  to  be  exercised. 
The  American  consul,  to  whose  management  this  business  was 
entrusted,  in  pursuance  of  the  advice  of  counsel, 'petitioned  the 
Judg^  of  the  Court  to  execute  the  commission,  which  he  did 
with  great  solemnity,  in  the  presence  of  persona  named  in  the 
commission ;  but  the  interrogatories  we^  not  all  put  in  the 
form  they  were  propounded  by  the  counsel  in  this  country,  and 
some  of  them  were  not  put  at  all. 

In  support  of  the  commission,  it  was  argued  that  this  was 
liie  best  evidence,  which,  from  the  nature  of  the  case,  could  be 
produced ;  and  if  it  be  rejected,  it  will  be  impossible,  in  this 
or  any  other  esse,  to  obtain  testimony  where  the  witnesses  re- 
side in  any  part  of  the  French  dominions.  In  the  cases  of 
Church  and  Hubbart,  3  Cra.  236,  it  was  decided,  that  foreign 
laws  must  be  proved  like  other  matters  of  fact ;  but  that,  if 
such  proof  was  unattainable,  inferior  evidence,  even  the  certifi« 
cates  of  a  consul,  might  be  admitted.  As  to  the  second  objec* 
tion,  the  interrogatories  are  informally  put ;  yet,  if  they  ara 
substantially  answered,  it  ought  to  be  deemed  sufficient;  parti* 
eularly  in  %  case  where  the  execntion  of  the  commission  was 
taken  from  the  persons  named  in  it,  by  the  imperious  inter- 
ference of  a  foreign  power. 

WkMngtwiy  Ju9tiee^  was  of  opinion,  that  the  first  objection 
onghtaot  to  prevail.  The  object  of  Courts  is,  that  the  adminis- 
tration of  justice  shoald  not  be  impeded  by  dii^culties  of  form. 
The  •uk^taniial  purpose  for  which  a  commission  to  examine 
is  gifiDy  is  to  ohmia  the  evidence  of  those  witneaiMs 
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\  taUjf  and  iaipsrtiallf .  The  commisuoDy  the  interroga- 
tories, fcc.  constitute  the  form  by  which  this  purpose  is  to  be 
effected.  If  the  substance  be  obtained,  but  fix>ni  inq|>erious  cir^ 
cumstances  not  contrcdlable  by  the  Court,  the  form  caonot  bo 
obMKed;  a  correspondent  relaxation  is  proper,  in  order  to 
pre^nt  the  course  of  justice  from  being  impeded.  Upon  tlua 
ground,  which  is  rendered  tenable  by  the  general  principles  of 
law,  the  first  objection  ought  to  be  overruled.  A  contrary  da- 
oiaion  might  be  productive  of  extensiye  mischief  in  commer- 
cial questions;  But,  whilst  the  form  in  which  the  commisaioB 
is  executed,  may,  in  a  case  like  the  present,  be  disregarded  $  it 
is,  nevertheless,  the  duty  of  the  Court  to  see  that  the  evidence 
lias  been  fully  and  fairly  taken.  If  the  interrogatories  be  voh* 
atantially  put,  though  not  in  the  precise  form  in  which  they 
are  propounded  by  the  parties ;  and  if  it  appear  that  they  are 
answered  by  the  witnesses,  it  will  be  sufficient.  But  they  ought 
all  to  be  put,  and  should  be  all  answered ;  as  well  those  of  the 
one  side,  as  those  of  the  other.  This  is  not  the  case,  as  to  any 
of  the  depositions  under  this  commisaioB*  To  mention  one  in- 
stance, among  many  others,  which  might  be  selectod  from  the 
commission.  The  witness,  by  a  cross-interrogatory,  is  asked) 
if  the  Maryland  came  into  the  Isle  of  France  from  necessity* 
In  answer  to  some  other  question,  he  states,  incidentally,  that 
she  came  in,  having  lost  all  her  officers }  and  this  is  said^to  be 
an  answer  to  the  fbore  question*  But  that  question  was  cal* 
culated  to  draw  from  him  every  circumstance  of  necessity 
within  his  knowledge,  such  as  stress  of  weather,  leakages,  be- 
ing overloaded,  &c.  Each  party  Ifas  a  right  to  have  iuU  benefit 
of  his  interrogatories,  and  to  have  them  fully  answered.  TUs 
objection,  therefore,  is  conclusive  against  the  depositions* 

Judge  Fetert  fully  concurred  in  the  opinion  upon  the  -last 
objection,  but  he  was  not  perfectly  satisfied  aa  to  the  4nt| 
although  he  copcurred,  rather  than  divide  tile  Court. 

A  third  objection  was  made  to  the  reading  of  Beardsley^ 
depositiooy  taken  tmderthss  neinniiiien,that  hm  ktd  besnpto-* 
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▼HNialy  exmBuied  and  croM-eauuBUBcd^  under,  a  cMnniaaioo  in 
the  Uaited  Sutes*  But  the  Court  thought  thit  np  reason  why 
his  seooed  deposition  should  he  rejected. 

The  protest  of  Beardsley  and  some  others  of  the  crewf  stat- 
ed, that  the  Maryland  sailed  from  Batavia  /or  the  l*l^f 
Fr^nct^  and  that  they  heUered  this  was  the  intention  oi^fp- 
tain  Wicfcham,  that  he  might  rtfaere  dispose  of  part  of  the 
ca^o.  But  in  the  depositions  of  the  same  witnesses^  they  de« 
clnred  that  they  did  not  swear  to  this  protest^  and  that  if  it  was 
iateiprated  to  them  they  did  not  understand  it,  and  would  tiot 
hnye  signed  it  if  they  had.  But  the  Judge  who  received  the 
pii>test»  certifies  that  it  was  interpreted  to  the  appearers,  and 
swoni  to  by  them. 

The  counsel  for  the  defendant,  Dallas  «k1  Rawle,  objected 
\m  the  plaintiff's  right  tA  recoTery,  upon  the  ground  of  a  devia- 
tion committed  in  ihr^  instances ;  Ist,  in  seUing  at  Madras^ 
hvying  at  Tranquebar^  and  reselling  at  Bauvia ;   3d,  in  go* 
ing  to  the  Isle  of  France;  3d,  in  breaking  bulk,  and  changing 
her  cargo  thwe.     Secmd;  that  the  policy  was  vacated  by 
taking  on  board  an  English  captain  aS  the  Isle  of  France.  They 
cited*  in  support  of  the  first  act  of  deviation,  Lafiibre  and  Wil- 
soe^  Park,  »4.    On  the  thurd,  Park,  309,  310.  313.    3  Mais; 
413.     Park,  395.    Esp.  Rep.  610.     3  Idem,  357.    5  Idem,  56. 
Upon  the  second  point,  they  relied  upon  the  evidence  to  prove 
^t  she  did  not  touch  at  the  lale  of  France  from  stress  of  wea* 
ther,  from  being  overieaded,  or  from  the  incapacity  of  the  ship 
to  proceed.    The  loss  of  officers  was  a  mere  pitetence.    The 
captain  intended,  when  he  left  Batavia,  to  stop  there.    On  the 
third  point,  they  insisted  that  the  American  consul  was  to  be 
considered  as  the  agent  of  the  insured,  legally  skbstituted  as 
SQch  by  the  captain,  who  united  in  himself  the  characters  of 
nuMter  eM  coimgnee.    If  so*  then  the  changteg  of  the  cargo, 
and  taking  ih  an  additional  cargo  purchase  with  the  14,000 
dsUata,  was  clearly  a  deviation^  and  was  committed  by  the 
jlsintiff'a  agent»  Os  the  hat  pesnt,«tfaey  insisted  that  the  put- 
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ting  on  board  aa  English  commander  increased  the  riskf  inas- 
much as  it  wonldy  by  an  ordinuice  of  Louis  XV^  have  made 
her  good  prize  had  she  been  taken  by  a  French  cruiser. 

For  the  plaintiff^  these  positions  were  controverted  by  Tilgh- 
AHLAnd  Ittgersollt  particularly  as  to  the  facts  respecting  the 
secKd  ground  6f  deviation.  They  dmied  that  the  captain  had 
meditated  a  deviation,  and  insisted  that  the  American  consul 
was  the  agent  of  all  the  parties  concerned. 

WASHIJfGTOJ^y  JuMtiee^  ddivered  the  charge.  The  plain- 
tiff has  proved  cfttY  thing  necessary  to  his  right  of  recovery  ( 
and  the  question  is,  whether  by  any  act,  inconsistent  with  his 
contract,  he  has  discharged  the  underwriters  from  the  obliga- 
tion to  indemnify  him  for  the  loss  which  has  happened. 

The  claim  is  resisted  on  account  of  three  distinct  acts  of  de- 
viation ;  first,  on  the  outward  voyage,  m  buying  and  selling  a 
cargo  in  the  ports  at  which  she  was  permitted  to  touch ;  second, 
in  calling  at  the  Isle  of  France  on  her  return  voyage;  and, 
thirdly,  in  changing  her  cargo  there,  and  the  taking  in  a  new 
cargo  purchased  with  the  specie  brought  from  Batavia.  An- 
other objection  is  made  to  the  recovery,  upon  the  ground  of 
the  risk  having  been  increased  by  takuig  on  board,  at  the  Isle 
of  France,  an  English  captain  to  command  the  ship  hotne. 

To  understi(|id  the  first  objection  under  the  head  of  devia- 
tion, weonust  attend  to  the  nature  of  the  voyage  insured.  What 
was  it  ?*  From  New-York  to  the  Cape,  with  liberty  to.proceed 
to,  and  trade  rft  the  Isle  of  France,  and  thence  to  any  port  or 
ports  in  the  Indian  seas ;  and  at  and  fit>m  the  ports  she  might 
go  to,  back  to  New-York,  kc«  It  is  contended  by  the  couns^ 
lor  the  defendants,  that  the  permission  to  trade  beyond  the  Isle 
of  France,  is  merely  constructive,  and  cannot  be  more  extensive 
than  the  express  permission  to  trade  at  the  Isle  of  France ;  that 
though  the  plaintiff  might  have  touched  at  as  nAuiy  ports  aa 
he  pleased,  in  order  to  dispose  of  his  outward  cargo,  yet  he 
could  only  take  in  a  return  cargo  aft  tltoso  portSi  and'  had  qjp 
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right  to  di^mse  of  any  part  of  it  at  any  port  on  the  voyage  s 
that  a  more  eiitensive  construction  would  be  highly  unreaaon- 
able,  by  prolonging  and  increaa|pMS  ^^^  ^^  beyond  the  time 
and  measure  which  could  properly  haVe  been  contemplated  by 
the  undenyriters.  . 

It  may  be  well  doubtedf  whether  this  increase  of  risk  t#%ie 
extent  supposed,  is  not  in  a  great  d^ree  imaginary.  The  buy- 
ing and  selling  would  be  nothing  more  than  a  change  of  cargo* 
and  it  must  alwi^s  be  the  interest  of  the  insured  to  terminate  • 
the  Toyage  as  soon  as  possible*    But  be  this  as  it  may,  it  is  al- 
ways in  the  power  of  the  insurers  to  prevei^t  the  consequences 
of  a  protracted  voyage  beyond  the  period  they  may  be  willing 
to  insure^  by  limiting  the  duration  of  the  risk.  Insurances  upon 
time,  seem  to  be  peculiarly  filtted  to  trading  voyages,  and  in 
moat  cases  accompany  them*    The  only  two  instances  men- 
tioned by  the  witness  called  to  prove  an  usage,  as  to  voyages 
iike  the  present,  were  insurances  upon  time.    It  is  impossible 
for  the  underwriter  to  calculate  the  period  when  a  trading 
voyage  will  terminate ;  and  it  may,  therefore,  be  prudeo^  ^v 
him  to  say,  that  he  will  not  take  the  risk  longer  than  a  fixed 
number  of  months,  &c.    But  it  is  unnecessary  to  consider  the 
extreme  case  mentioned  by  the  defendant's  counsel.  It  will  lie 
more  prudent  to  confine  our  inquiries  to  the  very  case  before 
us.     Does  the  policy  protect  the  selling  at  Madras  ?  the  in- 
ve^m^t  of  the  proceeds  of  that  sale  in  a  cargo  at  Tn^quebar^ 
and  the  resale  of  it  at  Batavia  I    The  first  consideration  is|  do 
the  words  of  the  policy*  properly  construed  by  the  rules  of  law, 
protect  such  a  trading?  If  they  do,  then* secondly, is  there  any 
oaage  of  trade  which  restrains  tjie  coiistructiop  ?    First,  the 
permission  to  trade  at  the  Isle  of  France*  ought*  upon  evwy^ 
|if  jnciple  of  construction*  to  be  carried  forwaad  so  as  to  apply 
to  the  poru  in  the  Indian  seas ;  for,  otherwise*  the  permission 
to  go  there  would  \^  a  mere  mockery.    Indulgences  granted 
by  the  underwriter*  ought  to  be  and  certainly  are  always  paid 
for  by  Ui6  insured :  that  ^  gping  to  any  port  in  the  Indian 
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ting  on  board  an  Bngliab  comnaiider  inr  policy*  But  the 
much  as  it  irould,  by  an  cirdinance  of  '  ^icrmiaaion  to  go  to 
her  good  prize  had  she  been  taken  hv       4rpo8ie  of  trading.    If, 

For  the  plaintiff;  these  positions  *  <bat  does  it  amount  to  ? 
m||kand  Injg^raoU,  particolarljr  r  ^ance,  and  at  any  port  or 
se^d  ground  6f  doriation.  T  j  insured  might  trade  at  thoie 
meditated  a  deviation,  and  y  «t  tfaemi  not  in  the  limited  man- 
was  the  agent  of  all  the  r    ^^^^^ant's  counsel,  but  by  repeated 

y^fing  and  selling  to  thb  extent,  is  the 

WA8HIXQT0^ /i^^ li  i»  by  repeated  acts  of  baying  and 
tiff  has  proved  e*  .  -^^  barter,  that  trade  b  carried  on ;  and 

^^^^^'^■.^^^^.^■,. 

t,  he  >  y^^  to  core 


contract 


cover  such  a  trading,  unless  they  be 


utmost 
the 

carf       J^  "tf^id-  -^*  ^  ^be  voyage,  the  termination  not  being 

JO       ^^  vessel  was  unfettered  as  to  its  course;  and  this  Is 

t       >^'.  Lpsl  pvoof  o^  ^be  great  latitude  intended  to  be  giren 

^  ^Zs^ed.  Second ;  is  this  construction  opposed  by  any  well 

^   t'sti^  usage  of  trade  ?    An  attempt  was  made  by  the  de- 

^«0tsto  prove  such  an  usage ;  but,- so  far  as  usage  was  proved 

^  It  was  directly  against  the  defendant,  and  in  support  of 

^  eonstruction  given  to  the  policy. 

<f  he  cidlhig  at  the  Isle  of  France  onnhe  return  voyage.  It  b 
jp  proof  by  the  testimony  of  a  witness,  that  the  Isle  of  France 
j0  out  of  the  direct  course  of  the  voyage  from  Batavia  to  New* 
York ;  and  without  a  stoppage  there,  woijdd  protract  the  voyage 
i^ut  twenty  days.  Permissioii  to  call  at  the  Isle  of  France  on  the 
home  voyage  is  not  granted  by  the  policy,  and. consequently  the 
going  thither  w«s  clearly  a  deviation.  But  a  devUtion,  if  commit- 
ted against  the  will  of  the  master,  or  even  vcrfuntarily,  for  the 
purpose  of  saving  Ihe  property,  is  excused  upon  the  ground  thit 
all  the  parties  to  the  contract,  impliedly  consent  to  it  for  th«r 
mutual  benefit.    But  then  it  musttPtppoar  that  the  master,  ift 


APRIL  TERM,  1807.  17 


MM 


Wkitltfop  MS.  001011  IiMinmce  Company. 
> i.^ 


niofi)  acted  bona  JSde,  accor&ig  to  the  best  of 

^he  geneM  benefit  of  all  the  parties  concem- 

>  the  fairneda  o^lhe  measure,  it  is  proper 

^,  to  the  end  he  had  in  Tiew^  and  to  the 

V       V  ^  mfliy  err  in  judgment ;  the  necessity ||iay 

^  .  extreme ;  hut  a  necessaty  or  justifiable  cause 

.Ky  and  must  be  satisfactorily  proved.    His  real  motive 
I,  to  correspond  with  the  one  assigned^  or  he  will  furnbh 
.i.roDggrotin<f  of  suspicion  that  he  has  not  acted  bonajide. 

The  instances  of  necessity  which  are  generally  met  with,  are 
stress  of  weather;  injury  sustatned  by  the  ship,  whkh  requires 
fo  be  repaired ;  to  avoid  an  enemy ;  going  to  join  convoy,  and 
die  like.  But  these  are  only  examples,  which  serve  to  illustrate 
the  prrineiple.  There  may  be  many  other  instances,  where  thd 
Aeceasity  will  be  equally  great,  and  equally  valid,  to  excuse 
the  devianion*  Our  Inquiries  wiH  then  be  directed  to  the  fbU 
lowing  pokits:  What  was  the  asserted  object  in  calling  at  tlM 
Ide  of  France  ?    Wae  it  the  real  one  ? 

The  first  officer  on  beard,  then  the  second,  and  lastly  the 

captain,  all  died  before  the  vessel  left  the  Straits  of  Sunda,  and 

before  the  vessel's  course  had  been  shaped.  Upon  the  death  of 

the  first  officer,  the  captain  had  appointed  another;  but  he  seems 

never  to  have  acted,  and  we  never  hear  any  thing  further  of 

bim.    The  captain,  previous  to  his  death,  but  after  he  was 

seised  with  a  lock-jaw,  and  when  he  was  certain  of  dying  in  a 

short  time;  inquired  of  Beardsley,  a  young  man,  and  a  commea 

seaman,  if  he  could  shape  the  course  of  the  vessel  to  the  Isle  of 

France.    Upon  being  answered  in  the  affirmative,  he  directed 

him  to  conduct  her  thither,  and  deliver  iKsr  to  the  American 

eonaiil.    Unless  a  deviation  had  been  preyioosly  meditated  by 

Ike  cf^Cafai,  it  is  strongly  to  be  inferred  fron«(  his  conduct  on 

thia  eccasioB,  that  he  thought  Beardsley  the  mest  competent 

•f  the  erew  to  navigate  the  vessel ;  but  yet,  that  he  had  not  suf^^ 

ieieiit  confidence  in  hia  skill,  to  entrust  him  with  the  command 

AnrtlMrliiaa  ^e  lale  of  Prance,  which  was  toot  muck  more  thai 

Vol..  II.  C 
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half  the  distance  they  had  to  run  to  the  Cape.of  Good  Hop«» 
This  opuiion  of  the  captain  seems  to  have  been  confirmed  by  that 
of  the  creW)  who,  in  a  coupcilxalled  after  the  melancholy  fate 
of  the  captain,  determinffi,  that  in  their  situation,  it  was  proper 
to  go  to  the  Isle  of  France.  One  of  the  witnesses  has  deposed^ 
that  if  the  crow  had  not  been  extremely  good,  he  doubted  if 
Beardsley  could  have  conducted  the  vessel  even  to  the  Isle  of 
France. 

This,  then,  was  the  situation  of  the  vessel.  What  was  the 
end  proposed  by  going  to  the  Isle  of  France  ?  If  the  witneaaoa 
are  to  be  believed,  it  was  to  be  relieved  from  the  danger  t* 
which  the  vessel  and  crew  were  exposed,  by  the  unfortunate 
loss  of  all  the  officers  who  could  be  depended  upon.  But  was 
this  the  real  purpose  for  going  there  I  It  is  denied  by  the  de- 
fendant's counsel,  who  contend  that  it  was  a  mere  pretext  to 
conceal  a  previously  formed  plan  of  captain  Wickbam,  to  go 
firom  Batavia  to  the  Isle  of  France.  If  this  should  be  made  out 
to  your  satisfaction,  it  wiU  be  difficult  to  give  credit  to  the  ne» 
cesiAty  resulting  from  the  loss  of  officers,  which  is  ass^ned  as 
an  excuse  for  the  deviation. 

The  evidence  relied  upon  by  the  defendant  is;  first,  a  letter 
fpom  the  American  consul  to  the  plaintifiv  in  which  he  statety 
as  coming  from  Beardsley,  that  the  vessel  had  come  in  on  her 
vofage  from  Batavia  to  that  island,  in  consequence  of  her  hrjag; 
pverloaded.  It  is  strange  that  Beardsley  should  have  assigned 
that  as  a  reason,  when  it  is  admitted  on  all  hands  that  she  was 
Bot  overloaded ;  and  Beardsley,  in  his  deposition,  declared  thnx, 
he  never  heard  of  an  intention  to  go  to  the  Isle  of  France  boat 
any  of  the  ofu:ers,  and  that  she  was  not  overloaded.  Second  $ 
the  reports  of  the  persons  appointed  at  the  Isle  of  France  te 
inspect  the  vevel,  who  state  that  she  re<)uired  lepaiia  and 
lightening.  This,  however,  is  strongly  opposed  by  other  evi- 
dence taken  in  the  cause.  Third;  a  letter  fiom  Adamaon  ta 
the  plaintiff,  after  the  loss,  in  which  he  states  that  the 
sailed  from^Bitavia  to  the  Isle  of  France.    But  it  is  i)o  be 
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marked,  that  Adamson  was  picked  up  at  the  Isle  of  France^ 
after  the  arrival  of  the  vessel ;  and,  therefore,  could  not  have 
Itnown  any  thing  which  had  preriously  taken  place.  Fourth ; 
the  journal  of  Beardsley,  which  is  Ibeaded,  <<  Journal  of  a 
Toyage  from  Batavia  to  the  Isle  of  France."  You  will  jij^ge 
what  weight  ought  to  he  given  to  this  evidence.  Lastly,  the 
protest  of  Beardsley,  and  of  some  of  the  crew,  made  at  the  Isle 
•f  France. 

On  this  evidence  it  is  proper  to  remark,  that  the  Court  al- 
lowed  It  to  be  read  for  the  purpose  of  discrediting  the  witnesses 
who  had  signed  the  protest,  and  given  evidence  in  the  cause ; 
Vttt  not  to  establish  aAiy  one  fact.  If  it  has  the  effect  for  which 
it  was  permitted  to  be  read,  then  you  will  Consider  whether 
^here  is  evidence  sufficient,  without  the  depositions  of  those 
persons,  to  prove  the  case,  and  to  justify  the  motives  of  the 
deviation;  but  not  whether  the  protest  establishes  the  con« 
trary ;  and  in  presenting  this  inquiry,  it  may  be  proper  to  at- 
tend to  what  all  these  witnesses  have  deposed ;  that  they  did 
not  understand  the  paper  as  it  was  interpreted  to  them ;  if  they 
liad,  they  would  not  have  signed  it.  Though  I  should  be  very 
cautious  in  crediting  suHi  testimony,  in  contradiction  of  the 
certificate  of  a  foreign  competent  consul ;  yet  the  certificate,  in 
Ihls  case,  goes  no  forther  than  to  say  that  the  protest  was  inter- 
preted and  sworn  to,  which  might  be,  and  yet  might  not  have 
^een  understood. 

On  the  otiver  side,  jon  have  heard  the  following  evidence  : 
first,  two  letters  from  captain  Wickham  shortly  before  he  left 
Batavia,  in  which  he  speaks  of  sailing  dn  his  return  to  New- 
Tork,  and  to  touch  at  the  Cape  of  Good  Hope,  in  order  to 
settle  some  business  there.  Whether  he  could  have  any  mo- 
tive ta  conceal  from  his  owners  his  intent  to  go  to  the  Isle  of 
France,  if  he  entertained  it,  you  must  judge.  Second  ^  the 
evidcnee*  of  Beardsley,  of  the  boatswain,  and  of  one  of  the 
cfww ;  who  depose-  that  they  net er  heard  of  any  intention  to 
tcmeh  ai  the  lale  of  FmcC}  until  after  the  cai^ain  was  nek) 
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iind  Benftible  of  his  danger.  The  j^oatswaiD  stateSf  that  he 
told  by  the  capuin  and  mates  that  they  were  to  retura  to  New- 
York|  and  to  touch  at  the  Cape,  These  witnesseSf  as  well  as 
captain  Lacher,  give  the  reasons  for  their  belief^  that  the  Isto 
of  Fnmce  was  not  in  the  contemplation  of  captun  Wickham* 
But  what.seems  most  strongly  to  corroborate  the  evidence  of 
these  witnesses,  is  the  order  given  by  Wickhan  to  Beardsleft 
shortly  before  his  death.  The  difBdence  he  manifestly  indi« 
cated  of  Beardsley's  skill  to  navigate  the  vessel,  even  as  &r  as 
the  Isle,  of  France ;  his  directions  to  de^yer  her,  not  to  Mr. 
Sauliera,  the  correspondent  of  his  owners,  but  to  the  American 
consul;  not  by  name,  for  probably  he  knew  neither  his  Dam« 
aor  character,  bi|^  as  distinguished  by  his  official  statioji,  as  the 
commercial  agent  of  the  United  States;  without  a  sinf^e  direic* 
tion  what  this  public  character  was  to  do,  after  he  had  received 
possession.  These  circumstances  seem  strongly  to  persuade 
the  mind,  that  the  order  to  deviate  frew  out  of  the  necessity 
of  the  case,  and  could  not  be  the  result  of  any  previously  form* 
ed  intention.    As  to  this,  however,  you  are  the  proper  judges* 

Third ;  the  changing  of,  and  adding  to  the  cargo  at  the  Isle 
of  France;  trading,  except  for  refreshments,  not  being  perniit* 
ted  on  the  homeward  voyage.  The  changing  of  the  cargo  mm 
sufficient  to  avoid  the  policy,  if,  under  the  circumstances  of  the 
ca»e>  it  were  imputable  to  the  plaintiff.  The  reason  is,  not  that 
the  risk  insured  b  increased j  but  that  it  is  not  the  risk  insured; 
vid,  therefore,  it  could  be  no  excuse  to  say  that  the  load  was 
Itghteqed  by  the  change.  If  a  necessity  exist  to  throw  over- 
board, or  to  land  a  pait  of  the  cargo»  the  act  of  doing  so  maj 
1^  excused ;  but,  in  this  case,  there  is  no  evidence  of  any  ne* 
cessity  to  lighten  the  vessel.  She  is  proved  to  have  been  tightf 
and  fit  to  perform  any  voyage. 

The  next  inquiry  is,  were  the  transactiooa  at  the  Isle  of 
Trance  imputable  to  the  insured  I  Was  the  result  vi^^ied  by 
the  act  of  any  person  representing  hi^i,  and  acting,  constroe- 
tiTely,  as  his  acent  i  The  tltonatiTe  is  ssseBted  by  the  defend* 
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i 

«iitft«  Or  did  tlief  result  from  a  miafortuiie  (Kcurring  is  the 
▼offtgei  whiehy  fior  a  time,  took  the  property  out  of  his  posses 
sloo,  asd  afforded  an  occasion  for  the  interference  of  a  third 
penon,  acting  for  the  benefit  of  all  concerned.  This  is  con* 
tended  fi»r  on  the  part  of  the  plaintiff. 

This  is  a  quesdon,  which,  in  point  of  laW|  presents  the  great* 
est  difficulty  in  the  cause.  Let  us  go  hy  steps.  Had  captain 
Wickham  lived,  and  done  these  things,  the  defendants  would 
have  beei>  discharged.  Had  he  authorized  or  permitted  the 
American  consul  or  any  other  person  to  do  them,  the  conse- 
quences would  have  been  the  same.  Had  Beardsley  been  ap- 
pointed by  captain  Wickham  hb  successor,  g^erally,  and  had 
he  done,  authorized,  or  permitted  tlie  doing  of  these  things, 
still  the  policy  would  have  be^  avoided. 

But  wlio  was  Beardsley,  and  what  were  his  powers  ?  He  was 
a  sailor,  taken  from  the  crew  of  the  veaael,  clothed  by  the  cap- 
tain witb  a  limited  authority  to  conduct  the  vessel  to  the  Isle 
ef  France,  and  there  to  deliver  her  and  the  cargo  to  the  Ame- 
rican consul.  The  moment  he  executed  this  order,  all  his  au- 
thority ceased)  and  he  returned  to  his  former  situation  of  a  com- 
mon seaman.  He  gave  and  could  give  no  power  or  authority 
whatever  to  the  American  consul. 

Who  was  Buchannan  ?  Not  the  consignee  or  agent  of  the 
owners,  ^ther  so  appointed  by  them,  or  by  the  substitutioa  of 
the  captain';  who  was,  whilst  living,  both  master  and  consignee* 
The  captain  clothed  him  with  no  special  powers  whatever  f 
and  if  be  possessed  any,  they  were  such  as  flowed  from  the  ne* 
cessity  of  the  case,  and  from  his  official  character  as  the  com- 
mercial %gent  of  the  country  he  represented,  and  to  which  the 
vessel  belonged.  The  vessel  came  to  the  Isle  of  France  in 
distreofl  » jf  you  think,  from  the  evidence,  there  existed  a  ne- 
ecsaity  strong  enough  to  justify  her  going  there ;  and,  in  such 
a  aknltMH  as  required  the  American  consul  to  take  care  of  the 
▼eaael  and  cargo,  and  to  afford  his  assistance  to  both.  Wickham 
gaye  no  directions  to  that  officer;  audi  therefore,  seems  to  have 
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h«d  nothing  in  viewy  but  to  call  upon  him  to  peHbrm  his  duty  u 
consul.  He  is  no  more  to  be  conMdered  as  the  agent  of  the  plainti!P| 
than  he  would  hate  been  had  the  captain  died  without  giving  a 
direction,  <»*  if  she  had  ^oated  into  the  Isle  of  France,  without 
officers,  or  without  a  crew.  In  addition  to  the  circumstances 
of  the  case  which  threw  her  under  his  care,  he  states  that  he 
acted  for  the  benefit  of  all  concerned,  and  he  acted  too  under 
the  sentence  of  a  competent  tribunal,  who  vested  him  with  the 
possession  of  the  propertf .  •    * 

The  question  of  law,  then,  upon  this  point  is,  is  the  insured 
responsible  for  the  conduct  of  third  persons,  done  in  conse- 
quence of  a  misfortune  occurring  in  the  voyage,  from  which 
misfortune  alone,  and  not  from  any  act  of  the  owner  or  his 
agents,  such  third  persons  derived  their  power  to  interfere? 
The  Court  is  of  opinion  that  he  is  not. 

The  decision  of  this  point  settles  the  only  remaining  one^ 
the  putting  an  English  captain  on'  board.  Let  this  have  been 
right  or  wrong,  it  was  not  the  act  of  the  assured,  expressly  or 
constructively. 

To  conclude.  The  first  question  is  purely  a  question  of  law; 
as  the  defendant  admits,  that  an  usage,  such  as  was  stated  in 
the  opening,  is  not  proved,  and  the  law  is  in  favour  of  the 
plaintiff. 

The  second  is  a  mixed  question  of  law  and  fiict.  If  you  are 
ef  opinion,  upon  the  whole  of  the  evidence,  that  the  going  to 
the  Isle  of  France  was  a  measure  of  necessity,  produced  by 
the  loss  of  officcts ;  that  the  ckptain,  who  gave  the  order,  and 
Beardsley,  who  executed  it,  acting  according  to  their  beat 
ludgment ;  were  actuated  by  honest  motives  to  promote  the 
general  benefit  of  all  concerned,  and  did  not  assign  this  motive 
as  a  mere  cover  to  a  previously  formed  plan  to  go  there;  then 
this  point  is  also  in  favour  of  the,  plaintiff;  if  your  opinion 
upon  the  evidence  should  be  otherwise,  then  it  is  in  bvour  of 
the  defendant. 
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If  your  sense  of  theieridence  upon  the  second  point  should 
be  in  &your  of  the  plaintiff,  and  that  the  authority  given  to 
Beardsley  was  such  as  I  have  considered  it,  then  the  next 
question,  in  point  of  law,  is  also  with  the  plaintiff. 

The  Jury  found  a  verdict  for  the  filaintiff\  the  fufi  amaunf 
^  his  demand. 


.  \ 
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If  a  hBk  of  exchange  be  taken  in  payment»  aa  a  <UBcharg*e  of  a  pre-enstent 

debt,  or  in  inch  manner  as  imports  an  intention  of  the  cn£tor  to  tske 

.   the  risk  of  the  bill  on  himsdfy  the  original  debt  is  thereby  dischaiged* 

Whep  the  law  upon  a  particular  subject  is  settled,  proof  of  a  contnsiy  usage 

cannot  be  admitted;  such  evidence  being  only  allowed  m  dkMibtfuI 


tf  a  bill  of  exchange  is  remittedy  witb  a  spedid  cBdotiement,  in  payment 
of  a  previous  d^t  which  it  was  meant  to  disobaige,  the  spedal  endocse- 
ment  does  not  restrain  the  rights  of  the  endorsee  on  the  drawer  or  on  any 
previous  endorser;  whatever  may  be  the  effect  of  such  endonement  be- 
tween the  creditor  and  his  endorser.  What  will  be  due  notice  of  noo- 
payment  of  a  bill  of  exchange. 

The  holder  of  a  Mil  of  exchange  protested  for  non-payment,  is  not  obliged 
to  sue  any  one  of  the  parties  o^the  bill,  in  order  to  strengthen  his  dsim 
on  other  parties.    He  may  sue  or  not,  as  he  chooses. 

k  HIS  case,  in  which  a  new  trial  waft  awarded  at  the  last  term,* 
was  now  triedt  and  the  only  question  waa,  as  to  the  claims  upon 
the  bill  of  exchange,  or«for  the  original  debt  fer  whichit  was 
endorsed,  and  differed  only  from  that  case,  as  to  the  evidence 
that  notice  of  non-acceptance  was  now  proved. 

The  asj^ments  of  the  defendant's  counsel  Were;  that  the 
plsdltiff  acted  and  could  only  act  as  the  ag^nt  of  the  defendant, 
and  thjst  it  was  his  duty,  immediately  on  the  bill  being  pr^|est- 
ed,  to  deJMer  it  to  the  defendant.  That  the  attempt  to  get  the 
pripcipAl  and  damages  from  the  drawer  in  the  first  instance, 
passing  by  the  endorser,  discharged  the  endorser  from  his  re* 
sponsibility  to  pay  the  original  debt;  and  that  he  never' was 
liable  to  be  sued,  on  this  special  endorsementi  on  the  hill  itself, 

•  Vol.  I.  p.  512. 
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becaaw  so  mirfuft  whatever  paitod  l|p^iiip*  Ivf  tHe  eadone* 
MCDt.  Tfeoit  the^damages,  if  ttef  h$A  >mb  pnd  by  the  drawer, 
v«N^  vador  the  decisioaa  ki  tiwa  at«te,  have  b^onged  to  the 
defendant.  They  also  contendod,  that  the  notice  given  to  the 
Mrodant  ixi  tiie  1 1  th  wai»to»  late.  Thef  cited  the  ibllewing 
^^Mmi  %  D«U.  100.     \  idem,  961.    4  Idem,  US.     1  Term 

Itep*  ler.  What  la  d«e»notic9  is  a^aaner  of  fdct.  6  Eaat. 
\^  16.    That  it  ia»Mt  aecessaty  for  the  defeadant  t6  provo 

special  damage  to  haye  arisen  from  want  of  notice.  The  Court 

infonned  the  counsel  Ih&t  they  need  not  read  cases  to  phnre 

that. 

It  WHS  scdd  that  if  a  lull  be.  taken  in  payment  of  a  pfe-^Hk 
Mag  debt,  such  debt  is  Recharged,  though  the  bM  is  nah 
p«d,  • 

*  Wkgldmgt^n.  If  taken  in  payment  as  a  discharge  of  a  p9e<« 
eadstiiig  dtrt>t,  or  in  such  a  manner  aa  imports  an  intention  jn 
the,  endorsee  to  Uk»  the  risk  <^  the  bill  upon  himself,  H  Ik 
^ch  adiachai^.  * 

The  defendant  offered  witnesses  to  prof  e  a  ctiatom,  that  ia 
the  trade  between  this  couiUry  and  England,  the  English  mer- 
eiMait  feemving  a  talll  eaioxsed  as  this  is,  must  return  it  imme^ 
diamly-oa  prelect  4o  tte  emiorser;  that  if  he  call  on  Urn 
drmre^^  paydbnt,  hoi»exii»eratee  tha  eMoiaet.  Tl^  heini^ 
olfacted  ^,.ihe  eomMpI^  in  support'  of*  the '  evldepee,  tfHet 
4Mn.  116.  3  Idem,  148»  l  Ld.  Ray.  743.  9  Burr.  1675? 
HaM.  4ii^  3  Dall.  IftS.  On  the  Vlh^r  side  were£^«^,  8  Burr*, 
mr.    J  Ld«  Rfy«»4M.    Sails.  IS«^  t|^; 

H^Ae  UmiTi.  Vhe  eaiAe  sMms  to  tHhi  tfpon  the  vlglit  of 
tim  ^SbuaM  lb  teeotnr  6a  the*hoMar  eC  this'bilt;  and  the  taw 
mi6MlMfc  Mijettt  Is  aetlied.  It  would,  the^i»,'  he  improper . 
10  let  a  comraiy  usage  he  prored,  which  la  otilj^  ptbper  in 
do«Sxtfol  einmr  YIm  caaa  migitt  he  HffWent,  if  the  plohitS 
Miriih  he  en^aidarid  aa  a  met*  agent.  We  aUtt,  thertsi^re, 
oveirale  the  ^iMen^  i*1^t  a|  the  ti««saiiaf  ta  steed  to  be  of 
ginmapd  genffal  eonii6<{adM«r  Md  the  cftabHsfemefll  ef  tha 
Vei.  il.  O 
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custom  w  ilfinird  highly  Inletestiog  to  conyMtdal 
Court  win  hear  a  tt^tiopi  ior  »  oMr  trial,  should  the  verdict  he 
far  the  phuntiff ;  when  the  queatiett  can  reoaive  a  AKire  aedale 
consideratioiu 

The  ^AmdSf'%  oovosel,  on  ihe^mslii  quaatio^  eooiended  Ihi^ 
the  plamtiff  claimed)  as  holder  o£  tha^bilU  far  m  vahSablexMiai- 
(IrafAiofi,  and  »i|^ht  aueLthe  dmwer  «r  the  eadoiaer^ er  bethr 

■ 

jAd  that  balling  on  the  drawer  did  set  ifianhtrfr  the  enderser. 
That  notice  on  the  1  Ith,  was  suflicient.. 

WA^HIJ^G  TOJ^^  Justice.  It  is  admitted  that  the  defencfaat 
wee  once  iiidehted  lo  the  plai«tii&  to  the  amount  of  thgS^m  de- 
usanded-i  that  he  endorsed  (his  hUl  with  a  view  tomscharge 
that  debt ;  that  il^ither  the  original  debt  nor  this  bill  has  been 
|)eid :  and  jret  by  some  Legal  I6gerdemain  we  are  told  the  plhm- 
tif  has  lost  his  remedy,  and  that  the  defendant  is  dis^aiyed 
"from  the  ar^;inal  de^ti  and  from  any  claiot  on  the  bill.  It  is 
possible  the  unreasonableness  of  such  a  doctrine  may,mlaiBsd 
the  Court)  and  prevent  them  from  appreciating  the  argiimwts 
urged  in  its  support.  - 

The  mistake  of  the  defimdant's  counsel  seems  to  arise  fom 
their  consideijiag  the  plaintiff  as  the  mere  ageot.or  cqUeclMr  .of 
•the  defendant.  And  clearly  if  this  lyid  beed  the  aa|^  -their 
ieelrine  Uu4  Uie  plAatiff  cannot  ree^^rj^  the  l^UTwoirid 
have  been  sound.    An  agent,  acting  under  a  naked  authodlyi 

Sires  no  4ihts,  %pd  can  d#  no  aats,  hiat  such  aa  cue  ijaihin 
cope  of  his  autbei4|f .    It  is  certain^  ^  act^of  pjiidstiioei 
when  a  b#  is  reautidl  to.aa  «gfiPt  far  coUettioi^.ln  iniyyihr 
negotiahifity  of  the  hil^  airi.  tOi  notify  {Jbe  wor^  Una  the  m* 
dorsee  has  pM  90  value  for  the  bill,  and.  that  he,«0ta  aa  mum/i* 
A  bUfthf  or  fall  ei|dofaein6»t»  imports  th^t  .|(ie^^(Bip4pj|M  «r 
holder  toohlbe  hiUt  with  ail 4he  nen^able fuelideajJB^'JI^IeiK 
'to  ate  aatute  of  ttM  inatruaianti  aH'i^  Wtno^lfftt^vm^wm^ 
a  biH.  mf.,,c<»«n  tfi.  -»P«it  boma„  4^,^,^,  if  ^»|M£S 
dMheoQwad^^onttuiy  ^  hift4q|fnlMfh    Bufcif  h<^.iypic|ke 
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negotlabillCf  of  the  bill  by  eitdor^g  it  to  tbe  endcMPtee  on/y, 
•r  to  the  use  of  the  etidoraer,  or  iite»  tsy  other  «KpretnoM 
«f  Kke  iupon;  whoever  tskes  the  billinftenrardB,  tttliett  k  wMi 
ererjr  restriction  Ad  qvraMftcatioA  whkii  attemlbd  it ;  «ftd  ts 
this  a^ent  had  no  interest  in  tlw  bill,  bis  obdorsement  ean  give 
none.  But  if,  la  fhct,  the  endorser  hsa  «i  authority  coupled 
with  an  interest ;  if  the  Wit  be  endorsed  fof  a  valuable  coQsi-« 
dsratmi,  or  pa^  on  account  of  a  pre-existing  debt  which  th¥ 
m  is  Inteatfed  to  pay,  the  endorsee,  tsfcing  it  with  the  restrict- 
•d  osdoraeneaS,  possesses  all  the  rights  of  a  general  eodsrsco 
is  between  hisi  and  the  endorser';  however  it  might  he  as  be- 
tween  him  and  the  drawer,  and  either  of  the  parties  to  the  Mi; 
aa  to  which  it  is  unnecessary  to  give  any  opinion. 

Now  in  this  ease,  the  defendant,  in  the  kster  wMeh  ettciose<^ 

tlus  t^,  acknowledges  the  receipt  of  eerCfedor  gooA  to  Hm 

amount  of  tys'bill,  and  states  that  the  bill  is  remitted  fo  tl^ 

purpose  of  'j|>aying^  that  scconnt.    The  bill  was,  llMrefere,  seal 

in  payment  of  a  pre-eausting  debt   The  plaintiff  was  not  houa^ 

to  receive  it  as  such,  though  he  might  do  so  if  he  pleased,  fisr 

wiatlwr  It  waa.paid  by  the  drawee,  or  by  the^drawer  dr  en^ 

detacr,  was  of  no  copsequence  to  the  endorser.    If  it  provsA 

unprodiiettve)  Uie  endorser  was  -liable  upon  iSSe  origiMd  do» 

nuadfjf  the  btli  was  returned;  aftd  i^  not  returned,  lie^waa 

Ibbie  lor^  mart  sfpon  the  bill;  fbfMre  are  eleatly  ef  opiaioii^ 

diat  t&e  iMentien  of  the  esdorsemont,  aiiil  the  true  constri^tiosk 

of  itt  imported  that  in  case  tie  MH  was  ^ilhai^r^,  the  «9|k 

^oTser  was  to^bd dtaA^f|;ed  from  thee&tra dsmagea.   Bid  the 

pfaa^ff  triie  tUs  bm  in  payms&%?  His  conduct  provsa  tJM  to 

dii.  InstdM  ef  rcinrnint  it  to  tlie  endorsess  his  a^^snt  demand- 

ed  payment  aif  prfnsipnl,  and  dMsagea  fwmi^  the  drawer^  and 

^nl«a:i%i  dm  dtfoadant  upon  this  last  damartd,    Whnt  was  the 

coMliiet  df  the  Mfadant  ?    He  did^not  reclalhi  Ihe  hilV  l|«t 

«fl|fcred  IP  ftf  the  piipcipsi  and  interesii  wUch  would  have 

been  tfggljffi  to  by  the  ^^afaiM^'s  agent,  if  the  time  proposed 

fc<^  P^^Stlqpit  knd  sM^esn  tno  km^    Here  thdTwe  hara  the 
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UnpsLw§^  of  the  Me^mty  md  the  conduct  •f  hiiaMlf  Md  of 
the  phufttiff}  to^  provoL  tbat  tbif  Wl  wm  gtvto  ao^  rcceir^  ki 
dfeMKar9»4»f  tlw  orierinal  ddsl.  If  ao)  th^  pfattntlff  W  like  «9 
cemoiMn  hoMllr  of  a  ImM*  and  was  endUedJlp  sim  th«-  drmfior 
and  emloraor.  It  is  admitted  by  the  dcind«il*a  caoaael,  tliat 
ht  aciluired  by  tbe  audorsement  alegal  right,  aM«  u  atruelM^ 
jnight  ha^e  sued  <fti  4he  bklL  If  so,  le!  me  ask  where  ia  tka 
Equitable  title,  if  it  is  not  in  him  who  has  paid  tbe  lull  value  (m 
the  bill  ?  And  if  both  law  and  equity  be  united  in  Ite  pifliotllfi 
where  is  there  «  remaining  doubt  or  q^ieaUflSi  m  the  caase,  i{ 
the  plaintiff's  right  has  oot  been  defeated  l^  Mas.  oia^neglH 
gence?  It  is  plain  that  the  pkdntiff  might  have  sued  t8Ppawer» 
and  might  have  recovered  both  the  principal  and  damage*) 
feyt  whether  the  damages  would  be  considered  to  the  «ae  of 
lim  ettdoraer,nhe  Court  will  not  deleitnii^.  Had  tke  defead* 
awt,  upoa  the  return  of  tlae>bill,  been  ioaolveiit  iastead  of  the 
drawer,  ee«iUrit  haveiieen^etended  that  the  plahniff  WfUlild 
Imve  been  obliged  todela^cr  up  the  bill,  and  tbos  aurreider.%^ 
aMiltioifd  seottrity  which  he  had  acquked  ?  We  think  &i. 
lithtfa  the  plamtiff  has  a  right  to  ana  as  holder  «C«the  halli  ah* 
mAf  rtaiaiaing  qyeatiap  le,  whether  due  ^Mice  of  tiaa  pwaaaat 
was  gH«t  Aftd  this  the  Court  coasidervas  aquestiea/tf-imti 
f90p0t%i^^  be  si£bmiMd  to  tile  jury.  If  yao  thiak  ihiil^gii 
^a#k«»tc»  the  drawer ^aa  the  Mthf  and  ta  tfie  ie^BadaayMi 
liie  lith,  was  in  dae  4lme,  then  tka  filhnoe  of  theplafttiPb 
aMto^^^"^^^^^^^^  ^^  '^^9  ^^  aottfisckatge  tteWtefaMl- 
aat.  For  aftet  gifing^P^  "•tiae  Co  th^ffrawer'aQd  indaraer,  if 
tke  fritter  wiabea  ta  aecare  himijgf  in  tkae%  neeorlkig 
dra#«l*,  he  aiP9^  db  aD  by  payfag  the  Wik  'The^haUkr  U 
obliged  to  aatftka  daawar,  aaimo  ka  ckaaaaa  «f  da  ao.« 

Mtmd  miere0$  of /^  Mi.  •«  ..  « 
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Tb9  UincTED  Statbs  vt.  Whits. 

In  Ihe  WMfi^ientittgife  Of  •  pnMect^oti*  tiuT Jod^  mqr  •■nmne  witnesses 
lbr«Mi  dsipidtai^  «il»  iwty  prsssitt tiw  tame  libft  .tiffiwsu  is  chaiyd 
to kvps haiMi  «o«Bittod^  Ibrthe  pmpiss  of  MspliiDhg tibfttistiipaiiy  cf 
tb«  wjfiMWififnc  the  United  States  »|Hid  &e«itaes«esfo  the  pfoseoutia^ 
may  be  cfVMS-ezamined. 

WHnqflKs  ibr  the  defendant  are  neTtr  sent  to  thtf  grand  juiy,  bat  bf  the 

I. 

coaBeat  of  tiie  |m>secution. 

XmE  detodtm  was  bound  to  appear  at  tUa  Conit  oa  a  fli- 
cognizaiice  taken  before  a  Judge  of  the  state  of  PeuQtylv^iAy 
to  iBiswer  a¥:barge  of  preparing  aad  setting  on  foot  an  oxpeA* 
%p  ^Hpntt  the  territories  of  Spam.  •  The  witnevses  for  the 
.VoHeid  SUtea  not  -being  preaentv'Dallas,  District  Attomef, 
moved  to.  bind  the  defendant  over  to  appear  at  tke  next  Court 
to  amwer  tbe  charge.  He  read  tome  affidanto  to  prove  that 
the  defendant  bod  applied  to  some  persons  at  two  different 
times,  to  enfafe  im^b/t  expediliDn  un jer  colotfel  Burt^  and  that 
be  djM'e  thabft  pipera,  b«anng  the  CBsenibl«icb  of,  4aid  which 
tba  witnedl  bi^ewpd  to  be,4b*nk  m«ss. 

M'Katti,  for  tbe  d^endant,  ofll^ed  to'read  ai^davits^^d  alM 
to  croa«4hi(l|pe  one  of  the  witaaaaeo,  who  baT  rf&posed  in  &• 
voor  ol  the  United  States,  to  prove^jlhat  the  proposal  alludatf 

inderMbo^  to  be  in  jest. 
itr.  DaAavopposed  aby  etaflftination  of  testiaiony  for  thede- , 
ndant  in  this  alage  of  the  proceedings^  te  htiing  OBuanal  and 

T&i  Court  mM,  t^at  generallf  ,apc«king,  the  defaMant^ 
ifitncaawure  not-eaan^ed  upon  mn  appKcati'on  to  bind  him 
over  to  aiswer  dpon  a  crimipid  cBarge.    The  defendant's  wH^ 

aent  $o  Ihe  'gr«id  jurj,  excepi  #bero  the 
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Attornef  for  tlie  proaocutioi^  c^Monts  tftKMo.  But  in  this 
ncipl^  stflgii  of  tlie  ptoaM«tio%  the  Judge  nMif  examine 
witneMet  whe  were  pfc|»nt  tt  tlw  tune  when  |iie  offence  is 
said  to  hnre  been  comintttedi  to  espleiii  wknt  b  laid  by  the 
wkneem  for  the  pfoaecntaon}  and  the  cioia-esamination  of  the 
wtlneaaea  kf  the  proaeeatioD,  ii  certainlj  inpaoMr. 

The  affidavits  were  aceoedingljr  readt  but  they  did  not  suffix, 
gently  do-nway  the  prri>ahle  eanse  estnUishnd  by  th^flffidnaiu 
for  the  peaeecodost  and  therefore  the^  defendant  wns  ordaned 
to  give  bail  in  4^0  ddUars^  and  two  sureties  in  JtfiXfO  dollars 
each. 


•I 
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MiLLIOK  &  BURGKE  V#.  PeTESBOW. 


1W  dedtfttdonl  6f  an  agent  ftr  the  dsfendant,  by  wbose  oideis  tfie  pinv' 
tiflb  bad  made  mattffmce  lor  the  benefit  of  the  defendant^  were  n<A  admit- 
ted to  ptdfve'llie  liabJlity  of  the  defaMUnf  for  tlie  premmm. 

Tlie  ^vllc^flf  i«MtfMee^  wH!h4|il  ojftOT  pwof  «f  tbe  iMytoeM 
j»  M|^  «nd««pe  «f  its  paynouL 

X  HIS  was  an  actioxt  on  tiie  caae^  to  tecoTer  a  pmniuni  of  in* 
surance.  paid  by  plaintiff  §oit  drioiMlanlv  09  a  pfiUcy  eflteted  oa 
the  Pboenix,  the  property  of  dtfendiiily  in  an  insuraaGo  office 

w 

at  19ew-Tock«    The  order  for  iBturando  was  given  by  W. 

Jllf  iaeoian,  wf thont  mentioning  the  defendant ;  and  the  policy 

stated  W.'  Wiseman  aa  the  person  insured.     Evidence  was 

g^ven  t6  prove  that  Wiseman  acted  as  the  agent  of  the  defend* 

siAt*  fa  ordering  the  insurance.    Wiseman  sent  to  the  plaintiff 

bis  note  fer  the  premium^  aa  usual,  p^|eable  in  twelve  months ; 

but  before  tbe  note  became  du^y  Wiseman  felled.    The  plain- 

lifff  understanding  that  the  insurance  was  made  for  the  defend-* 

ant,  procured  feom  Wiseman  the  defendant's  letter^  orderiog 

him'^A  have  it  ejected ;  and  gat  him  to  add. on  tlw  foot  of  % 

fhe  order  he  had  given  to  the  ^luntiff. 

A  witness  was  examined,  who  staM  sundry  conversations 
he  htfd  had  with  Wiseman  i^especting  this  business ;  and  Was 
nbout  stating  that  Wiseosao  toU  him  the' dsfcpdsnt  yuld  pay 
the  d^.  ^  ^ 

The  Cojlrt  t&ought  this  unpsofier  evidwws.  Wiseman  was 
tbe  d^endant>  agent  onl^  to  eflact  the  p#cy.  ^i^  dedara; 
tioDS  ^t  defendant  would  pay,  are  not  evide^^e  i»  th^eanas. 
*It  was  proved  by  a^itnesa,  thaC  it  is  the  cMstaal  cnsiom  to 
rvudn  the  policy  until  the  pasmtnm  Is  ^aSd,  or  a  note  wfth  a 
good  endorser  give^  sad  tht»|^  is  deliverod  out* 


^i 


^^  uaBck&Bursperitt.'l'eterBoii. 

Halloweft,  for  plaintiff,  itfguod  to  the  furf^  thift  tli#  fKnUd 
•ckaMrledgmeat  ia  the  po^cf  thpl  tlie  p^vmiun  ^|f«s  pMd,  is 
prinmjmelf  eridence  gjf  the  ftift.  Thl)^  togpthep  with  t^  cir- 
cumtUpce  ef  the  plaiiilftff*B  being  m  iK^mesaion  of  the  poltcf 9 
which  he  could  not  be  unleM  heliad  p^  the  preouuoif  is  suf- 
-Bcient  to  estahlish  the  &ct. 

'the  Court  expressed  an  (^10100^  that  better  evidcace  could 
be  given  of  the  pigment  of  the  prenuum*  Thait  infflwif>r  eri- 
dence ought  not  10  be  left  to  the* jurf^  when  it  appini<4n^«> 
there  existed  heller  id  the  power  of  the  plaiatiC  if  tai  has 
piud  the  note  he  gaT^  for  the  premiunn  he  ought  io  produce 
k,  or  prove  it  to  hare  been  paid  by  oftltererideiiee.  l^t  #a 
fecoasnendaliMi  of  Ae  Conrl)  a  juror  was  withdrawn.   - 


y<igi.-^The  iiMMsar  awr  woaaeff  the  piHuiuD,  »*iridMlvdNg  the  fi» 
flwl  receipt  in  the  pchc/^  whicli  iaa#  iwerted  «■  soiiekMiv*  evideooe^  hut 
ta  preclude  the  neceisit^  of  proving  it  in  ctae  of  loss.  1  Mw^h.  on  Hisnr. 
240. 
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^Kimmit  for  tfie.iecoTe^iif  a  buiUinf  which  had  been  pwchaaed  by  the 
^lidntHF  at  a  sale  made  by  the  iheriff,  under  a  fien,  entered  according  to 
die  Act  of  Aaaembfy  of  Pennsylvania  seoiiing  to  mechanics  and  othen 
tti€  taltie  of  materials  furnished  ibr  the  erection  of  hoosta,  &c. 

ABieefaflBle  whd  has  ereeted  a  boildnig  on  the  ground  of  ano&er,  under  an 
It  iriHrlheowAer  to  eoinref  the  sane  «n  gnmnd  Tent,  beoomea 
efoitabie  «lnMff  «f  the  lUHOaag,  «Bd  vitlnn  ibe  pwviaaDos  of  the  Act 
off  AsaemJbly.  « 

A  puchasor  at  a  sheriff's  salc^  under  a  judgment  for  Ihe  liei^  enteied  tm 
ooriing  to  the  law  of  Penn^lvmnia,  of  the  equitable  ownership,  cannot 
SHdntun  ejectment  agiinat  the  proprietor  of  the  lot  of  ground  on  which 
Ihebdidinir  siBnda. 


X  HE  defeiidMft  entered  into  a  contract  with  one  Bartlet,  for 
building  three  houses  on  lots  belonging  to  the  defendant  in 
¥M«i<^lBa;  during  the  building  of  which  the  defendant  was 
t0  adTince  t  certain  sum.  One  of  the  houses  was  to  be  the 
tf^ndant's,  and  the  other  two  Bartlet's,  upon  a  certain  ground 
FMt ;  Kad  iffter  the  buildings  were  completed,  the  defendant 
was  to  convef  to  Barflet.  '  ^ 

Bartlet  |nirchased  a  quantity  of  the  iron  work  used  in-  the 
MHdiiig  of  the  houses,  from  the  le^toof  of  the  pf^Dtitt;  whfch 
wbt  haring  p«Ad  for,  the  pWntrff  obtained  a  judgment  against 
him  Ibr  the  amount,  and  sued  out  an  execution,  upon  wfafclk 
A€«e  ho«ies^  or  one  of  lOiem,  wa4  fetied  ori,  and  sold  to  the* 
lessor  of  the  plidntiff,  and  was  regulaiiy  conveyed  to  him  by 


TUsr  ejtfMnent  was  brought  to  tecot^  possession  of  this 
property;  under  an  Act  of  AssembTf  of  Pennsyltania,  in  ltfb9; 
wluch  declares,  that  every  house  thereafter  buflt  in  the  city  of 
Pbiladelphiai  or  the  libtrties  thereof,  shall  b^  subject  to  the 

Vol..  n.  t 


U  PENNSTLVANIAf. 

Canon's  Leapee  vs.  Boudinot. 


p«7ment  of  the  ^bts  contracted  bf  the  •vnrr  ^r  oviirrt  theiwrf^ 
lor  or  by  reason  of  any  work  done,  or  QMleffiid^  fcmd  «id  pro- 
vided, by  any  brick-maker,  kc.,  [enmneralhig  the  difereat 
urorkmen,]  or  by  any  other  person  Maployed  in  famishing  ma- 
tcrials  for  the  erecting  such  house,  before  any  otlier  lien, 
which  originated  subsequent  to  the  commencement  of  aeid 
house ;  but  if  such  house  should  not  sell  for  a 'sum  suflicient 
to  pay  all  the  demands  for  work  and  materials^  'the  same  shall 
be  averaged,  and  the  creditors  paid  in  proportion ;  and  it  pro- 
vides that  no  such  debt  shall  remain  a  lien  longer  than  two  years 
from  the  commencement  of  the  building,  wdeat  an  actteft  for 
the  recovery  thereof  be  instituted)  or  a  claim  tied  wMm  elx 
•  months  after  performing  the  work,  or  fumiBhing  the  materials, 
!n  the  office  of  the  prothonotary  of  the  county  where  the 
houses  lie. 

■ 

Wallace,  for  the  defendant,  moved  to  nonsuit  the  plaintiff, 
upon  the  ground  that  fiartlet  was.  not  the  oftrner,  the  li^;al 
estate  being  in  defendant;  smd  consequently  the  materials  were 
not  furnished  to  the  owner. 

J3y  the  Cqurt.  BaTtlet  was  entitled  to  the  equilaUe  esttfe 
under  the  agreement  with  the  defendant^  and  might  be  m 
much  the  owner  as  if  he  had  been  the  legal  owner.  .  If  not  tiM 
equitable  own«*,  he  was  authorized  to  make  the  b«ildi|^,  aad 
might  bind  the  defendant,  who  was  owner. 

to,  this  last  obsenraiioB  W^ce  replied,  that  if  BarUet  was 
the  agent  only,  then  the  ^it  of  the  plaintiff  to  establiah.hia  4a- 
mand  should  have  been  brought  againat  defimdant,  insteed  e( 
Itortlet. 

..,  The  Courty  howeveri  en  the  first  p<unt»  refused  to  oonsejt 
t&epMntiffl 

Wallace  then  moved  for  a  nonsuit  upon  another  pQ^»  m. 
diat  Bartlet  having  QDiy  an  equitable  estate,  the  plaint  eonld 
biiy*no  other  kind  of  estate  under  the  sheriff's  sale ;  and  en 

such  a  title  he  coiUd  not  maintain  ejectment  in  this  Court. 

» 
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JBy  tke  C0urt.  Upon  this  ground  the  pWnlttff  must  be  ctil- 
<d.  UpoB  Um  Ken  alone  it  m  admitted  an  «i6ctmeQt  ^lU  net 
!!••  The  plaialilF  then  must  rdy  on  tbe  AerifF's  deed.  B«l 
that  deed  could  coOTey  no  other  or  greater)  estate  than  Bartlet 
hady  which  was  merely  an  equiuMe  one;  and  such  an  estate  is. 
not  sufidcnt  t«  flMantain  an  ejectment  in  this  Co«rt. 

The /tiahitif  suffered  a  nonsuit. 
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PgTWOV  tit.  TSB  UHXTBQ  STATlf* 

> 

InfotaMtiao  fox  a  brcawh  of  the  Aiet  of  Congreas  for  regiateiiiiir  and  round* 

ing  slups  and  vessels  of  the  United  States. 
Upon  a  special  verdict,  the  Court  has  only  to  decide  the  hw  upon  the  facts 

stated,  where  a  difficulty  is  expressed  hy  the  juiy  upon  the  fiusts.     Bui 

if  the  jury  express  a  doubt  as  to  a  particular  point  of  law»  the  Court  caa 

only  decide  the  law  upon  that  point 
The  mere  aeUkment  of  an  account  betireen  parties,  <me  «f  them  behi|f  M- 

presented  by  an  agent»  does  not  make  a  contrMt  between  Ae  parties 

although  it  may  be  evidence  of  a  contract 
If,  in  an  account  settled  between  parties,  an  interest  in  a  vessel  la  debited 

to  one  of  them,  the  charge  might  be  evidence  to  satisfy  a  juxy  of  the  ftct 

of  a  sale  and  transfer  of  the  vessel ;  but  it  is  not  in  itself  a  transfer;  and 

the  Court,  if  the  &ct  of  such  account  and  debit  are  proved,  cannot  WKf 

there  was  a  transfer  of  a  vessdL 

X  HIS  was  an  intormation  in  the  District  CovM,  fer  a  Tiola- 
tion  of  the  fourth  section  of  the  Act  for  rcg^teriag  and  record- 
ing ships  or  vessels,  Sec. ;  passed  in  1792 ;  in  which  the  oath 
stated  in  the  section  is  set  forth ;  *and  it  is  asserted  tkat  an  alieoy 
viz.  Don  Bass,  Roderignesy  a  subject  of  Spain>  was  at  the  time 
the  yessel  was  registered,  interested  in  her. 

The  jury  found* a  Terdict  to  the  following  effect:  that  Baas. 
Roderigues,  a  subject  of  Bpain,  held  an  interest  la  the  ship 
Phoenix,  connected  with  Peterson,  at  the  time  of  her  purchase, 
and  tailing  from  New*York,  in  February  1803.  They  find  m 
setdiment  of  money  concerns,  which  took  place  between  W. 
Weissman,  the  agent  of  Pcteraon,  and  J.  S.  Spinosai  agent 
by  power  of  attorney,  of  Roderigues,  on  the  30th  of  Jawiarjr 
1804;  when  the  balance  was  paid  by  Weissman  to  Spittosa, 
(alias  Spence.) 

But  the  jury  d%ubt  respecting  the  powers  of  Spinaea^  by  eer- 
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iifmeiu  ^fwm  0€mim9^  lo  veit  the  pK^^rty^  or  fi^of  Ro4«^ 
SUM  in  ^  PiKioisy  is  PoUfs^  Mlejtjr.  I^  ^  kiw>  tjiie  co» 
tracts  and  powers  of  attorney  enabled  Spinoaa  Ifgritp  te  part 
vilh  tJbe  ti§hl  of  Boderigiieaiailie  8liip>.tlMii  tha  jury  .find  foS 
IIm  d^lapdwiti  kni  if  -they  did  not  89  enable  Sp^qcat  ^  4f<lf^ 
fli^«t  (^  tm  mc€<mn$j  legalijr  so  to  dOf  tiien  tiiay  find  for  tbe 
United  Stafeaa  tiie  enm  of  7000  dollars* 

The  two  powers  are  dated  on  the  3ad  of  JEwe  l9Qt.  One  of 
them  grants  full  power  to  Spinosa*  or  Spence*  to  undertake 
aojr  contract  or  negotiation  on  beMf  of  Roderigues ;  be,  the 
mid  Boderigiiee,  binding  bbnaelf  to  make  good  the  appointmenta 
U  ^be  times  and  qaaMiti  Atipdl^od.  That  whalever  contracta 
WKf  he  mteredimo  bf  tbe  said  6peace>h»»BM)erigQesy  in  like 
WMUDMV  will  adopt»  establiahy  and  mify;  and  he  engages  to 
&il61  thena  im  the  manper  itipidated,  giantiog  bim  all  necessary 
power;  with  an  unrestrained  and  general  liberty  to  act,  exempt 
frooa  the.«iteii9ee. 

The  other  power  is  more  apecaa)^j0d  ie  confined  to  two  oh* 
jecta)  firsts  the  colleoing  all  moneya  due  in  the  United  Statea 
%»  Badoii«ii«h;  M^od*  to  b«y  a  vessel  of  aoa  tons,  and  roako 
Bedarimea  renpnniihla  iw  the  p^r<h»«M>  thereof  or  of  ner 


On  the  Ml  of  July  tbeve  ma  a  coftoscteaieredenl^  hetwiM 
ftodeagnee  and  9panee,inwbiih  theHUeeagreee  lo  0>  to  the 
United  Statea,  a^d  to  necovwr  elldebls  thereiOBmg.to  ftederv 

fVMSs,  4^  whii^  are  pro?e4  by  the  ackMMrledgventof  hilb  wtakh 
he  delivers  to  me,  witA  the  re§ficcttve  fi9mer9  for  the  recover]^ ^ 

ef  the  wpe» anowting  to  \\ji:f%4pil^m%:* .  Vihm  fm^  necor 
¥efy  is  h  wi^  S|ieiiae  ageaea  to  h^p^e  iMp  oC  90(^  tonn  p«»peilp 
«tn^>l|eAr  Ihw  to  g»  to  tbe  neaeesi  Spaaiab  pec«»  an4  hevt' 
her  mado a  Spanish  vessel;  then  to  tbei African  coast,  and^f- 
buy^  a  eii^  of  negroes,  to  be  puephaaad  with  tbe  money  re- 
eiri^ed  m  the  United  States ;  then  tot-go  te  CaUao,«id  dinpewg 
mi  yessel  and  slavea*  One-thW  of  the  proceeds  to  be  alhwed^ 
to  Speifee  for  his  trouble.    If  the  vessel  cannot  be  bought  for 


«  * 
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want  of  money,  so  as  tiiattlte  expediti«n  fer  «egtoea  HhA  Ml; 
tfien  8Md  S^^ente  has  full  pairferl»act  in  tlieflHditterbetft  sdlt* 
6d  fiir  his  relvni  to  Lima. 

4  The  cHie  mm  wgttod  by  Mf^.  Dalte  for  the  UalMd  Stataa. 
The  jurf  find  that  in  Febmafy  1803^  an  alien  was  intereetiaA 
hi  this  veaael,  togither  with  the  pinBtiir<;  that  a  aettfemeaic  of 

9  

a  money  acoount  toolc  place  between  Peteraoa*  end  Roderl^es  ; 
and  they  doubt  only  as  to  the  power  of  Spente  in  this  setlie- 
ment  to  transfer  the  Tesael. 

'  Thecontract  and  power  must  be  considered  together,  aM 
we  find  the  objeels  were,  to  collect  debts,  buy  a  Teasel,  and  tm 
carry  on  the  alaife  trade;  bttt  tlMiiw  was  no  power  to  sell  tli» 
▼essel,  which  was  In  ^rogation  of  the  whole  sdieme  proposed. 
The  general  expressions  of  one  of  the  powers  meat  be  canJneA 
by  the  contract  to  the  slave  bualneas.  The  only  nnaidon  of  n 
sale  of  the  teasel  is  at  Callao. 

But  independent  of  the  want  of  power,  Spence  eould  not  le-^ 
gany  transfer,  becansa  iitBsediately  on  the  purchase  mads  for 
an  alien,  the  vessel  was  Ibrfeitod,  and  the  property  d^esCed. 
The'tranafer  even  to  a  eltisen,  kft  the  purpaas  4f  eitaiuing  n 
register,  could  only  be  by  Mil  ef  sale  Teeiting  the  old  ragiater  r 
and  the  whdle4ra^saction  was  tinctm^  with  fraud.  He  citet 
ill«h.lt%.'H4,  MS.  6 Cast,  144^  I «f.  Idem,  497.  4  Idem, 
•lO.n  lN>w. onCeoONu  Itt.  IM.fOl.  ST. Rep.  454.  1  Bos. 
It  PiM.  Wr«  M4.  4  T.  Repb  41.  4  Oall.  398.  308.  )69. 
f  Kttfaie's  N4w-York  Rap.  I.  4.  3  Bac.  Ab.  895.  97,  f%. 
,^  Idem,  7. 30.  •  '        .       , 

Tod  and  l^ers,  junier^  *r  plaintiff.  The  ^if  fh<  that  II 
mit  peaaers  and  oontraeia  amMed  Spence  legally  to  Iransier, 
Aen  Ihey  4hid  for  Petecaei^  which  ia  of  coura4  teMig  that 
Ae  transfor  was  mnda.* 

The  contract  doea  net  apyear  to  have  been  communcate^te 
Pstersen,  and  therefore  is  not  to  be  regarded ;  for  a  secita 
power  or  instmctions,  will  not  afbct  third  persons  acting  under 


Aran.  TBRwr,  nor.  m 
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Setenott  m-3rhe  UgjCid  •tekes. 


the-o^fP  pglNMw    PfoeUer  on  ObUgt.  54.  a.  4.  s.  79» to  Mo^ 

SfiBiise  had  ^  po'irer  to  teltl*  aeemmts.  If  Ptttwraan  was  a 
tiwMNBi  fiMif  Eoitoriyifla  Ibr  a  ya#t  «f  Aia  vaaael^  aad  SpB&e# 
wiliMlfiaw  tilt  AmhIs  frmn.P«k«fim  tt  tlie  aaitlMMiit  .od  wUdi 
tii^iiicbaa*  had  baaii  iiiai%  tMs  ciynf aifaa^  coiigae  #eveited 
th^prapoptf  ia  PatanaB.  3  T.  Rep.  666.  Wilk.  lap.  111^. 
Hawler.  Ciiiaij  i  li>  I  Wills.  5S  ^  ireva  oitai!,  la  ahMr  that  tha 
CoMt  can  iafer  nothing  in  a  special  vartftct^  not  fenad  by  juryi 
conaa^aaKly  no  part  of  th»  cliar§aa  in  the  iafemalion  can  be 
iafcerad  to  eauat,  but  thoa*  gtalad  in  the  iF«r4ioU 

WABHIJ^QTO^y  Ju9ficef  informed  the  counsel  for  the 
plaintiff  in  error,  that  he  must  confine  himself  to  the  question^ 
whether  anf  jadgmapt  could  be  rendered  on  the  Tordict;  if  he 
should  think  it  worth  while  to  say  any  thing  after  hearing  the 
obaerTations  which  would  be  made  by  the  Court. 

Upon  a  special  verdict,  the  Coura  was  only  to  decide  the  law 
upon  the  &cts  stated.  The  jury,  in  such  a  case,  by  thair  general 
conclusion,  expraaa  their  doubts  arising  apon  jbiH  the  facta 
which  they  state.  If  inalead  of  making  a  general  conclusion,, 
the  jury  aapsaas  a  dbubt  aiily  as  to  particujaa^ipoints  of  law, 
the  C^art  has  nothing  to  do  hut  to  decide  the  law  npMi  those 
points^  and  the  judgment  will  he  aendaied  for  that  party  ia 
whoae  favour  the  jury  ^d,  in  caae.tha  law  be  with  him. 

Now  in  this  case,  the  jury  declare  that  the  pobt  they  dovbt 
is,  whether  Spence,  bff  s^uhmfint  ^  un  iiccount^  had  a  powir , 
m  veat  lh»  property  or  right  of  Rodatigues  in  the  vessel  ia 
Peterson  f  and  though  in  propounding  the  point  of  law  to  ha 
decided  hf  the  Court,  they  seem  to  phice  it  upon  the  powers 
of  Spence,  under  the  letters  of  altomey^and  contract,  to  re* 
traaafer}  yet  it  is  obvious,  from  the  whole  finding  taken  toge- 
ther, that  the  point  they  meant  to  aubmit,  referred  to  the 
power  to  transfer  by  a  settlema^t  qf  accounts. 

Noa(  this  is  a  question  which  it  is  imposatble  for  the  Court 
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to  answer.  The  mem  alirtttcut  of  m  «o<o«aty4Nfttt«l  fai  it- 
fl^  coMtitate  an  agmmeat,  or  «noiiiit  to  a  cootraot ;  Umqi^ 
kmiir%0«o*femrofa€«BtNMl»'  If  thcTthit  of  Itoditigttos's 
fBMoR  iB4his vonel  omt  diUlad  ia  thai  accmnt  to  PitorMO, 
Ikfe  nigiit  Imwo  Iiomi  ovidviaeto  aitthoraielte  jmirto  Ml  tlio 
hct  of  a  nio or  ^miM§&t  of  tko  ?oaotl;  b«i  U4a nol  a  tfaorfinr, 
and  tbwolbffe  the  Coort,  wto  cixmot  docMe  axeepl  tfpoo  &cU 
found,  caaoDl;  wy  tkat  tliora  was  a  traaafar  ia  thiooaaa.  If  tile 
jury  had,  from  tfaoovidaaee»faoad  that  fikct,  thea  tite  f|oeaiiaBa 
of  law  miglit  arlao  wUch  bare  tasa-  debated*  TMa  olfu^tlou 
to  the  yerdict  appeariag  oa  tbo  tioa  of  k^  a  ^tnfre  4e  aeve 
ought  to  be  awarded. 


i     •. 
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tieloiiiiii;  to  A  mi  C  liWl^  wt  of  •  joint 

•ad  C»  kM»  vWl  *•  kMvMge  bjr  B  of  the  in. 

pli^Kl  bjrtbi  «9titQf  Aan^jC  to  the 

jif  ^  m4  ^aJr^  ^f^fiNMi^  ^"^  C  **  indebted  )o  }il»  partaer  B  $ 

B  OMiaoC i|n|r  ^^^IllO]MHr  of  Ai»  tlie  predil^af  C«. in  MtuActioii  of  his 

cUflittpoalAl. 

Urn  QMf  obfeired  that  MHte  f^eoittm  w«e  f^kfred  t0'  a  niMtep,  they 

an  letliB  pMhU^if  ■  pmi9lmm  u'mjKm^  wtomt  %  hmt  they  imigt 


4    . 


XHV  IM#m  Uioiiclit  fer  Mt  aqpBO^  wd  amtofst  other 
iiiaNidhii^  l^ibpaa  for  tha  plakitiffila  vHaratt  ja  Um  cargo  pf 
a  YaiMi^  *ajfcry  Am^  owned  MwliiPmigad  ¥y  Btoibh  «qA 
Ai^ad  op  klipawi  Um.  plaintiir'a  aaeQiM>  Mwe  |M»^aiM  « 
y^n^r  villi  the  iMMld»ntr  but  ih^f0Q€mi^  of  wbidi  aMMI 
l#tka  huid%iif  9i^«^  •(  Anouneil^gtoMMr  piytnya^j.awli/ 

Willi  A^liM*«lap0Mhm«l^  . 

the mmytm^mmfif^^^tf^^mtHf^^ifmifiiJl^ 

tei  of  4MMMIW  JU&o«g^]p*h«,  ^i|%  #i^^ 


iMdw^  itthji.9eti#  MiBffiag  tail^coinila|pa>||^fotiia  UkaiA 
af  Mtnj^^iianjim  prarioiis  lo  l^caylpsm  of  4M^Wa|#  Af^ 
tlirf^nglWi  .  t^br%  the  vaMelaaOal  irtf^jMrtetam  onrfM 
*i»  4|Ml  waa  ukeo,  aad  the  v^aal  ^  €ic|o  UbeUad  aad  aoii*. 
daapifcd,  Fmm  this  sei^tiflcOtM  apiwaTvaa  entered^  fUli^'f^ 
ili^riflbi  waa  aairapdgd  by  <iia  t^^pt  oCAjdiairaltf  i»  Iw|lwi^ 
Brow^-IMt  aatisflad  with  alaip|^  pgMM^/ltM  H^  cMm  t^ 
Vol.  H.  ..       F    '       '        ' 


♦  •' 


1    ' 


telfltSn-VANtA, 


• 


dunagei  before  the  Coninuftsieiiers  acting  xmim  the  Bi:itMlt 
Myihs  .irllo  awtrdM**  cerufai  aunr  to  h€  paid  by  «iie  goveib- 
fltenAn  that  aficovnt. 

b  1794,  the  defen^iit  ml  Bfcmn  entered  into  partneraki|t» 
and  there  wu  strong  •fidsAceiA  indweaAteti^f  tlim  the  detad- 
aat  was  perfectlyHcqiiainted  with  the  interest  of  the  pUkrtiff 
in  the  cargp  aMbe  Marf  Ana,  aq^  cansa^wnilyrtii  lie  ^aas 
emitM  to  8ac%  a  propotttow  of*«iia  tnooe;^  ttfriNMH^tfi)  t«i%e 
paid  in  ^glatid,  if  Ms^roporttoh  dfthe  <7ftf%<f;  ^  I90t,  and 
afterwards,'  the  money **ori  accotwit'of'the  Mary'^ftn  was  re- 
ceived,  and  at  different  times  remitted  by  &owan^  the  agent 
in  England,  6r  plai^  hjr.  hjipi.tq  t^  credit  of  Stiwtgiirl  !k 
Brown;  whch «Mn wwy  p|if nd  ^^  &ttb^i  Browo,  m  Ifce 
books  of  Snmmarl  Sc  Brow«»  ^^  Bfown  'cAaMMflii  dW  itail- 
Tcnt,  ^  J 

The  aingla  queikA  wm;  %h«th«9r  in  the  aecMWf  tb  ke  ie#- 
Udd  betirnen  these  pMiis,'any  part  of  the  pMeeeA^ef  ^flte 
lfet^«*f  th6;  Mary  Ann,nllight  to  be  ddhiCed  te  tfa'dtlhtidtnt. 
II  mtM'  eenlin^M-t^  IMry  tir  *e  defefiiuitt  ti%  eught  4M& 
HuMfi  iraa^the  tAiHf  rem^^r  Hi  the  mmif,^  He  wna  lai^il% 
MMMl  to  the*  OfefclMliai  m  apgwA  %y  the  evtdtwee ;  andiV 
he  «soh  theR^niilff^a  BiAfey  tCTpif  h&tf^inaMiMI  «^  the 
j^iigl  iir  Cannot  JbHow  drthM  tfk^tAftdTthkBMndlt;  but 
■afal  ^ttftf^^  tte  ^HPii  4f  wftMki^  or  9^hl|t'  tM^  VMlfaift,  t|i 
ai  epBiVCeaf  it  iflNhe  tpV^flBUrtRvtHiioRfHie*  "^ 

*«^  ^pUlntBIIA  S(»«A  ^di%n|  Bli*ii\Mfe  tUMMI  llie 
ttWieyf  eiid%Mi«  faa^h^dMiP^  tHb  dtlhdhum'W  nibd  it  M* 
tiN»|eM  <«M#ft^  ih*«MM^t)vi#^not^  s)Mfldl0y^^^ 
«nr  eo«M  thtfw  #riHi  any^pliad  ceiltf«G#be«iwaeil  ^ntttT 
«fiitfhidMk  Bnttfti  nttmy  eame  te,  aiMtaM  luAHii!  bf 
Ufaiitirii  Biimjrtilty,  till^  defendant  kHoWing  Mn  hetNiib 
*  flecehihg  the  ymtmi^  itt  -plAitM  Thit  ct^m  uXUHH^ 
in  BmUmerl  te  Brft#n  ttf  pay  tItef'plMntiff  his  pfT>portioft,'fMki. 
nMNchrfhb  MliMrhtf^  4^  not  «HMii»ghd  hf  lir^biAK  o^tatMi 


•l 


Vanderwick  fir.  Simimen. "     "    ^'       *     •  * 
•f  placing  th%  whole  to  the  aii||k«f  Bvown^te  Um  bookt  «f 

Tiie  Coun  Bffimi  m  accuBt  u  b»  fiiUed  hy %toCw0»  • 
ttoMrt  of  th«  Co^tf  wlUkdiroetioM  t»  credit  tte  pteiniiff  ^^tli 
Ibs  pRypoitlffii  of  tXi  montjt  roctiroi^oa  tccount  «f  tho  car^o 
of  Ike  Mnry  AWfcM<iM(|tlii»)  ia4  *ooii  llio  gonmiMit  of 
Bnglaiid. 
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damages  before  tire  Comtniis* 
{reufy*  wio  twtrd|*'*  ecru  y^^ 
aenf%n  thtk  ificount. '        XT  ^^ 

'^  la  I794*tlied«fen4«»  />^>^     ^      ^      ' 
antf  there  wu  stron||' 

am  was  perfectlT^  ,^  X^lU^JM^Pt iftiP^ oa  s  juilpiert 

^9/i|'  cirfMiAflteAces.     G.  drew  im%  hUls  ^  CK 


'U« 


in  the  cargo  «^    ^^ 


«a 


^^T^**  ^'^  •cceptedtiitBi<la  <be 


emitted  to  sue* 

paid  in  4^gV      ^^^V^^^'^'*^  botaiplb 

afterward''     .ti'l!,^^^ 

ceived, 

in  Er 

Bro' 


S. 


ii^  up^wMktbe  judgMaivaso^tMiiedf  firhidi 


^^        i^'^m 


^^l^jt^Smtd^  As  ii\|u 


». 


Lnd&on,  ••  ab  BMKiejhiA  beta  pnd 
,!^^^ed  #IS  vliok  a  oanaivuioe  ^  get  nd  of  •.*■  dischaige 

P>^  jction  en  the  boe,  9.  naglit  teeover  fro«  O.  ^iM  ke  hid  m- 


(tuB  i;ts^^M  it  api^eaas  Ihm  the  bill  and  mmit0at^  is  shoii^y 

fjm^'    tho^lAitellff drew  tvo ^hBsIT eachange om  Sarith^ 

f^fOOO  dollars  aacWjij|>lr  at  im  mt^ftoi  mpgOi;  wM| 

^idi-pc«*il><^  fcr  th#ltfaiPMiii<»ja»f  %iijiiiiiir> 

Xbe«e  bills"  i|ere  drail^  il  %T«mr  ff 
^  ef  tltii  to  A.  >>i»tp 
'  8i(»iiir4issigiiiMei  ijtq0i»,  a 

||Hsay  and  ^  W.  Hmtftg^  K»^i|t 
igfiast  hiia  en  timse  biltei  in  UOIyand  i* 

liliher  diWiiiisd  ap  the  acceptance' whidiL  be  l|0*4|r  #M0 
^ollafffi  aiidr  Ip^  %^recei|i  i^  full  of  the  jpl^umi,^  «Uch 
|har#bf  iMaaie  satisfied ;  mtfft^atis&ctioo  «i  accor#|giy  en* 
40re4  «^  xhe  lecbrd  tfhWif.  fttill  furthif  M)  aacuro  li^^  asid 
llaher,  StinAth, 4irl4|Mk  asatgiKld  to  NathaaM  ■  ■jinii  A 
d^bes  due  lo  hiai  ttijsk  the  fJai^iii^Mi  accoant  off  aiaMf  pM 
hgr  SnUth  for  the  pisiaiiffi  a^hiaHM^Tf  '^^  foiKqwifcceNpf  ]|ie 

olh^r  SMIMI   «ril  ate  a 


4(^od 


• 


» 
\ 


due  to  (diftmt  fkfif(im%  4l0r  flMt  tHlit  wi*  «McQ«M(r  iHIJlPi 
^rtpeaif  (w«mgM4  ^M»  m  tnift,  t»  |Hif  Am  hfe  dek  to  M  fl^ 
«b1  then  t^e^oM  4k^  «» Havj^.  Viiift  4e^  recU«ft  ttyi  tii||tt- 

•tl'wKch  HO'bii}  wi^iiii^N   '  '  -       •  •  ^   ' 
;^  4iftMlMl  >u«i(HiiHll>i  Mth^tf  l«migbttfibr.lfce  bentft 

Itini  f  ibperift  the  ■»tuu;>  reeoApeml  from  GrtMlei^^i^MM^ 
■ilelf  xm  Sm*.    Thcf  .flitaih,  tevi^r^  tlNit  ftc^  siiMi  !^ 

ltet#4i  f»eli|i^r  tbe Mw^poie. 


edliiiiitllpHiUleiiff, «« the«toiM7  ^  t>i<*in<i^liiiim 
■b«4;  tbetHHr  af^imA  !•  <M&ept  the  ootf  |t  iSfMi^ 
90M4|lhr%  wi A»teJ'  by  ji^MjiMr^  lb  be  eypKed  bi  iJI  e»BW|^ 
toMBib  tbe  4MI|Mife  of  tha  eccepUnee  tir  tOOO  MUn»  t» 
iihki^tiiiif<l  in  t^ntylFMie  wm  br9y^l^  «#  «p#e64Mi« 
lUe  hM^  iMNHiaf  Mb  dis«i»t|e<  ima  tbe  ^xmii^^  «k 
■fcMiH  il<  the  em  ii»  BN^^eiiief  dwiib  id 
^  C»B«*  iMlMf  l«Beiy  IIWWMmMmi  ef 


•  I 


•A 


% 


¥> 


JCfOMrfMif«>.  Mabcr  4b  Smith. 


•  . 


il^f  its- ■  «i>f        '»■-.■ 

9K4Sf0^QTO^JkVict.    If  ilitpipHMdaist  Aci  ^  1m4 
iNkpa  fthily  giU  kf  flNi|ik»  bj  wtiumB^f^flfirvnr  ml^^  tk» 

tpiidit*  Um^K^ 

Am  tM^pp^m^  it^ftmtu>.w^i%  u  mm  9m«MV  tk^- 

If  19^  tlicn  «b»  vit  Mi^  «•  if  MirtMsr^idiaM^l^p 
;  ifljim  f  iirtriif  vm  deiifil«A  k^tto  Mvcificatf».  hiiivMMlf 
Ssiiky  .«ko  imm  witimidMy  lifeble  tt^JaBo^  t^^itte 


«i^ft^l#M  >  -.-I*  I.    «^.       «^«  / 


j^-s    # 


4 

• 


* 


KWb  T»tM/l«(^.  4» 


BVft  o^N(tlh  AlMrfba  tif.  If eredMi. 


4      « 


f 


Bass,  o¥  Noih'ii  Ajcwioa  v«.  Msftsorvn. 

ir.  tnd  tl.  hW  V^cmne,  By  separate  'engsgMnents,  liable  to  make  up  anjr 
deficiency  of  tW  ^ceeds  «r  ^fVperty  assi^ied*  (D  the  pkintfflTa  to  pay 
^e  clidslta  oraiiu(Ii€qf9n  i#ywj  pWliima  of  WMcH  lucy  ti^Wfe  klib  oid^fe  as 

lin 


« 


^ 


i9p]y  f1^iinrniirr|pjp  of  t))e  piypert^  to  di^^^ar^  the  \irW»  ol  R-'a  en- 
mBpmeot^  and  to  claim  the  ivhojiie  deficieofy  from  M. ;  llie  fiJaintifTs  hav- 
ulf  app&ed  the  proceeds,'  lA  the  first  instance,  to  the  discltaiire  of  both 

This  wa«%  ct^e  stated  Ibr  the  opinion  of  the  Court.  '  Tlte 
9chuylkl11  aiMi  Susquehannah  Canal  Compaiiy  drew  a  bill  fbs 
7t)00  dollars  en  their  treasurer  in  fatour  of  Ruston,  and  an- 
cftlier  in  favour  bf'tte  defendant  for  10^0  dollars,  #hi€h  CliAy 
endorsed,  and  g^t  discoiMll^  at  tke  Bank  of  llortli  Ainejcica. 
"iRkse  Mib  were  p#oteste#^  andAhe  CaMil  Company  eomviijr-' 
ed  to  tbe  8tifk  consideni^le  property,  witk  a  d^claratioi^  •€ 
trUftl,  that  INks  dkvve  iekt  of  l7,ooo  doBirs  was  not  piid  jUi  f 
eeitaln  tiiAey  As  prdperty  sbotf!#1>e  sold  to  dlschar^  it.  Rus- 
Iki  At'ttedelMterf'  entei^d  into  separate  engagements,  to^' 
contifrtt«  resjMilblaMkr  what  nfl|ht  notl^  ni^  Jiy  thia  pro- 

The  ^aflP  sold  the  prJ^erty,  and  ren<!erc^  tiio  accounts  at  ; 
different  times,  fe  which  the  Cfina^  Company^  is  charged- with 
the  I7,S)0  dollars^  Und  inteiest,  and  credited  with  the  sale  of 
the  ab0l%  property  as  the  money  was  receiitpd.  Ruslon  hfiving 
tteooM  iiJilitiff  before  those  accounts  we^  readefsd,  the 
i)««atioll  raa^^  is»  whether  tke  proceeds  of  the  property  gorf 
shall  b^  aimtled  fiQit,  t«.difth«rge  Ru»to((S  bill,  and  tk«  i«^. 
die  t0  te^tllkl  to  lie  defendant'* ;  or  ii*4^  thtf  shall  be  - 


mmm 


*0  *   -  • 


* 
«  * 


« 


• 


0  fE^mmjri^ 


r»' 


r 


I       ^ 


^l|igNif  fcr  tteidiMII  c|pteiiili*<ht  tid  #nk  h^  «i^ 
t9  mttlM  the  appHcat  Aiv;  irhick  wm  AmM  kf  Ibrad,  If  Mli»# 
#tt,  «nd  ke  cAed  I  Varn.  3i. 

^  wrjisjttMmroM  ^ff«k .  Both  Uf  ifd  t^^^jv^vpif 

tpjM.loit^thd»,ii«otk^    Tk»4ae|l  %pi  the^iiat^€«» 
Igi^jiiii  ■  i>imi  nppliiitf<i|f  ili»iii  iiiU  ul  ipli 

fliil^  llHril,  kf  tite  two i«0Ntoti(  mAm-mAs*  jt4Mk 
tjgdAilUll^^ke  pi^fMds  to  tlte  Mto  bMl.^  To  &imipk  tor^i^ 
^  ^  dM^lilc ttlm,  aft#  th«  trilure  of  Rustrni,  chAm  m#  be  pe^ 

mitted.  .  'Thole  paf  meuUi}  therefcMi  tanat  be  aj^plied  to  l|Kk» 
ki  prop^nioa  te  tWr  Mtuola.  •  I 


t 
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.     WPRIL  TERM,  1807. 


Hunt  nr.  Rodney. 


.  49     . 


--•  .•  * 


under  ^  Act  of  A«  AMembty  oJT  P^nBsylmiia  ol*  17^05^ 
%» t^  «Je  if  Indi  tekeft  Ik  ezetsvtitt^ /0fMA8/ wto  of  tke  time 
tmd  pltice  of^  Mle^fiuHAi  aol  to*  ghren  by  Uie  sheiMr. 

1  HIS  waii  a  niSt  to  sfadw  ciftM  whf  «n  cxecutkp  is&Md 
agllriiC  the  ddbodant  fe^  ^^^  plaiatifF,  «Dd  levied  on  the  de** 
findant^  laad^  which  Jiad  been  sokk.  ihouk)  not  be  set  aside.  ^ 
*tktfjifimukd  oi  the  motion  #a«9  that  the  defendant  bad  not  re- 
ceii|ed  ^craopel  'aotfce  of  the  time  and  pfae^of  «ale ;  and  it  waa 
fomided  on  an  Ac^of  the  Aiaertibly  of  Fetiasy\\M&%t  passed  1% 
1705|C.  ISSf^a.  4;  whkk^dtrecta,  that  before  any  sale  of  land 
Ukdk  in  exectttffh  ahall  be  i^ade^  the  officer  shall  caus^  so 
many  writinga«to  be  made  as  the  debtor  shall  reasonably  re- . 
qfrire^  qt  so  asany  wWiput  such  request^  as  VM^j  be  s|^cient  to 
fpm  «etke  of  such  jalee,  and  of  the  day  and  hour  when,  ai^  * 
place w»li|re  the  same  shall  be^afM  what  lands  are  to  be  said,' 
which>jie^e  4hali  be  given  to  $he  defendants  andtheeatd  pa- 
pers shall  he  ised  up  bynpie  officer  %  tite  most  public  places 
^the  (pnty,  taa  days  before  the  sale. 
4^ The  jUtwlff  showed  caoaey  tlija\  the  ^pie^ifd  place  of  sale 
hii^^>ee9  di%  .ftdvenised  ki  thOr  pubHc  papers ;  $nd  it  \|»s 
apeedy  by  the  bstr,  that  thiv-had  always  been  the  practkci  and 
Uiat  pemonH  notice  had'ljiMW-  arfdee^  gireOt  and  it  wa^  tpt 


The  Couvt  o^retd  thi^e  wpr^i  rf  '^  lew  wove  T.eiy  '^ 
■ede<4  «B^  seeflse4  le-r«i|«ire  pe^peeial  MClee;  h^ 
ftmU  etfd4Me  eC  iiotiee  «MBd  he  hpmight  home  to  the  4e- 
Indent  ift  any'wey,  as  that  %e  bed  seen  the  paper  in  which  if 
iNretieyl,  or  that  h^  took  that  p^er,  it  might  be  ntk- 
;  ^  mrm^  arf^quHtscesiee  uwler  the  fftn^  iMcwwf  to  the 


T 
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Hunt  m,  Kodney. 

^  1  ■     ,  - "      ■^-       ^ ..--     ^  .*^.    -^-^-^ ^-^^- ;._L>.^^-^A^^ 


^       defeodaiitt  niiglit  do.    B«l  m  the  jboif&te  practice  was  •taiei 
to  be  in  conibnDity  ^M  Ite  covne  piirBued  in  4t»  c«^p>  i»: 


«     * 


tftight  hp  an  fanponanl  egnaliambn»  irtetlMr  ii  MgliC  iti|s#to 


^    • 


1>e  diatnrbed.'^ 


\  ,  '  -  Btfcie  the  Co«rt  geve  anj  final  opinion^  the  miQcs  !be»* 
* '  aented  te  aellbig  aaMe  the  aatey  baHi  hekit  idiMat|saei!  wHh  it; 
•     The  perchaeer  ef  the  pioye|ty  harlB^  alae  ^^)Wd  to  Ju 
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Coiter  pb.  The  iPbopoiz  laninnce  Cmapaa^* 

««^H^— ^—^^  -       >     11  ■         11  ^1       ■'    III  »^— ^— ^w^wyi^— — — — 1^— mi 


K  r  1 
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CofTKR  vt.  The  Psqcnix' IifBCAAveK  Compaky. 

Ttwt  oiiieHrar  ^mtinkiied  on  nMdi  m  Vovb  wt  Hispcl^  diKCtod  ft  to  liil^ 

.    MMle/9i»«f  fMMlfMMrir  IHl  ^  cCnI.,  «ad  the  tfelp*  Miherarrivia  ia 

the  Teatti  nw  inftjiilnd !»  0iiMy»  Mid  ^wy  laxkr  tm  pf>  ceat  i> 

The  ofigiail  meanuqp^wrer^pe,  ifte  %  fCBcsal  eeniributien  ea  ahip,  cwfo^ 
end  ftvi^t,  toerards  «  Iqfi  lu^euied  for  the  beneftt  of  elf  At  Hiis  timet 
such  average  i8  always  called  genen4»  It  ■  ■nud  te  add  to  the  tenxM^ 
gtmnd,  partia!,  orpartieuht,  to  desigiiate  fhe  aTerage  Intendedk 

Whum  itmmiiimilkxmm  a  poBiy  ia  mwiwaitaim  \»i<l  tfce,^wMftf  jNrth 
cf  it,  ttie  JjiieBirill  hedewfte^  i4  tii>a  ee  <hifl  i—Htmi  eAfcapertiei^ 


«. 


XHIS  was  a  x^am^ipKedj  icUdi  nttlaii  tkat  Ik  ltOi,a»mb» 
for  isi«raaca  oSgooAM  baaad  lk«  i^  I^N^^P^t  •&  Mi  'fttini 
Vev-¥Drli  Co  AatsUiiMA,  ma  givaa  bf  iha  pl«iiaffH  afeoifc 
temaMN^^I^iai  «iirbkh  k  walataiadlhoiaaaKjfara  ra  ^ 

On  H»^«A  otf  Hai— i»ar  ItOg,  a  paiidy  i»ta  at^bwibad  hf' 
tte  iafiBteii  ott  foa4a aft  tawi  Hie aaia# fiitp,  at  atti  Itoaa, 
Nev«Yatk  ta  Afluleidai^  i^  tva  pA  9int.  ;«iihich  ^suraace 
was  declared  to  ba  ina4a  ofi>ona  hundred  aad  tweatf-ftTe  baAaa 
of  r^mm^mA  y^fmy^moL  boada  oC  attgw, iPiludd  ai^  I3>130  del- 
WHi aai Irarnptoi  ftw  frpn  aiN>A«»  niidariaa  iiarawt,, %tA 
vl*#bv  wmoitoMwtio  quesOafc* 

Thai  Kke  IbiloMriDg  [printed]  lAlaha  tr»*dha  'coolatoad  %i 
tbe^plicf^^iy.  «MdaM>randa.    It  ia  agreed  that  «idt,  wbeat, 

r^aariiriaatfcatdvafatkWds  ia  tiak  •ania«tiiia,.ala 
bf  tki^  aaMfadaAna  tnm  m^mgi^  MlNa 
a/r«l  iroai  aiaataiBa  uadar  iiW  per 


f  * 

S%  ^  PEJTNSYLVANIA,     , 

^  QcMter  tv.  The  Phomix  Intimmee  Compsi^ 


The  vewel  sailed  from  iV^-Vork,  ajil  arrive^ in  tlie  Tes^d^ 
iirhcre<«lie  wm  tobjected  m  certain  extaK>tfttbairy  txpffmii*  9^*, 
damjBgea,  of  the  nature  ^general  avctag^e. 

The^iuestiAi  submitted  to  the  Coaxi  w»i|whtCher  tbe  deibad- 
ants  are  liable  and  chargeable  with  the  said  average  leaa»  bMBg' 
general)  bat  under  tfn.fer  cent.  If  ^  Court  ^uld  be  ci  ^fj^ 
aioo  that  the  defendanu  are  liiMs  far  the  aa^  g^eral  aTerage, 
judgmept  to  Iml  rendered  for  the  plamiifFi  tbe  adiosnt  to  be 
agreed  upoiwb^  the  parties.  |f  the  Hpinion  shonld  be  that  they 
are  not  so  tiablet  judgment  to  be  rendered  for  the  defi^dants. 

IngersoU)  for  tbe  plaintiff^  argued  that  the  written  claueei 
taken  in  eonnexitm  with,tb«  printed),  cleady  shows  that  ^lie  in* 
ientien  was  meaely  to  exempt  ihe  wad^^'iteriioai  panhniiar 
UTerage  tinder  t/nrnprn^mtttj  taatead  of  five  pej^  o^it)  as  in  tbe 
l^resent  form  of  the  poKcy  -,  ani  that  €be  words,  <<  unless  gene- 
iral/'  in  the  printed  form*  slioold  be  applied^  to  the  written 
claosei  which,  would  OHike  tie  ifltale  f»lsfli»     ^     » 

Rawle)  Ihr  the  defendant,  iiwiMed  timet  the  wrttAm  words  m 
the  poHeji^alwuys  ctptial  th^  pristed.  ^mm%m1m  hti  general 
aigftification)  mdans  a'oontribtuiiuwtto'«  g^nersi  lean;  ttd  un- 
kma  it  be  f  aaliied,  it  k  always  to  b»  talSMi  i»  thla  eeave.  B»t, 
taUtig  both  tofgethet)  the  meaning  is^  timt  the  dufandat  shouM 
not  be  Kable  ei|||»r^  g^eral  of  fputial  kasi  wdtr  ten  per 
oentk  *  *      .  I  . 

Mr.  IttgeraA  tvplied,  Ihat  the  written  patt  Mver^asntrQls 
*<lia  prlajted^  riiolasa  ^rtiei«  tliey  aru  kinaaai^iim  .  A  WMa|b  ja 
the  genes^d  term,  a]^d  eoinpreheoda  aa  ^iieil  partial  aa*  gettatai 
girtoge.    Ue«iie<ieaik»99.  121.     ,         ^ 

WJI^HiJfGTOM^\^»Hie9.  "^  .w<»4  atwiie  ^iginaiiy 
Wieant  a  eentirilMition^  kf  .tie  •Wfiat  af  tiie  si^gn  car|wr  naA 
iipeigfct,  towards  a  loss  auatainad  <far  tie  ffbner^  haniiiiiaf<ii, 
Bot ,*wiieQ  waderMwad  in  tMs  aenae^  is  at^  thli  day  afaaapa  -imB- 
ed  gimaN^,  to  dtiitingttiah  it  froaa  .fimrHcMtr  aiwragUr'wMM^ 
meiia  nothing  mare  than  a  partie)  leak  SmthatlKw 


APRIL  TERM,  lAor.  «a  . 

'  Oortar  99.  Hie  PbrtHiz  iMimaice  Compsirf. 

that  tikcrtdw  aTtra^e^flrtMii^Bd  to  exj^i^is  a  'Jiattiid  Iom,  tike 
wo#d  m$fruge  hmt  in  .the  comniQli  uAdentMdmg  of  oiBiner* 
xiel  AieD,  ao  far*  verieA  io  orifioel  meaaing  wIma  applwd^to 
origim^kMMraoGes,  as  to  Ivf^ort  aa  ItreU  a  geseral  cvnttibutioiii, 
aa'a^nntealar  taa*  — »>iiimwl(lrt  le  be  iam&  m  qitiier  «r 
tiioaa  waft  I  the  ad|iificta  gtiief^lff^artial^^iTfimrtieuhurj  are  ai- 

An  attentioii  to  tl^  true  meaning  ef  tM»  phraee,  wiBaasitt 

tis  iR'und^rsCftiliMng  the  ^mt  in  controte^sy.    The  printed 

clause  liberates  the  underwriters  from  particular  average  to 

any  a^VOiuit,  on.art^ies  oi  a  periaiyi^e.wture»  and  on  othor 

tttklea^iAene  the  loa»tei0«niii  tm  Iriidhan  filer  per  cent.  The 

vrkteii  ctaqse  dndiarg«i' Ihe  umiaawf  iter  frees  nX/ Msppnsibi- 

Jitjr  for  .T«i«e  loMes,  «h<*»  |H«A  «r  pMieulu',  UDdtr 

t|p  per  cent    These  clauifes  are  lacooailtcnt  with  each  other) 

and  one  or  tlie  other  must  give  way.    If  the  written  clause  va- 

lies  from  the  pnnlaii,  it  is  evidence  of  a  special  contract  made 

JB  thatpartictfar.  optyjdifiVMt  from  ^ha  iiaital  Gi«ito*i^  of  in- 

amaai^ea^  4Ad  it  npiei.  eaaw^erily  be  «ipaiAe«ad  aa  the  m%1 

agnMiaM^f  ito  partiM  Ifciii  wi\\$m  aai  >iwr>prtBtilii>wBt>tf 

can  hetwoaeiM  %y  My  Mr'ccmetructteti,  at  ought  td  he  dotte ; 

if  they  canJEfaft,  the  Ibmier  ihust  prevail.  Whether,  in  this  casi^ 

the  not  qualifying  the  general  expressms)  proceeded  from 

mistake  or  was  designed  is  quite  ujcartain.   The  imiured  may 

posaiWr  ^i#  ^mpic4Dd  tS^tihei  uau^l  yeiiU,  ^  utess  f^aeval/' 

would  be  aided,  and  the  undemniter  nayhMe  AkaA  A-aMUar 

prmaiua  in  cooaidendon  of  being  eieoiptM  freiw  geaeral  are- 

rage  l«aeM»  Mien^-ten  per  cant.    Tl(gfe  i^-iie  oertoia  igtfmsA 

to  n^'^pM^bnt  *o  ceai*rucllott  Urif  dUdualMa  IH»  the  ie«- 

pfmmmm  urtMs  th#  paw%i  knvt^  oatA.    The  «piilMr  df  the  ' 

GoMhihfetdbre  js^  nkm,  the  dwimifamii  are  not  IhiUe  Ibr  )k^  • 
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;  and  on  th^iptj^ 

uaDy  made,,  escept  of 

ht  what  hour  of  the  day 

qn.tlie  wime  ^y,  % 

of 
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yik  frmch  prMReer  tcjiooMr  Nrnprtftaft,  Ikb4  c^^M  into  Le- 
aiDii,  n  •ojt'pgrit  of  SftoMoa.  Tlie  ca{>tav«  Qxesm  <ooiButte4 
IfvMC  pMlg^  of  Hie  i^rg&t  f\m  iUHa  rMtaiipd  at  Leibpii  fe»r 
i»««»  Aqfiy  mA  m^^kfiit^miiiei,  t^  Wm^nm^  undent  chcrge 
rfaprig^iilMtw,  ¥ilitiycfirtJwr^ii>g>  w»  comttl^trf.  The 
cuptteft  BbeBeS  Cbef'iMiA «dl  cfifo^  ili<i«  inferior^Qiftittii^l  «t 
tbe  citf  of  6l.  t>ofnii|go ;  and  boch^were  noquitte^  on  the  7tli 
cf  Julf  •  TMs  dMteion  iNw  i(|>|>eajM'fi^QaN^  ^be  ciytore,  t» 
iiM»siifK^li0r  triboaaJy  me  tfc«  Mfme ^«ce|  wIiob  the  said  yemk  ' 
•fed  eai^  werejigab  ftQ^«dt«ed,  and  teetiiutioii  ii?«rded.  On 
iMmfe^of  Mf,  fMitmioif  ef  the  hiig  WM  onieiwd  lo  be  made 
to  tile  •cMpttM^  with  w%M  Tewiidwwd  of  her  ceip|o. 

On  tlM  iMi  ef  Joly  l«Oi^Nivtit«Mim  lite  ectiMlIf  made; 
bui^iflli^CMit^^bintldaiWhthef^leaorittij^  « 

as  to  the  boor  or  time  of  actual^  drtirering  ^ixaeoiiiot^  and  the* 
timet  ahiil  appear  «e  theai  n|al|rial9  the  Court  are  requested  to' 
fix  tke  hMv  or  the  tfae9.«e0ii^g  to^HmrepmiM  of  the  cie- 
dit  and  Might  of  the  evMipee.  The-  ujmAfthmd  m  mrff/f^ 
madh^eiitie  aaiBe%y,«>  aiimdii  tile  loaa end  damage  hom 
piUnge/ttOh ;  aKd  cm  tte  f9th*«6f  Jtidy,  he  preeeeded  to  bia  ori* 
giiUlljP  .iWhaded  voyage  to  St.  lage  df  C«ba ;  where  He  arrived  * 
on  the  dih  ef  August,  aad^wheie  the  eemafnder  of  .the  cargo 
IMS  «hM,  aid  a  paMof  the^roeeeda  hy^enled  hi  a  retarn  oarf^ 
HMch  was  imrliji^  il»  Roia,  attder  tbe  oemaiefid  of  the  mate^ 
to  New- Yoi^^^d  the  rest  oif  the  proceeds  were  iiureilait  la 
harh,  and  bapttght  iieme  hi  the  Jane  hjr  ilie  capttfiii*  • 

T1^  fMM  eargo' aHnHred  at  New-Toi%y  to  tlw  Uth  ef  Oc-^ 
tdber  IMT;  «Md  «ii  «be  fiHawiiig  dajr,  the  pl^intW  wrote  lo 
hk  agaft  lii9«M%hta,  iqlbrfldiis  hifii  tiieMofi:  aUd  fQraethig 
hto  to  ^e  IheihItMniatim  to^lite  loaiirera)  wi^biiaa  acMM^ 
llglf  tele;  but  the  iMnmn'refeaed  t6  h«Pe  aof  ^^ted5 
$Mk  tto  preparty,  or  %e  fftee  aoi}  HameiM^  as  t#.€ba  die* 
4t^   The  plffntlt 'diea  sold  Hie  eaid  prepevtf,  fin- 
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^fBcunni  of  Ai  iMiprvfttfi%  hut  itl^mi  thfwrdMMfttf 
•»me  bark,  iitu:)i  fvi  iWiiini  asAiH-  ,  ^  *j> 

I«UlIi8«ice  of  the  captiine  Mr»^  c^fl^r^  ftt  liiM-Y«Ni.4pi 
tbe  plaiMifVon  tj^  I7M  V«^«^  1«^*    U^  wroU  oB^Mr  !•«* 

c«rgo  to  Uie  iosureei ;  wlacbkinsr  ^m  MCdiv^d  fli^MHift«Mp»Wl»i 
}af  tkm  ngpftt, oo  \h« iMMii^r <>^'^  i^i*' «iid aBatNinidQaQMfifr 
.vasraAfi&uUieiiiiiiiacs^m  Uie  ^^^raioKifll  <A^  1^0  j  crf'w)^^ 
AandMPMMii  fth#  tiy^.ttSNKt  inC^qM  tlxe  friMHtifP  Vy  a  lecetak 
vhkh  WM  fiafwawkd  to  N^ir-York,lif  the  m^U  o(.tlM»iiiA  i«i# 
tfJuli^^  yfhU$k  WAS  cioseti  m  PliilaMphia  at  twel^e^  ci/ctock  of 
the  saiiwB  day,  .      ^    j-  \.  * 

Xlie  question  4gf  the  opipiw  «l  tto  Court  k^  iikgyi«r  tiir 
.ftaintiffisciititledtoracoverfera  toSalor  aparlpal  loss? 

,  TiifffioU  and  U^khiSQP  Jbr  plaitii^coptMiJaMrstf  that  if  a 
*4oss  hsppen  byoaplure»  ofwihith  the  plaiDfiffk  infafgifri,  andhc 
«fiers  to  absiMJon/oot  kB^iUac  ^^  ^^^  PVQf^^l'^  bas  faei»  a^ 

'  ted  and  restoced^  thoiiglr  the  fact  laa  ao^  before  the  oftr  made » 
t^e  ^bmnfaammu  m  ipufl  to  autJbowe  the  insured^Hgofer^ 

-  (Ota)  less*.  Thelota  hsipfroed  hMS  hf  cnwni» anfl da|im^0B> 
%QQii4 ;  IM,  upon  the  ev«i^M«i  ttMi  n|stit«|tno  wa^SMVqpm- 

^  ifete  tin  «iM»  e'£k>cW  in  ihjp  afiernoeiif  vh^rees  the  ahlMlf0ii>«iit 
smst  hATe  hee»  faefore.iweWe  o*cloek.  As  to.the  drrHjaitfhnt 
^jheie  are  bo  fra<aioi>s^f  a  day,  it  dots  jK>t  apply .  whire  0mii^ 
ef  thttOf  as  to  twp  fiucta,  hryoae  importiMt.  I  hi-  Kc^y*  ^i^ 
3l4»«ltU68fr     SBmpt,  1433.  ^^ 

.  Rawle  and  0«liasi  far  4dh&dants,  deflle^  iMh  pwpoaiUMw 
They  ched  l  £sp«  Sep.  3sr,  to  show^  thai  ev^i  •l|^r.%Aa|iciire, 
ogiid«B«tio6».aM  sale*  md  tie  ves^l  puni|k%Qfi  jf^f^  ^^'^ 
taiD-^ir  bis  owoei%  thai  the  insured  could  ^pt  itwffi^lpii.thn 
eapMSn  beiay  ^ku  afSACof  th#«*iieia  ia  the  ^i^%haa».  Thiip 
called  up<Mi  the  ex|iressioMi  of  the  Supmsme  Court,  m  AIba^ 
tapdev  vs«  The  iannanae  Compaay.itf  Bfcnwajijlpiuia^  and  ng^ 
Ike  Sttpveme  Court  of  Pennsylvaaia,  te  OftMh  aodfrMH^^  «nI 
oi  Lord  MaasMdy  la  HambTip  v».  Me^dea  i  to  ;pmre  that  the 
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%et  ^  Ito  iQift  tfminuing  la  tike  lim^  of  tli^  itbtadimment,  atiA 
not  tte  ftlfermfttfoni^  f  xeB  t&6  rifbt  of  the  Immxred  to  abandofi. 
Aho  th#  0$fKi  of  flulleTTfM  Ptyioo,  1  Caifie*i  Nevr-York.  Hep. 
M|  ki  #ldGlt  the  cttie  has  been  directly  decided.    I'tiey  a!«b  • 
<steedfMP)75i  161. 

P^jiaHIJ\roirO/ry  Jusmd.    The  <|«estion  is,  whether  it  n 
fight  to  abandon  ofkc€  exist,  the  subsetiii^M  relent  e^  safety  • 
•f  the  property  Mbre  (he  abahdonmen^^  but  the'&ct  unknoti^ 
11^  the  hmired)  will  dd'eal  tiat  right,  hm  nfrer  b^en  din^ctly 
AteMed,  fkgH  we  know  d(  btit  In  the  diMS  of  Hdl«t  ^lid  Paytoti. 
•  Thm  reasoning  of  thcv  case  woml^  aeem  to  show,  that  \hh 
sfite  of  the  loss  lit  the  tfflse  irf  tbA^-abandcmment,  ought  to  d«^ 
cide  the  right  of  the  insured' to,  make  the  loss  a  total  one,  and 
tbos  to  thfowthe  piopef^r  upon  the  un^erwriferr;  and  to  de- 
mand ft«>iii  ffttm  the  sum  Insared^  The  foundation  of  the  fight  * 
IS  the  leas  of  die  property,  rtdX\f  rsft  technically;  and  th6  trans<* 
toef  wlMlttiay  be  sat^d  to  tte  undefwriMr,  Is  prtdtbated  upotl 
the  reslk^  ^  the  foss.  But  If  tlie  property'be  }n  safety,  how  call 
file «Mer^mtii^lMtorl!K terms <lf  Mis cottHiof,  be  eafl^  npon 
fbr  ta  uideMlityt  %)iich  wa^  only  profnist;d  in  case  of  loss,  and 
when  nolnjtfry,  el*  tfach  tsh  mer^  pSirlM,  has  1>teft  snstaiii* 
ed  l"  The  uilbnnation  recd^e^l  by  the  insurdi  tnay  have  been 
coftiBis^whM  it  wdl  glvan,  bat  k  cannot  mike  the  Ihct  other- 
wise Ihte  it  verity  ts^  et  the  tittia  wten  the  cUdtn  h  made  for  s 


AMieufb  fhWft  is- no  case,  bettfae  eHe  Mbre  AontiorieA, 
pfef^nif  te  fRHnt,  y6t  tber#  lire  same' which  seem  to  throw 
eendiiaiajte.  liglht  wpoo  Ott  siAjevt;  so|  we  think,  enough 
■i&yhe  ged^red  #Dm  what  was  Said  by  Lord  MansMd,  in 
IIMiiltott  w«.  ^Sefidbz,  f6  !iHow  his  opinion  respecting  It.  In 
Hbat  case,  the  Tessel,  whidi  had  been  captured  ahd  Yecaptur^t), 
wa0b  biMght  into  PonsffHM|i{%  before  the  offer  to  abandon.  )t  ^ 
Is  not  SMe^'  that  at  ihe  time  of  the  offer  ihe  a^'rfrai  of  the 
tt"9i«l-w«wluM»Wfi  l«»l!h<riiistn«d,  thengh  the  fact  h  strmrgly  td 
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^  inftared.    But  il  w  cIkmut,  ttuii.ii  »ttfeh^«>  *i»  i«  k^< 
iK>t  ^tter  iniD  tjb«^r«»t(Hui)g  of  t^  J^^ge^  ''^  ^.***"  ^  **^* 
down  the  ^ncipM  of  the  lMr>  ^jaes  «x(>i0isioiii^  a»d  iU**- 
tratioBfti  whtdi  Be«m  suonfly  to  ttdude  ibst  eiflMPMiaiioe 
ffom  the  consii»ratiflA  whkh  %e  took  «(  th«  sa^eoa    'Qlft ; 
Loi!driM|>«lMetve9,  thAt  tWiMrtciii  #Mth  H  bttpfhl  fior  M  ixii- 
dmnitf,  must  be  founlfileii  tli«;ifattfe«  of  ihedaiftntfiMtloft)  m 
U  rtmll^lM  ^i  'V  4iK(  ^  the  4clftM  bro«i^oi^«l  iSBOst,  at  ^is 
|tee  of  the  oApr  te  abifi<loii.    He  con^jMers  k  ek^Mfd  to  rpc^ 
ver  as  for  a  lotil  lo8%  wh«n  /A«  jflKCf  rvfn/  proves  thet  tlvap 
was  DO  low  St  slC  or  oolBr  ^  ps«tisl.one.    i}e  sew^ntw  ^-tMK 
time  of  bciiqping  the  sctioBi  «|  that  at  whkfa  the  r^blShof  ^lie 
parties  are  to  be  decj^M;  mxni  tlieii M^%^ it  doiwiif  thas  if  tte 
ceute  o/  action  does  not  subsist  «i  the  i^imeyits  having  eE^isted 
at  as^  pveTi^us  tii^  yM  not  avail.    In  us  part  of  thiB  opinion 
«  does  he  agpcpr  to  consider  the  right  of  die  ihsuM^  to  go  for  a 
total  loss,  to  depend  apon  thecireumstance  of  infoma^ien  he 
had  received  of  the  fiiiratton  of  iiie  propertf  at  the  IMoof  tho 
offer  taobawlai^ot  «t  that  of  thi  aetion  brought;  and-die  casoa 
fwhigh  jie  cites  aftpMfoS*^^^  ^asA  WNnWPHft»^<»e  ito^riae 
%e  is  endeavoueiig  to  eeubUsh*  iUrd  str^pf  gjiiiud.  far  bo> 
^  lieving  Unit  he  altefnthlBr  seiie^  uipeii  th#  loss  €*imimuii^  f 
the  time  ^^aAfi«[o»i|irft^,afMlhrin|^  tile  aetM%»  (^OMl  so  he 
also  expresses  HifMieif  in  ^mther  jpan  of^ibe  lanie  casoi).4uid 
not  upon  th*  inlbM^2||uii^to  the  iivHiifd  of  Up.  saieqr  of -tM 
property.    For  certainlf  it  "cannot  he  comended)  thai  in  ynaeF^ 
to  a  pka  hf  the  ^poaat,  in  an  action  of  MMist^,  tJmt  he  Iu2  upair- 
ed  before  the  .action  iMoug|»t;  or  jto  «lvit  of  thf  |tf%:lpoI  lo^ 
action  of  the  suretf  for  an  indetas^ty>  that  he  had /paid  4he 
debt;  the  plabtiff  could  reply,  that  at  tho  tinto  of^hrkigint 
the  action^  he  had  not  aotice#»f  *tW  l^t  set^o^t  in  jihe  ^^m^ 
And  I  think  it  is  impoaeil^  to  prodnce  a  £ase  upon  ao|L  <>Uiit 
-  subjocib  where  tke  rijghts  of  the^pffites  could  he  Ju^to  4^ 
pendupon  any  thmg^  but  the  real  fatu^at  the  tiiiis  vlMn^^hcsH 
risJ«»  «»raed;  .\y hy  sWld 
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«f  flmiirtfK!«  f  That'  park  Iws  tedttce#  thetAme  conclusioii 
irlikh  tftfc  Court  4oe8  fil>m>tVie  expl^t^ioMof  LbrS  Mtoiafieid) 
in  this  itfid  other  cases,  is  T<rf  «b«Hous.^  HeNsys;  th«t  "the 
liit  laost  Gfliitiaue  tutal  kl  the  tin^e  when  Ite  offer  to  abuhdoA 
k  madeii  or  the  «Bfek>n  hroufht."  Pai%^445.  The  case  of 
■Mtet  v«.  Fsftdn,  in  fbe-higlNBseOlHirt  of  Judfctiuft  lb  the 
ftate  of  Mew'York,  which  ap^oMto  to  h«re  b^n  Tery  fbUjr  ar« 
pi&A  and  considered  by  the  Coeiity  is  in  pdint..  Tlie  eacpres- 
fk>ns  used  by  the  Sof^i^nfle  €omt  e^the  •Unllied'  States,  and* 
Ifte  Supreme  Goart  of  tHhr  state,  ia  ^e  cases  cited)  are  very 
4m>ng,  thuvglf  like  those  of  LeirA  Mansfield,  in  Hatnilton  va, 
llendeX)  they  are  ohUtf^diHa.  U[>en  the  l^hele,  then,  relying 
ifKyh  Chese  authorities,  and  Ibe  redseos  which  stl^port  them ; 
and  ccMsaidering  that  tMy  stated  dhoppened  by  any  case  what* 
ever;  welbel  onrsaiwea  warranted  in  decidiag  this  point  in  fa- 
vour ef*  the  defendanti. 

The  next  question  is,  wiuither  at  the  time  when  the  offer 
to  abaoddfi  was  made,  the  vessel  was,  in  paint  oC  Ihet,  in  pos- 
session ef  the  insured  ?  I  saf ,  ta  hU  fiQ^ataiiwt^  teaanse  these 
are  the  iai«|s  wWMl  Om-  cfN«isdi»  in  algume^  appearetl  to 
considir  as  paayar.  But  we  wish  it  lo  be^^iaidereid,  that  thia 
Court  does  net  me^  to  decide  that  actual  posscasion  wna  not  ne- 
cessnrjinfter the  decree  andwManCof  r<;|Skutieiideliveiiadtothn 
officer*  It  may,  perhaps,  become  a  qdesthiiiyierhetherif  the  pre* 
perty  be  in  safetf  >  by  the  acquktai  and  nwant  to  execute  it, 
this  circumsunee  may  net  be  s^iAcftent  to  defei^  the  right  of 
abanjlonmept.  In  the  caaea  of  capture  and  recapture^  lie  poa^ 
aeasion  of  (he  property  remains  wiahahe  reeapaers  till  salvage 
is  paid ;  'and  in  the  case  oi  Hamilton  9«.  MeBjleB,  the  pdssear 
aion  of  the  recaptors  conthaned  after  tl!e  effbr  to  abandon. 

As  to  (fee  fik^t,  we  think  H,  ver/  imnmtertal,  whether  the 
possession'was  delirered  before  or  after  the  examination  made 
ef  the  saate  of  the  cargo.  In*  it  is  6bvioua  te  tfiy  person  who 
tooks  at  the  ^rece*  vcrdaif  that  it  must  have  tidun  mor^  than 
danMa  ih^  timm  to^wsitf  this  warrant,  than  vai  consttraed  in 
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«ht»imng  a  kn#l«4s«  o(  ili»  fafts  wWMi  it  r«eoi4»^  cow 
qmnUjr^if  H  tMg«a  at  ni&a  ia  tto  w>nung»a»d  tbe  pT^49  utt- 
kgd  waa  a9i<pl«di|d  i|t  <ine  Ui  thAAjfeOTHK>n»  t^  facta  9f  arhteb  it 
^  a  huMDrjr,  must  h»v#  takes  place  |M  liaen  (xn^pleted  loin 

But  i«e  da  Sot  maaH  to  daci4e  aq  impoitant  a  ^int,  mfm 
evKleDca  which  buiy  1^  lumdad  'm  conjectufa*  For  we  liesi* 
late  not  10  ieriava,  l^t  if  Jor  «aot  oT  daar  miiQ  the  act  of 
.abandMMiieBt  aad  raatkotei  must  t^  aaiMiderad  as  ^atexnpo- 
raneousi  the  daciaion  oiigbt  to  |»e  ia  fcvcuir  of  tbe  defiKidanUb 
^r  two  reaaoh9*— ffrat  i  that  the  tnclinavion  of  Jju4gea4s  not  to 
extend  the  right  ^  abaBdonoMOt,  fi»r  the  purpose  of  coQHrerfAm 
a  partial  ioto.a  IMal  ioaa^  bajroad  th«  point  to  which  fotm/^K 
deciaioaa  have  gppe,  becanaa  mioh  a  Mght  ifrnqt  warraiM^d  by 
the  contraat  af  tba  paiibas  and  aecondly^JiacaMae  tbe  in&ured 
ought  not  oal^  to  piwe  tba  lo8s>  but  the  gnuinnaiuMi  of  it  to 
the  time  of  abandofimaDt  $  and  if  tbe  evidence  is  not  aufficient 
for  these  purpo^Si^.  he  m^itft  Mh  Upon  the  wholc,^we  are  of 
opinion  that  4he  piiunUff  is  only.entitled  to  recover  tor  a  partial 
U)ss.  *        .  ...... 
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foAimnce. — ^The  ^eeael  insured  wn  Mptured  1^  the  Britiil^  on  fke  alle^^c^ 
ground  tliat  a  war  had  been  decbred,  ortoOB  jvould  be^  betvoen  England  . 
and  the  Urat«i  Stat^  The  cifFW^  waa  taken  oat  by  the  capton,  and  the 
captaiB„nate»  aid  a  Iw^r*  left  on  boaidt  the  vcamI  being  mdered  to  Ha- 
Kfii3E.  TIm  rtptriBf  aiq^hcnding  the  loss  of  aU  he  had  on  boaid,  and 
tbailie  iroold  ha  imprisoned*  maio  an  attempt  to  resetie  the  ipessel^with 
•the  ainiarBncfi  df  the  muto  and  bogr,  which  ftaM ;  and  the  I^pmulus  was 
hbcQed  and  condemned  at  UafiiuE  aa  law&il  priae.  A  regftdar  abandon* 
ment  was  niade,  and  the  losa  wia  stated  to  hare  been  by  e^Hure  and 
bamAry.  '      ' 

M'bere  a  regular  abaadomneot  ia  made,  tlia  propeHff  vests  in  the  insurer 
by  relaiion  to  the  time  of  captive,  bttt  4m  captain  coattnues  Ihe  agent  of 
the  iiMtmd.  until  ahgndonmeat  His  aets,  subsequent  to  captwe,  mv^ 
operate  t»  6ie  advantage^  aa  well  aa  to  the  disadvonti^  of  the  insiver  f 
.and  ihm  inaured  is  protected  in  the  cbaiie  in  the  poBcy,  whiA  hods  the 
master  to  act  after  captus^  only  vj^en^it  appeal^  thait  he  ^f^  for  the 

best  forall«6noenKd.    the  uidmvM  aets  «f  the  maater  ire  never  to  be 

sanctfoned.    The  attempt  to  lescue  tli^  RomuhM  was  unhwini,  imd  Iv. 

lushed  good  ground  of  oonckmnation. 
The  nrtoie  of  htfuiry,  and  the  principles  of  law  refaitiftg  to  'it    ft  is  not 

esaentJaltoconMute  banaO^  that  H  riioiAl'bc  to  the  mtereat  of  thfe 


If  the  act  of  the  master  were  intended  to  heaeftt  the  owner»  al^ough  mia« 
.takeo»  ]l  cainqt  he  Iwalryj  bemuse  it  was  not  fc|M«leiit,  or  criaiinBl. 

Ada  of  t|^  master  may  be  ittagid,  and  yet  i|ot  being  criminal  or  fir«odulent» 
they  win  not  he  barratrevs. 

If  a  Rufllcient  caiife  fcr  abandonment  is  stated  by  the  assured  to  the  und^r- 
writer%  whett  he  ofTers  to  abandon,  he  need  not  eomnmnicate^her  or- 
ad^onal  causes,  althengh  they  were  kndwfl  to  hiKf  tf  the  xMderwtiieM 
nfit§€  Ibewnpl  Me'niawdbwiwiwfc. 

DtposteioBa  stated  in  the  K«mdef  tbe^xoeeedinga  of  the  Court  at  HUU^x, 
were  allowed  to  be  read  to  aloio  Me  groand  ^  oenaainraTieir. 

Mpif  sMWigk  >t  maf  be  SMoh  eyid^noe  of  j^nptrfy  ?    . 
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•  JThIS  action  W8t  kracifpht  op  two  policies  of  insurance,  dated 
Jdarch  and  May  1806,  ob  the  ship  RomuluSf  and  oo  her 
freight,  both  valued  :  ^he  former  at  and  from  New-¥ork  to 
HaVanAa,  and  bask  a|^s  to  New«Y^ork.  (a)  Qo  her  return 
'a)ie  was  captured  by  a  British  privateer,  the  captain  of  which 
assigned,  as  the  cause  of  the  capture,  that  war  was  either  de- 
'clared,  or  would  soon  take  place,  between  Great  Britain  and 
the  United  States.  AH  the  hands  were  taken  out  of  the  Ro- 
mulus,  but  the  captaim  the  mat^  and  a  boy;  who^  under  a 
pme-maater  and  hands,  were  seat  to  Halifax. 
.  On  the  passage  to  HaMfaz,  th«t:aptaki  of  the  Roitivlttaf  wheae 
.aR  was  on  board,  as  he  stated,  and  apprehending  its  toss  and 
ik\%  imprisonment,  and  the  injury  which  a  loss  of  the  property 
would  produce  to  his  owners;  concerted,  with  the  mate  and  the 
boy,  a  plan  to  retake  the  vessel.  The  atiempt  was  m%de,  and 
after  a  warm  contest  was  given  up.  The  v^^ssel  and  ctrgo  were 
carried  ia,  libeltod  aa  enemy's  property,  and  condem'tied  «s  good 

*"  and  lawM  prize.  The  plaindff,  as  soon  as  he  heard  of  the 
capture,  wRtde  a  regular  abandtmmentj  which  was  refused  by 
the  underwriters.' 

^he  defendants  oflfered  to  read  depositions  n*om't||e  record 
«f  the'tr^l  at  Ualifix,  to  prove  that  the  attempt  to  resQue  the 
veasd  was  the  ground  on  which  the  viessel  WM  condemned. 
This  was  objected  tO)  but  admitted  by  the  Court,  to  show  wl^t 
was  the  ground  of  c^ndemnatioli,  * 

In  the  opening  of  the  cause,  it  was  mftde  a  questmi,  whether 
the  register  of  the  vessel  Was  firima^ade  evidence  of  ttie  cSti- 
zeuship  of  Che  piauntiflT,  to  prove  the  warranty  of  American 
piopeilir,  but  not  of  citizenship.  The  cases  cited  wei*e,  ^  Dall. 
4dK     4  Idem,  34S.    Coolra*  1  D^.  Ul. 

Sergeant  and  Ingersoll  argued,  that  tb«  plaintiff  was  eatitled 

,%D  recwvcr  ee  one  of  two  groondfr— aapivse,  or  barratry;  Aa  lo 


{»)  The  vessel  wsfrsntedMiMiAjto  be  pesf^Aki 
n^ty  as  to  the  fq^lght 
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the  fifftt,  tl^e  light  of  tacoy^ry  m  c^taki,  qriciw  t|^«tieiiipt  to 
lesciie  1VE98  a  fiMfekare.of  jifiiuwlity.    Ttie  Jibel  «d  coi|devi- 
oatioo  aJiow  llnjit  tbe  Court  prvoeafled  6»  th^  gvovndof  (eaeirfy 's 
^perty  dnly.    The  aiteoffA  to  aeacue  fras  pr«»dticed  hy  the 
ilim«|>reaeMEaUon  of  the  capture  and  therefore  could  akH  be 
vade  tie. grouj9ii of  coadepanMion.  t  "^he  attempt  to  roaciie 
waa  a  copsequeoce  of  the  eaprtaiey  irhich  cooalitiiled  i  loss;  •: 
and  if  the  defendaQt  was  ansveraW^  fcir  the  cvptnxer  h»  »  ^n-* 
anrerable  fer  all  the  censequencea-jof  it.   After  the  capture,  the 
captain  is  eqfui^  tbe  a^eot  of  the  lossrer  and  the  hiMired)  and 
the  abandofefneBt  makes  htet  by  reUtioa^  the  sole  agent  of  the 
bnmifs    Capture  is,  hj  ah8ttidoniiie»t»  m94»  a  tqtal  loss;  as  . 
much  so  as  if  the  loaa  had  heen  really  total  i  and  after  a  totfih 
loss,  Use  captidn  ceaaea  to  he  the  af^l  jd  the  ovner^     1  T. 
Rep.  613.  ,  -     * '  «  . 

But,  secoQiilf .;  if  th^  Captain,  afte'&^he  ea^irre,  apntiniied 
the  i^«nt  of  the  iftsure^,  his  atteaspt  to  rescue  waa  an  act  of 
Harratry.  It  was  a  criminal  act^  contrary  to  his  dntys  coo- 
trary  %» the  bw  of  nations ;  .done»  in  part  ai  least»  Sat  hia  own 
advantaipi^^.afid  theititre  ooraAa  fii%*withm  the  daifiition  of 
barratiy.  _6  T.  Rep.  37ti.  ,  Park,  9 1.  CoiRp.  14«l  Park,  9Q. 
3  T,  Rep.  %n.    Pa*k,  94.  3U.  , 

Coiylf  and  SavWlf?  for  .defenf^miU.  Firat;  the  attempt  t% 
rescue  innat  bvconaideadd  as  the  grannd  -of  coodeMMitiviH  be« 
caivi».i];^aa  aauftcieiit'one^  aad  no  other  appeals  to  hare  ex- 
isted* That  to  tftatat  a  seafch,  or  to  atteofn^artescue^  is  grouiid 
of  coid^mnationy  is  prore^  by  Vattel,  and  a  muaber  of  other 
booki  which  might  be  cited.  The  captain,  after  the  capture,. 
ooncifafd  tb^  a^ent  of  Jjte .iaaiiiied.  Park,  istt.  4  Didi.  294; 
It  is  BQ  proof,  that  the  attempt  to  reaoto  waa^^not  the  ground 
of  cond4PMlion4  thaftth*  Hbel, states  the  ressd  as  enemy's 
property;  and  that^she  ia  condemned  generally  as  gpod  prica^  * 
TJ^se  are  tibe  constant  formr;  l^cauae,  9  there  be  a  hif  ach  of 
■mitfltyt  the  ppoptrty  ia  stwi^  toeaidered  as  enietny's  pi%K 
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Seeond ;  ^  coMlstvte  barratfy  k  mut  appear  thai  Ike  cap- 
tnn  aoted  ftmdiilfatly  or  ciimtoitlji,  irilh  a  ▼itw  to  hM  own 
boteil ;  a»d  m  att  the  caftes,  tiMra  wem  iKts  whi^h  jEMved  thtt 
the  BiDftife  waa  fiwuMmt  or  enmimd.  What  was  ftaid  iai  the 
case  ef  Meas  vt.  Bryenfty  6  T.  Hep.  37t,  is  very  nmeh  ^ndft- 
ed  aad  explalaed  by  Che  deciaMtela  of  the  iMdtte  JMg^  in  Y  T. 
R^.  50S.    Cases  eked  aa  tehetfttry.  Park,  91.    3  BaB.  I$f . 

In  this  ease  k  appears*  abe,  Mutt  the  captahi  atted  under  t 
soisrepreseiitatM.  He  tuppoaed  than  was  war  betni^ecn  GrsK 
Britain  aod  the  Unked  tauea,  and  that  the  act  he  atttjoiptod 
was  lawfnly  and  weakl  redoend  to  the  adrafllage  of  his  owners 
9sod  hiniad£  Tbeie  eonld  of  come  beneHlier  fraud  nor-etime 
•in  the  aiteapt* 

Mr.  Mswie  laskdo a  Mw  pmit  for  the  defindaat:  thaTUie  in- 
sured, beiore'fae  abandoned,  had  vecdved  a  letter  from  his  cap- 
tun,  mentioidBf  the  ^0^t^j  wd  the  nnaaeccisAil  attempt  he 
had  made  to  feacoe  the  Tesselyand  stating  tliat  they  were  ^|treat- 
enoi  to  he  lihelM  and  condnpned  for  that  cause.  Tltis  hcmg 
known  to-thstinsurod,  k  was  hi?  duty  to  have  stated  this  to.  the 
underwrker  as  one  of  the  grottnda  of  abandonment.  1  John- 
sen's  New-¥Ork  Bop*  181.  .  . 

As  to  this  p^rim,  the  Courttobaerve^,  tfiat  if  a  legal  ground 
«f  abandoomeht  be  assigned,  ^t  fs  auttcient,  wbeie  file  aban- 
donmaDt  is  rafesed«  Had  it  been  aceeptei,  the  anff^rwriter 
would  have  been  faHy  apprized  of  tiie  -attcmf^  to  ttsewo,  as 
the  letter  of  abanaionmeiit  mentions  that  the  insured  Is  ready  to 
famish  the  pvoaft.  '  * 


WABHI/rG  rOA;  Ju$ti€e^  deiifwred  tlk^  charge/  tte  fcat 
question  is,  wlwth^  d»e  plaintiff  k  entitled  to  recover  upon 
the'' count  which  states  the  loss  (o  hafe  proceeded  from  cap* 
tore?  Tlie  defendant  admits  the  faxx^  bat  answers  that  the 
piaiBtilFhas  forMtedJiis  warrant)^  of  neutrality,  by  the  miscon- 
duet  of  his  captahi ;  who,  Sy  an  attempt  to  rescue  the  »eaai^, 
aflbrdec)  a  4awful  gnnoid  for  lier  ccndavmatio^    Xo  this  de- 
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Ibacft  the  plaintiff  rapilnn,  tbiit  tke  aUegtfd  miscMduct  of  the 
eapuia.feQok  ^lace  after  lie  vaa  captnsM,  atid^tatliikewlicB. 
be  iff»  m  mvL^h  a  stfvaiit  or  i^wm  of  tfe  in8ttreff8,'ar of  tlie 
IttMit'cdj  ^onaeqaentlyf  iuaadls  oaiildoot  pr^ndice  the  lalteo 
as  be^een  llieae  parties.  It  is  orcii  ai^e4  bjr  th«  plaiBtlff*» 
counaoH  that  tlie  offer  to  abandon  <;tiaBge4  tbo  aonditioa  of  tlm 
pHTtiosy  froit^  tbo  tame  of  the  captiver  hj  ndatioa^  so  that  - 
bf  that  ovo&ty  the  eaptato  beouM  fiKHoTtbat  timo  tbo  agaot  of. 
the  inauronk 

It  ia  truo^  that  wboro  a  rsgoior  ^banjiqwaa^t  ia.  made,  tbo 
pKopertjr  reata  i»  tho  laaure»f  by  relatioo  %o  the  time  of  cap- 
t«PO  ;•  but  the  c^tain  contiouao  to  be  tlie  4ipBt  of  the  insured, 
aotU  ^iie  abaDdonmoot  ia  made.  Hia  fcta^  aotee^^eot  to  tho 
capture,  may  operate  aa^irA  to  the  advantage  as  to  the  diaad-* 
raatago  of  tbeinaored;  it  is  his  duty  to  do  trrery  thing  in  hi» 
power  lor  tbo  pieoanrati««D  of  the  pr^pertfi  committed  to  his 
Gatm^  and  the  claaae  iothe  po]ioy«  which  peamitt^  him  to  act 
Ibr  the  beat,  to  this  end,  without  pn!|odice  to  the  bwnrance, 
iHnda  tho  underwriter  to  sulnnit  to  tb4|-  consequence^  of  those 
acts,  if  performed  br  the  .benefit  of  all  ooacenwd.  But  thft 
introdnelion  of  this  dai^ie  psorea,  that  after  a  misfertuno  hen 
bappesMd,  tba^cnptsitn  continues  to  be  the  agobt  of  the  insattd^ 
who  might  by  Ma  oondnct  pr^i^ee  'the  claim^  of  bia  principaji 
for  ifldimnityviC  tsa  aclS[  far  the  eommon  bnnefit  of  all  con« 
cptned,  ffrera  not  ^suctioned  by  the  nndori^rium.  Xhia  clause^ 
r,  gmtkls  onif  mapecial  authority,  and  pi^tects  the  in- 
-onlyt  vbcn  ftool  tho  ia^a  it  appears  he  acted  fcr  tho 
lMPi|lhcnlX  ooncemod.  Bnt,  cap  it  be  said  tbnt  he  acto  within 
fbis  anifcoiity»  whfn  bo  doy  that  wliHdi^o  Ihw  of  nationa,  and 
bi^  difty  to  14a  ownexa,/Q»bid  ?  Thoao  who  empl^ed  him  are  , 
anawerable  \p  third  pemonn  for  such  conduct  because  they 
traated  him;  not  becnDse  sncb  a  pgwenraa  knp}iedly  giien  to. 
bias.  Bnt  the  inaurers  did  noi» -employ  him,  though  they  grant- 
ed bim  n  apocial  authority  to  act  in  a  partacutaf  etent,  and  in 
« ipnrticnhw  wi^i  and  it  neTor  can  be  said»  that  from  this  au« 
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Ikoritf  a  pbvpcr  !•  do  an  unlawfel  act  is  uttplML  If  iheMt 
kit  ooi  ualawfiit,  tbe  yaalion  alwajs  Ja,  4M  he  oot  Ieht  t^  best 
fcv  all  eonoMved  ?  Tiiia  ia  en  Inqoky  preper  fojr  the  eoaafler* 
•tion  of  the  jury^  o^o^  the  evidenee  acbmiUad  to  tbep.  Aai 
if  the  act  be  u^vlnl)  then  ft  la  aBaathonsed  fay  the  loidee* 
writer.* 

l^at  the  i^teinpt  to  rewee  the  rcaael  waa  unlawful,  and  wi* 
Ibrded  a  gitmad  of  cenctoMiaaiioi>»  is  proved  by  tl^'opinions  ef 
the  best  iDfonned  juriats,  and  has  received  the  san^ien  of  the 
Cooimoo  Law  Cottfti^  Ib  a  Tuiety^of  iMttmcea.  The  doctAe 
was  indeed  admitted  by  the  pHdiHW^  couneel^  thottgh  aaidaot 
16  apply  in  this  case 4  as  the  c^iun  acead  ut^^r  misiaietaM- 
tion  given  hiaa  by  the  eaflora.  Thk  exenae,  however,  w|(l  1*^ 
do,  aa  between  the  iaaiifer  and  the  ifle«red ;  becmise  the Jattevt 
before  he  cMi  reooArer,  miiat  prove  that  he  haa.atrkttly  fapapli- 
ed  with  t}ie  terms  ef  hlawnrranty.  He  CMWOC  jqatify  a  brfeach 
of  it,  by  aHegiog  «si$coBduct  in  third  p^fcrsona.  Adroitting  the 
hiw  to  he  so,  the  plaintiff  then  iosista  that  the  net  which 
amonnled  to  4  breaeh  at  neatratityy  proceeded  front  the  barra* 
try  of  the  oaaaier  1  aigalnat  whieh  the  defmadanta  have  under- 
tehen  to  protect  him.    - 

It  is  eeitainly  atninge)  after  th^  repented  inatnacea  in  which 
the  Coufta  have  beeA  required  to  define  the  teen  barratry,  a 
qneation  ahouM  reesaln  ^  this  day  aa  to  Itie  Ime  impeVt  a£  it; 
and  yet  qnentiooa  of  dilficttlty  (mpi^ntl/ occ^  upon  thU  elnoie 
in  policies,  when  p&rtienkir  eaaea aee  takhedtoided  by  Hioiwwmg 
definitiona  o(  the  term.  The  pfcaeiit  case  hi  one  whieh-ndiaiin 
el  doubt,  and  haa  given  rise  to  mnny  ingenioua  nm^tttoaitf  ae 
th<^  bar.  Park  definee  hatvatvy,  (^ny  net  of  the  niiantef  a 
^rimtnal  or  fraudulent  nature,  or  whiq{i'^ia  grossly  ne|(tge))t, 
tendhig  to  his  own  benefit,  to  the  prejadlce  of  ^he  oaoiers, 
without  theh*  eoDsent.*'  The  act  muat  be  iVauduleiit,  and  to 
the  prcjifdice  ef  the  owners.  If  f^ntfduknt,  it  is  a  (A'imiaitl  fla* 
latien  of  the  duty  which  the  maater  owes  to  his  eR^>k>y4in.  it 
18  not  esaentM  to  conatitute  the  %i^  ef  barratrj^  thil  h  ehetici 
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be  to  the  interest  of  the  lUMtef ,  hut  if  it  be  so,  that  (act  is  evi- 
dence of  fraud :  so  is  gross  negligence.  If  the  question  turn 
merdj  on  the  fraud,  it  will  always  he  necesaagr  to  look  at  th^ 
notivesvnd  intentic^  which  inAueAced  the-act.  If  the  motive 
were  to  benefit  the  owner,  it  is  an  honest  oncy  though  it  majr 
he  a  mimaken  one^  and  therefore  the  act  cannot  be  called  bar* 
ratrofts.  Tlie  ease  of  a  wilful  deviation  for  the  benefit  of  tte 
owner,  is' an  ej^mgic  which  attests  the  truth  of  the  principle^ 
but  if  made  ibr  the  benefit  of  th^  master,  it  would  be  an  act  of 


The  caae  of  Moss  v#.  Brjtrom,  as  stated  in  Park,  and  the  prin^ 
dfjie  whiijUft  he  deduces  from  it,  seem  opposed  to  the  above 
doctrine.  But  by  referring  to  the  case  tts^f^  in  6  Term  Rep., 
aad  tathe  ezplana^ioos  which  the  Judges  in  Pkyn  v«.  The  Royal 
Ksohange  laifiranc^  Company,  7  y.  Rep.  505,  have  given  of 
their  meanii^  when  deciding  that  case ;  it  will  b^  found  not 
to  Qppoae»  but  to  support  the  ophuoo  we  have  delivered.  The 
Jnd^ges  declare,  that  what  was  said  in  Moss  v«.  Bryrom  was  in 
referent^  to  the  circumstances  of  the  cause,  which  consisted 
of  manf  acts  ef  the  captain  of  a  criiniiuil  nature;  and  Ashgrst 
adds  tliat  there  is  no  case  of  barratry,  merely  because  the  act 
was  against  the  interest  of Uhe  owners;  uiAess  done  with  a  , 
fraudtfrimt  or  crinamal  intent.  But  no  frau*dulent  intention  may 
appear,  and  yet  if  the  act  be  -of  a  cvimlnal*  nature  it  will  be 
bamnrous.'  Marshall,  it  is  true,  says,  that  no  &hft  amounts  to 
barratrf,  jmless  It  proceed  from  an  inten^on  to  defraud  the 
owner;  tat  be  is  not  warraMdd  in  Ms  position^  by  the  case  re- 
ferred to,  in  which  fraud  waa  n^atived  b^  the  jury.  All  the 
cases,  when  wcjl^  examined^  will  sbtfw  that  if  the  act  be  frand- 
ulent  or  criminal,  it  is  barmtr/»  But  it  does  not  follow,  that 
evety  illegal  act  is  a  crimfnml  one.  For  example ;  suppose  the 
captain  ignorantly  ooaamit  a  breach  of  blockade,  or  violito  ' 
i>rei§*B  ordhiance  with  which  heis'wnacqusuiited:  these 
waold  be  illegal,  but  not  criminal.  The  illegality  of  the 
act)  tho«g|i  ne  improper  or  fraudulent  motive  i4)pear,  may  be 
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firima  facie  evidence  of  fraud  or  of  crime ;  bHt  this  preBttinp* 
don  may  be  repelled  by  evidence.  If,  in  reality,  there  was  no 
fraudulent  or  criminal  intention ;  no  particular  view  to  tbe 
personal  benefit  of  the  master,  but  an  honest  though  mistaken 
motive  to  benefit  his  owners ;  the  Illegality  of  the  act  wiH  not 
make  it  barratrous.  Apply  these  principles  to  the  present  case. 
Tbe  captun  had  received  information  from  the  captor,  that 
there  was  or  would  be  war  betweeo  Great  Britain  and  the 
United  States ;  and  this  was  assigned  as  the  cause  for  the  s^* 
sure.  He  declares,  that  under  the  impression  of  this  fret,  and 
firom  a  fear  of  loss  of  personal  liberty,  as  well  as  of  his  own 
property  and  that  of  his  owners,  he  attempted  the  rescue.  But 
whether  he  was  reaMy  induced ^o  tMs  act  by  the  belief  that  he 
was  captured  by  an  enemy,  you  must  detenqine  upon  all  the 
evidence  in  the  cause.  If  he  was,  then  the  attempt  to  rescue 
was  not  a  criminid  act.  Nevertheless,  if  you  should  think  that 
he  ^cted  for  his  own  benefit,  it  was  fraudulent,  and  would 
equally  amount  to  barratry. 

Verdict  f^r  fiMntijy: 
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Goostractioti  of  the  Aet»of  the  ABten^Jlf  of  Pemi^WMiii,  passed  in  17T2, 
and  Apnl  4^  1798^  leUtive  to  jttdgiBent%  and  to  their  lien  on  real 
estate.  , 

The  trae  conatniction  of  those.lawi»  taken  together,  is,  Judgpnents  shall  he* 
enrolled  when  they  are  agned,  and  they  shall  not,  hy  relation,  aflect 
kma  Jtde  porchaaen  or  n)or^;agees;  and  as  to  anch  persona,  the  lien  of 
tifte  JodgmeBt  cre^tof  s^paM  ceaae»  wnlgan  reinfied  in  five  yean  by  wire 


X  mftmift  a  rule,,  obtained  by  the  executors  of  Brownjohn, 
mk4  other  oreditora  of  Charles  Hum, , upon tth«  marehaly.to* 
Ma^  into  Court  the  money  levied  upon  an  execution  of  Timo- 
Ihy-Hont  against  Charles  Huratf  t6  bo  digpoac4  of  among  the 
appficaiita  according  to  the  prixiirky  of  their  judg^enta 

TIm&  ^dgfpumt  of  Bfovnjobo  was  olnamed  in  the  state  Court 
of  VtmmfiwnitLj  ka  MI87,  iq»on  wbkh  an  executioa^ifiaued  in 
the  .same  yaar,  anil  snadfjr  snbaoqpieat  execfutiona.of  ireiMWani 
earfiamu  hsue^  dawn  to  July  1799,  on  which  part  of  th^  debt 
was  levied.  The  exoeotion  of  Tknolhy  Hurat  iosued  Vpon  a 
juiUgBiint,  rsfitatly  obtained  in  this  Court. 

Tie  daim  of  mrownjokn's  executors  to  the  mon^  brought 
fBio  Court  was  e|>poBed  by  Wilson,  who  obtained  a  iudgmcnt 
in  this  Conrt  against  Charier  Horst,  in  April  179K  Tbo 
^ovad  vpnii  wbich  k  nrefereoce  was  cla&med  for  Uiia  judg* ' 
niaol,  whioh  was  si^bseqiicSit  to  that  of  Brownjohn's,  was,  that 
the  hitter  had  lost  bis  lien  on  tho  landa  of  Hurst,  by  his  havbg 
omitladL  to  sue  ou(  a  tctre  fa^ta^y^m  pursuance  of  the  Act  of 
Assembly  of  Pennsylvania,  paas^  tho  4th  of  April  1798;  de<^ 
stboteg  that  no  subsequent  judgment  now  on  record,  shall  coHr 
inae  a.lia&  beyond  five* years  from  that  timoy  w  the  time  it  is 
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rendered,  uiUees  wiMa  tliat  period  a  •cire  fnia*  be  sued  ofit, 
and  prosecuted  in  the  manner  prescribed  by  the  law. 

Hallbwell  and  Hare,  for  Brownjohn.  The  Act  of  Assembly 
intended  to  proteA  purchasers  only,  and  not  creditors ;  and 
though  the  Hen  ireuktoot  prevail  i^gainst  the  former,  \f  ^onu 
Jide^  yet  it  cannot  be  impeached  by  the  latter.  The  mischief 
^f  the  law,  as  it  presnously  stood,  was,  that  purchasers  had  b« 
means  of  findhig  out  what  judgment  liens  were  outsti^ing, 
since  they  did  not  lose  th^  force  from  their  antiquity ;  and 
therefore  the  mode  prescribed  by  the  law  in  question^  to  give 
them  publicity,  was  well  intended  to  remedy  the  evil.  That 
this  was  the  intention  of  the^gialature,  appears  from  the  pre- 
amble, which  speaks  only^f  purchasers.  But  even  a  purelmaer, 
with  notice,  would  not  be  permitted  to  impeach  our  lien.  Th« 
preamble  is  a  key  to  the  intention  of  the  Legislatcre.  Cases 
*  «ited,  as  to  the  use  and  force' of.  a  preamble,  Plow.  Rep.  9tt» 
959.  1  lost.  79.  6  Bae.  S80,  3gl.  384.  586,  S87.  lAtfc. 
174.  183.  1  Ver.  364,^5,  886.  1  Esp.  Ca.  Ab.  19.  8  Idem, 
684.  The  stthsequent  dauies  of  the  law  show  the  tnw  kiten- 
lioa  to  be  expressed  by  the  preamble;  for  Ite  sel^  ^keima 
fa  to  be,  served  on  the  slienee,  mrelt8aBtfc,aad  debiar,  bot 
not  on  crediiors.  A  pufchase^  with  notice,  wiB  be  bdmd  by 
a  ju4gnient,  though  not  .docketed  accorting  to  the  sisiiite,  4 
and  5  W.  and  M.  c.  20.  3  £q.  Ca.  Ab.  884.  Mo  atalnte  shall 
exclude  all  equity.  3  Roll.  Rep.  501.  Sir  W«  J<mes,  8t.  8a3. 
2  Vcm.  334. 750.  .  * 

The  same  principle  applied  to  pufchasers  onder  the  RefiiH^r 
Act  of  Anne,  1  Vca.  66. 

It  was  admitted,  that  no  case  had  ^eC  been  decided  in  tlie 
state  Courts  upon  this  Act  of  Assembly ;  but  appeiAte  cases, 
decided  upon  other  Acts,  were  relied  upon,  t  DaH.  Rbp.  4SO« 
Xjcrinch  v«.  Wells,  4  Dall.  .1S3^  '  Subsequent  purthasera,  with 
notice, are  bound  by  a  prior  unrecorded  mortgage,  notwiMrtnid- 
ing  the  Act  of  1715.  1  Dall.  450.  The  l^gal  relation  of  a  judg- 
tnent  will  overrea^  a  domestic  attac)iment|  whlcfi  is  ereu  n 
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aironger  lien  thou  a  jtt^gmcnl.  A  Judgmeiit  wM  Ptlnte  back 
as  to  creditors,  but  doc  fts  to  p%rc1ias«n.  3  1^..  W.  39«.  Upoo 
th«  doctrine  of  relation,  to  oirerreflcli  ilie  dAlnM  of  crwUcors, 
were  cited,  1  Sell.  Prae.  536.  3  Yem.  3 IS.  12  Sboir,  48 5« 
B  Mod.  ^5. 

A  general  cvedHor  is  net  so  much  finroured  as  a  person  who 
hB»  obtaified  a  specific  lien>  on  tli'e  fiiitb  of  which  be  adf  aneed 
%U  naoney.     S  East.  545.     I  P.  W.  378.  .  3  Vez.  262,  263. 

No  9c^e/kcias  was  necessary  in  this  case,  an  execution  hav- 
ing: issaed,  and  having  bee»  kept  alive.    2  Crooip  Prac.  189. 

Rawie,  Ibr  Wilson.  The  words  of  the  enacting  clause  are 
general  and  unqualified.  A  judgment  on  whicji  no  scire  facias 
abadi  have  beep  sued  out  within  five  years,«sball  cease  to  be  a 
Sen ;  that  is,  the  land,  after  that  period,  '^  absoiately  excmerat* 
ad^  not  as  It  regards  any  particular  daiaiant,  but  as  against  all 
tba  world.  As  to  the  force  of  a  preainbte,  the  rule  is,  that  if  k 
be  natoowep  than  the  enacting  clause,  and  inconvenienct^s  ma^ 
exist  to  be  remedied  which  *are  not  enumerated  in  the  pre* 
aaibl0»  k  rfiatt  not  control  the  enacting  clause  -,  nor  can  tbo 
fbiiaat  be  properlf  re&rred  to,  to  aapkin  or  govern  the  latter, . 
ImU  wlwra  the  latter  is  amblgaoasly  expressed.  6  Bac.  380^ 
^81.  1  P.  Wms.  520.  4  T.  Rep.  793.  Covfp.  Rep.  543.  . 
5  East,  544,  S45.  The  Act  was  intended  to  supply  the  defi-* 
cienciesof  a  fbniier  law,  and  is  In  fact  a  supplemem  to  one 
pattted  in  1 V9)  c*  680 ;  and  therefore  it  is  against  aU  rule  to 
narrow  iu  construction.  Tha^t  law  is  an  exMct  cop;f  of  the  sta- 
tmla  of  frauds  m  England,  and  speaks  only  of  purchasers  in  the 
pvearable ;  yet  it  tos  always  baea  extended  &rtlier  by  construe- 
lien.  The  niscMttl  not  remeiyed  by  that  law>  was  as  extensive' 
and  ai^  great  in  respect  to  creditors  as  pure^asers ;  and  the  ]a?w 
ander  caasiderat&eiV  was  intended  to  make  thte,  remedy  co» 
atteaarsa  witl».the  misebiafL    Prec/in  Cha.  478.    4  Dall.  330. 

Tte  idea  of  notice  is  ahagetiier  inapplic^lato  this  case;  be« 
cmemty  If  an*  iacumbrance  be  made  void  by  statute,  no  person 
camintg  ia  affearwardsi  thotigh^  with  notice,  skaff  be  affieeted  by 
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^the  incninbrtnce.    Notice  will  not  make  good  an  act  void  bjr 
the  statute.    Cowp.  Rep.  980. . 

It.wasiirged,  that  eacecution  having  been  taken  out  witfaiii 
the  year,  no  •cire  faeiaf  Js  necessary.  This  is  the  doctnoe 
toder  the  sUtute  of  .Edward  III. ;  but  that  statute  has  a  saTiBf 
in  it  not  to  be  found  in  this  law.  Besides^  the  Mcirefacia»  men- 
tioned in  this  law,  is  a  special  one,  unlike  that  at  Common 
Law. 

Lewis,  for  Timothy  Hurst.  The  Act  extends  to  the  proitec- 
tion  of  creditors  as  well  as  purchasers.  He  argued  in  auf^iort 
of  the  points  contended  for  by  Mr.  Rawle.  Upon  the  subject 
of  the  preamble,  he  cited  2  Ld.  Ray.  1483.  2  P.  Wma.  3 IS. 
The  title  of  a  law  being  the  act  of  the  Legislature  in  this  atatei 
is  as  much  a  part  of  the  law,  and  as  much  to  be  respected,  as 
the  preamble.  The  title  to  this  law  was  general  as  tfie  i^nact* 
ing^  clause.  The  inconvenience  of  old  judf^menta  continuum 
.  a  lien  to  any  indefinite  time,  &  as  great  in  respect  to  creditbra, 
and  particularly  so  to  executors,  In  the  administratkiD  of  assets, 
aa  to  purchasers.  As  to  the  doctrine  on  the  statute  of  frauds, 
he  cited  1  £q.  Ca.  Ab.  3jftS.  1  Burr.  474.  3  llq.  Ca»  Ab. 
§84. 

The  preamble  and  enacting  clause  ofthe  Registry  Aot^  cor* 
respond  entirely.  That  statute  proceeds  on  the  groWM)  of 
Ikmud ;  so  do  the  cases  under  the  docketing  law  of  England ; 
but  none  of  ihem  extend  to  creditors  prosecutipg  Jegal  means 
to  recover  their  debts. 

The  Act  of  enrolments,  27  Hen.  VHL  c.  16,  takes  no  tioUce 
of  subsequent  purchasers,  but  is  general,  that  no  estate  afaaH 
-pass.  A  deed  not  enrolled  is  vend,  aa  to  all  persona  whatever. 
Com.  Dig.  Barg.  and  Sale,  D.  1  fdem,  543.  1  Inst.  ur.  {b) 
Moor's  Rep.  34.  'Sav.  63.  Hob.  3^1,  363.  Caaea  Temp.. 
Talb.  167.  4  Rep.  71.  3  RoUa.  Rep.  119.  ^  Sand.  11,  13. 
A  recognisance  in  England,  not  enrolled,  is  not  a  liet),  liiileas 
the  Chancellor  allow  the  enrolment;  and  when  this  is  allowed, 
the  Court  always  takes  care  that  it  shall  not  overreach,  by  relii« 
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I  tipn,  mi  intermediate  security,  obtaitied  by  a  tkM  pmon. 
2  Vera.  334.  I  P.  Wms.  240.  2  Cha.  G«8.  47.  A  judgmeiit 
Aot  docketed,  cannot  relate  so  asU>  oveneach  a  judgement  cre^* 
4itor  or  purcfaasern  Prec.  Ch.  478^ 

• 
-  fF4 SHI/TG  TO JSr,  Justice.  (Peter 9,  Judge^  absent.)  This 
bemg  a  cane  of  the  firat  impressiony  and  arising  out  of  a  state 
law,  T  bare  only  to  regret  that  k  has  fallen  to  the  lot  of  this 
^aurt  to  give  a  construction  to  it,  before  it  had  been  consider- 
•d  and  decided  upon  by  the  Supreme  Court  of  this  state.  A 
.'Buailier  of  eases  have  been  quoted  at  the  bar,  which  I  do  not 

4 

think  entirely  applicable  to  this ;  but  as  they  seem  to  have  a 
bearing  upoQ  it,  it  may  be  proper  to  notice  them,  and  in  doing 
so,  I  shi^,  to  save  time,  arrange  them  in  classes.     They  vere 
Ycai^  in  order  to  prove*  that  the  enacting  clause  of  a  statotQ 
may  be  emiatnied  narrower  than  the  words  of  it  import.     The  ' 
statute  of  etttt>lments^  27  Hen.  VIII.  gives  rise  to  the  first  class ; 
the  ciises  under  it  prove,  that  the  statute  declared  that  no  es- 
tate ahouM  pass  by  bargain  and  sale,  unless  enrolled  in  six 
months ;  yet  that  tkm  deed  is  vaMd,  except  as  to  subsequest  pur- 
fjdasefs,  irihhoiir  notice.    The  reason  of  these  decsnons  is  ob^ 
vious.    The  pkin  intention  of  the  law  was  to  remedy  certain 
miscl^fii  rdiulting  ilom  the  statute  of  uses,  which,  by  tolerating 
secret  convfyanceft  unknown  to  the  Common  Law,  was  pro- 
ductive flf  inconveniences  to  those  wIk>  might  afterwards  be- 
come pur^hmera  of  the  estate,  without  knowing  of  sueh  former 
prior  Qonvi^nee.    The  reason  for  passing  the  statute  did  not. 
apply,  it  would  require  great  ingenuity  to  give  to  these  eases, 
a  sbap^  wbich  could  throw  light  apon  that  now  under  conai« 
deration!    Tfiey  do  not  allude  to  creditors,  and  they  depend 
«pon  tte  peeuliar  circ«matances  which  produced  the  law  uii- 
4er  which  they^  arose.    Cases  upon  the  statute  of  Eliaabetb,  to 
prevent  fraudulent  conveyances,  form  the  second  class.    But 
it  is  to  -W  remarked,  that  this  statute  extends,  by  express 
I,  to  Qiadtera^  aa .  w«ll  as  to  pui^cbaaeia,  wM  are  mi 
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1x>iiod|tlioagh. they. purchase  with  notice; •and  the  reason «Is 
ybdn.  The  convejrance  is  fraudttlent,  and  fraud  at  Commoa 
Law  avoids  every  act.  These  cases,  therefore,  are  still  mo* 
inapplicable  than  the  former.  The  third  ^(^iss  relates  to  leases 
by  ecclesiastical  persons  for  a  longer  term  than  three  lives,  er 
twenty-one  years.  Such  leases  were  considered  as  void  c«iy 
against  the  successors,  because  they  alone  were  intended  to  be 
protected  by  the  clear  intentisn  of  the  Legpriature. 

These  cases  only  prove,  that  where  the  inteatioQ  of  the  Lo* 
gislature  is  plain,  that  intention  will  cdbtrol  the  positive 
of  the  statute— a  position  which  is  not  denied,  but 
applied  to  the  present  case,  is  a  begging  of  the  question  ia  dis- 
pute. The  Registry  Act  of  Anne  gives  rise  to  th^  fourth  class 
of  cases. '  That  statute  avoids  all  secret  conveymncea  not  re- 
j^lered  within  a  limited  time,  as  to  subsequent  purchaseni  and 
mortgagees,  for  a  valuable  consideration.    The  canes  decide 
that  snch  deeds,  though  not  registered  according  to  tine  requf* 
sitions  of  the  Act,  are  nevertheless  good  against  purchasers 
with  notice.    The  reason  is,  that  if  they  have  notjfafie,  tius  coo- 
veyance  is  not  a  secret  one,  and  t&erei>ve.tiot  witluii  thp  sta- 
tute.  Next  come  a  class  of  eases  more  ^ipoaitn^to  die  present, 
end  which  witt  deserve  <more  paitlcttlar  notice :  I  mean  these 
determined  upon  the  statute  4  and  5  W.  and  M*  c.  20|  for 
docketing  judgments.  It  declares  that  jodgpaenin  Ait  docketed, 
shall  not  affect  lands  as  to  purchasers  or  mortfesgece^  or  have 
a  preference  against  heirs  and  executors,  so  as  to  affect  them. 
So  likewise  the  aututb  of  firauds,  39  Char.  U.  dfclarcp,  that 
Judgments  shaH  be  docketed  whra  signed  -,  ^aod  that  the  enrol- 
snent  of  recogoisaoces  shaU  he  set  down  at  tlie  aiei^in  of  the 
roll,  within  a  fixed  time ;  and  that  as  to  6oila  J^e  fiird^maev 
for  a  valuable  ceAsideratiou,  they  shall  be  considered  in  law  as 
judgments,  only  from  the  time  they  are  signed  add  eel  down, 
end  shall  not  relate. 

At  Common  Law,  we  know  that  recognisance^  vhtti  cft- 
wtt«4^  eriated  m  the  cfiftion,  i^nd  judgpiqpte  i»  tl» Amt  d^  of 
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fKiM  iP«.  The  Phobnix  tivstTRAVoB  Coicpakt.  •  I 

r 

t— A  poKq^  ma  underwritten  by  tlie  Miiidilpiyft  buHMDoe  Cmn- ; 
fMi7«.o&  goods  on  board  the  ifnn»«tatidft0m  Mtfauoge  to  lereiniej  >aiid , 
■at  and  from  thence  to  fialtiinofe,12»000£iptos^MAi€d  Aftertheairml 
oCthe  Ann  in  the  West  IndieSf  the  owner  was  informed,  by  a  letter  iTon 
tfie  captain,  that  the  return  cargo  would  be  112,000  pounds  of  coffee  i .  * 
and  Insurance  was  made  by  the  defendants,  stating  the  cargo  at  125,000 
p€Miiidi<tf  coffee,  valued  at  twenty-two  cents  per  pound,  from  which  was  *.. 
t»  ie  deducted  13,000  dollars,  insured  in  the  PhaadelphM  Insurance 
A  total  loBB  took  place,  and  the  Philadelpltfa  Imonuice  Com- 
ymd  th»  kMS^  by  oOmpromiae,  waitring  an  abandomnent 
1|e  jM|F7  mide^WBtten  by  the  Philiulelphift  Insurance  Cooqis^y,  oipat  bo 

piksidered  as  open  on  the  homeward  caigo. 
VtS  policy  underwritten  by  the  defendants,  does  not  bind  them  to  cover  V 
tfke  wbole  cafgo,  vi^Qed  at  ttrenty-two  cents  per  pound,  deduoting  tho 
wm  pv^vinMiy  hisiived* 
iflS^  MtaMto  W8M  vol  bound  to  resort  to  the  insurance  o^ce  in  wUoh  I' 
'.  <bft  tk^  piiy  JW  andwh  to  ascertain  tlM  predse  nature  of  the  same. 
Bty  Hie  pAv^peiewilb  the  yhila<)eiphia  Inspsance  Company,  the'undef- 
nrritrrs  Judi  in«r  of  loss,  it  right  toes  mufili  of  '&e  cwfo  as  would,  «l 
jPtin^OQSl;  umrn^  to  12,000  doUara;  and  the  second  policy,  in  select   • 
.  'Aei^%  was  vindi 

'Ttt  wesrcr  of  m  abandonment  by  the  Phikdetphia  Tnsutance  Company  . 

tiie  fektions  between  tlie  plaintiff  end  tile  defendants.* 


states,*  tliat  on  tM  tTtk  of  tforembef,  itOS^  tlw 

ifllKkd  insurance  k  the  Plfflsd€lpb»lfliidr«iiso  Ol^    * 

oil  koard  the  Ann,  at  andfrom  Baldflwve  to  Jtsfemhtf 

WImHf  to  tooclraMM  other  port  at  the  West  Indies,  and 

•I  aoilftfnii  tlMnce^back  to  Baltimore ;  12,000  dollars  itnured. 

.  A  WTiIMn  au»«»nuiiAfin  was  subscribed  at  ske  bottom,  bf 

yMA  It  iPis  4eclsfod  that  the  kisuranee  was  on  flour,  dry 

pflils,  wiDO,  nM  fiiawskHia,  ^c  ITr.,  iMiMdat  nfiOfi  dottnnsj 

*  •  .  -^    ■  »     .     .       . 
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•  clear  of  premium.  The  invoice  contained  the  above  articles, 
and  some  others  of  no  great  value,  such  as  candles,  tobacco, 
■  &c.  The  plaintiff,  after  the  arrival  of  the  vessel  at  her  port  in 
the  West  Indies,  received  a  letter  from  his  captain,  informing 
him  of  the  sale  of  the  outward  cargo ;  that  he  had  then  on 
board  about  60,000  pounds  of  coffee,  and  expected  to  take  in, 
about  1 12,000  pounds,  probably  more. 

Upon  receiving  the  letter,  the  plaintiff,  in  December  1803, 
directed  his  agent  to  insure  the  return  cargo,  estimating  it  aC 
125,000  pounds  of  coffee,  valued,  as  concerns  this  risk',  at 
twenty-two  cents  per  pound  ;  from  which  was  to  be  deducted 
12,000  dollars,  insured  in  the  Philadelphia  Insurance  Ofi&ce, 
which  would  leave  15,500  dollars  to  be  covered. 

The  agent  made  out  his  order  on  this  letter  of  instructions, 
'  and  earned  it  to  the  office  of  the  defendants,  where  the  risk  \ 
was  underwritten  upon  the  terms  mentioned ;  at  and  from  Jc- 
remie  to  Baltimore,  being  on  coffee  shipped;  to  be  valued  at 
twenty-two  cents  per  pound. 

A  total  loss  having  taken  place  on  the  homeward  voyage, 
the  plaintiff  gave  notice  to  the  Philadelphia  and  Phoenix. -officea, 
and  offered  to  abandon,  and  to  make  such  cessions  aa  mi|^t  be 
proper.  The  Philadelphia  office  insisted  upon  a  cession  of  the 
whole  cargo,  which  was  refused  by  the  plaintiff;  the  defendants, 
understanding  the  nature  of  the  first  policy,  or  from  some  othel^ 
cause,  refused  the  abandonment. 

After  this  suit  was  brought,  the  plaintiff  compromised  with 
the  Philadelphia  Insurance  Office,  and  gave  up  bis  claim  of  in- 
terest, they  consenting  to  pay  the  principal,  and  not  to  require 
any  cession.  Instead  of  125,000  pounds  of  coffee,  the  vessel 
took  in  only  about  1 13,000  pounds. 

Tilghman  and  Lewis,  for  plaintiff,  contended  that  the  policy 
on  the  return  voyage  was  open,  and  that  the  defendant  being 
informed  of  the  prior  insurance,  which  it  was  his  duty  to  ex- 
amine, and  agreeing  to  value  the  whole  cargo  shipped,  at  twen- 
ty-two cents  per  pound,  did,  in  effect,  agree  to  pay  what 

•  ■■  .    .  >  » 
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lag:  the  pvomiKSf  sudi  amount  being  understood  to  be  tto 
whole  ftum  »o  underwritten  i  and  that  the  policy,  so  far  as  pro* 
perty  had  been  previously  insured^  should  be  considered  as  iwll 
end  void ;  and  the  premium  to  be  returned  on  so  much  of  tiw 
sum  so  insured,  as  the  defendants  were  ekfloerated  inom  by- 
snch  prior  insunnce. 

The  defendants  then  iosored  only  the  fifoperty  which  w«s 
•micovered  by  any  prior  iaparances.  This  leads  to  the  inqniryf 
what  part  of  the  cargo  from  Jeremie  to  Baltimore,  had  boiH 
previously  insured ;  and  how  ntech,  if  any,  remained  to  b^oi^ 
▼ered  by  this  policy.  Twelve  thousand  dollars,  clear  of  fm* 
» mium,  had  beenr  underwritten  in  the  Philadelphia  Insnranc» 
Ofl&ce,  on  the  cargo  of  this  vessel,  at  and  from  Bakipiore  tm 
Jeremie,  and  beck  again ;  and  the  important  qoeslion  is, 
ther  th&  latter  policy  covered  the  whole,  or  what  part  oC 
return  cargo  ? 

The  plaintiff  contends,  in  the  first  place,  that  the  fiffg  policy 

covers  12,000  dollars  out  of  24,847  dollars  and  46  eenlSi  the 

value  of  the  whole  cargo  of  coffee,  at  twenty-two  cents  per 

pound ;  yid,  on  the  other  hand,  it  is  insisted,  by  the  defipndsM^ 

that,  in  strictness,  the  whole  cargo  is  eovwed  hf  tho  fink 

policy.  '' 

The  arguments  on  whfioli»the  pkuntiff  founds  his  fifet  c^pniBf 

are,  that  (^e  policy,  though  a  valued  one  on  the  outward  vpyage, 

is  open  as  to  the  return  cargo;  and  that  the  defendant  lnving 

been  apprized  of  the  first  inseraoce,  which  qovesed 

cofii^  only  as  the  12,000  dollars  would  purchase  at  t^ 

/  cents  per  pound,  they  consented  to  cover  the  balance  of  Jte 

plaintiff's  iolei^st  in  the  whole  cargo;  which,  valuing  the  cijip 

.  at  twenty-tt^o  ce»ts  per  pound*  the  piice  it  would  in  the  plains 

tiff's  estimatiQii   be  worth  here,  wo«jki    have  tiinniMjed  to 

1S,500  dollars,  the  sum  insured,  if  125,000  pounds  had  in  &U 

•  been  shipped.    To  prove  that  the  ihifiiiMlnilii  knew  and  had  it 

in  their  powet*  to  exanune  particularly  the  terms  of  tho  prior 

policy)  and  t)^it  they  weip  MMrot  to  m^k^  tlkil  Vtciil  4P« 

^  .  ... 
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the  insured.    This  point  being  established,  what  follows  ?   The, 

plaintiff's  counsel  say  that  the  defcfndants  have  specially  agreed 
.  to  cover  the  whole  cargo,  valued  at  twenty -two  cents  per  poundi 

deducting  therefrom  only  the  12,000  dollars  insured  by  the  first  -' 
>  policy*.    To  this  conclusion  the  Court  cannbt  assent. 

If  the  written  clause  were  so  express  and  plain,  as  to  leave 

no  doubt  that  such  was  the  intention  of  the  parties;  and  iTlt 

«  * 

'. ,  4ippeared  that  the  defendants  were  fully  informed  as  to  the  na-* 
•' .  ture  of  the  first  insurance,  this  clause  would  control  the  print*  * 
ed  clause,  important  as  it  is  considered  by  all  the  insurance 

'  offices  in  this  city.     Every  presumption  is  against  such  an  in^  I 
tention,  and  the  evidence  to  prove  it  ought  to  be  extremely  .' 
'    clear  and  strong.   The  words,  <<  every  pound  of  coffee  shipped,  • 
or  to  be  shipped,'*  taken  in  reference  to  the  words  in  the  order, 
<*  valued,  aa  far  as  reafiecta  this  rUk^  at  twenty-two  cents  per 
pound,*'  and  so  stating  the  amount  from  which  the  T3/)00  doU 
lars  was  to  be  deducted,  amounted  to  so  plain  a  declaration  that .' 
the  cargo  had  been  previously  valued  at  twenty«-two  cents  peir  - 
pound,  as  to  leave  no  doubt  concerning  the  intention  of  the  de- 
fendants, at  least,  if  not  that  of  the  plaintiff. 

But  it  is  said  that  the  defendants,  having  been  apprized  of  the 
first  insurance,  were  bound  to  examine  it,  or  to  take  the  cfm^** 
quences  of  their  negligence  in  not  doing  so.     But  we  answer, 

.  that  if,  in  ^ny  case,  the  underwriters  are,  upon  such  inforroa* 

*  tion,  bound  to  run  from  ofiice  to  office  to  examine  papers  thus 
referred  to,  they  were  not  bound  to  do  so  in  this  case ;  Wllen 
the  plaintiff  spoke  a  language  respecting  the  nature  of  the  first 

.  policy,  if  not  too  plain  to  be  misconstrued,  yet  such  at  least  as 

^  was  sufficient  to  mislead. 

■  The  order  of  insurance  plainly  intimates  that  only  \^fiO0 
'   dollars  were  to  be  deducted  from  the  whole  amount  of  the  car- 
go, whereas  it  is  admitted  that  in  case  ofi^loss,  the  first  under- 
writer Would,  upon  abandonment,  have  been  entitled  to  so  much 
of  the  cargo  as  13,000  dollars  would  have  absorbed,  at  prime 

cost  and  charges }  and  the  pUintiff  would  hare  beenchtitledto 
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ckom  the  value  of  the  same  propoition  of  the  cargo.  The  de- 
feodautsy  therefore,  were  clearly  misled  by  the  manner  in  which 
the  first  insurance  was  represented  to  them. 

If  these  were  the  rights  of  the  parties  under  the  first  policy y*" 

it  folloi^s,  that  so  much  of  the  cargo  was  covered  thereby,  as 

12,000  dollars  would  purchase  at  prime  cost  and  charges;  and 

eonscqQenlly  the  second  policy,  in  respect  thereto,  was,  by  the 

lerma  of  it,  void. 

The  defendants,  then,  are  answerable  only  for  so  much  of  the 

colfee-as  remained  after  this  deduction  is  made,  at  the  price  of 

I  twenty-two  cents  per  pound.    Upon  the  happening  of  the  loss, 

the  plaintiff  could  certainly  have  abandoned  no  more  to  the  de- 

fcndants,  which  proves  that  no  more  was  insured. 

It  is  unnecessary  to  decide,  whether  an  underwriter  tnay,  by 
•  IB  ejcpress  agreement  made. at  the  time  the  contract  of  insur- 
,  ^  nee  is  concluded,  bind  himself  to  run  the  risk  of  a  technical 
•^totafloae,  and  yet  relinquishing  all  his  right  to  the  thing  in- 
sured, should  any  thing  be  saved;  because,  in  this  case,  there 
k  nothing  which,  in  any  respect,  amounts  to  such  an  agree-^ 
meot« 

TUe  wegai^MA  on  the  part  of  the  defendants,  cannol  be  got 
rid  of  by  the  agreement  of  the  Philadelphia  Insurance  Com- 
pany^  after  the  loas^  to  waive  all  their  right  to  the  property 
which  might  be  saved ;  because,  at  ttut  time  this  policy  was 
signed*  iiwaa,  by  the  terms  of  it,  void,  except  as  to  the  pro* 
pertjr uncovered  by%e  first;  and  n»  future  circumstance  could 
.pi^it  life,  as  to  t)|e  other  property,  without  tjpe  consent  of  the 
other  party  to  the  contract. 
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The  AssiGNKBt  of  Palmer  va.  The  Assignees  of  Bjliohi^ 


ti 


la  an  ictkm  by  the  endoner  of  s  bill  of  exchange,  agahttt  the  dimwer,  it  if 
,    fufficient  to  account  for  the  non-production  of  the  biQt  that  it  was  lodg- 
ed with  .the  Commissionen  of  Bankruptcy,  under  a  eommianoo  issued 
agwnst  the  dmwer,  and  still  renuuns  witli  them. 
It  k  not  necessary  that  a  receipt  for  the  money  paid  by  titie  endonef  to  As " 
endorsee,  diall  be  entered  on  the  bill.  ■ 


jThIS  was  an  issue,  sent  from  the  CommiasioEiers  of 
^ttpts,  to  try  whether  any  thing,  and  how  much,  is  €ue  from 
the  bankrupt  to  the  plaintiff.  ^ 

A  great  part  of  the  plaintiff's  demand  arose  upon  bills  ef  en* 
change,  drawn  by  bankrupt  in  favour  of  plaintiff,  and  reioitted 
ta  him  ia  Jamaica,  to  sell,  and  to  vemit  the  proceeds  to  bank^* 
npt.  He  endorsed  and  sold  many  of  them,  and  reoiitted  the 
proceeds!)  together  with  those  of  other  bills  drawn  by  plaintifl? 
and  wfM  for  t^e  benefit  of  bankrupt,  b^^is  order.  The  bills 
being  protested,  were  returned  to  and  paid  by  plaintiff,  as  is 
pfoved  by  plaintiff's  deposition,  taken  in  this  cause,  liy  his 
clerk}  and  by  a  aettled  account  between  bankrupt  and  plain- 
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tiff)  before  their  respective  bankruptcies.  Some  of  these  biils 
having  been  accepted  by  the  drawee  in  England,  who  has  be* 
come  a  bankrupt,  were  sent  over  and  laid  before  his  Cornmis- ' 
sioners,  in  order  to  support  the  plaintiff's  claim  for  a  dividend 
OD  his  estate.  They  still  remain  there  for  that  purpose.  Others 
•f  the  bills  were  produced  at  the  trial,  some  with  receipts  en-t 
dorsed  of  the  payment  by  plaintiff;  some  with  blank  endorse- 
ments, and  some  with  the  plaintiff's  endorsement  to'  the  per- 
sons to  whom  the  amount  was  proved  to  have  been  paid,  and 
without  receipts  or  blank  endorsements  by  them. 

Rawie,  for  defendants,  contended,  that  the  plaintiff  must 
dther  produce  the  bills,  or  prove  them  lost,  or  otherwise  ac- 
count satis&ctorily  for  his  not  having  possession  of  them ;  and, 
that  he  ought,  either  to  show  them  with  the  receipt  for  their 
payment  by  plaintiff  endorsed,  or  with  blank  endorsementSi 
sttbaequent  to  the  special  endorsements. 


By  the  Court.  It  is  true,  the  bills  should  be  produced,  or 
otherwise  accounted  for,  by  proving  them  to  be  lost,  or  in  a 
Ktuatioh  not  to  be  again  brought  against  the  defendants ;  and 
the  evidence  ia  thi^  case,  shows  them  to  be  before  the  Com- 
missioiiers  in  England,  far  the  purpose  of  obtaining  a  dividend 
on  the  esute  of  the  drawee.  The  evidence,  if  believed  by  the 
jury,  proves  that  they  were  all  paid  by  plaintiff;  swhich  is  suffi- 
cient, though  a  receipt  for  the  money  was  not  endorsed  on  the 
bills,  and  though  they  were  not  endorsed  in  blank  by  the  hold- 
CTi)  to  whom  the  money  was  paid. 

The  filaintifflf  obtained  a  verdict. 
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The   Executors  or  Cambioso  va.  The  Assighbbs  of 

Maffett,  a  Bankrupt. 

C.  and  M.  were  jointly  interested  In  vessels  and  caigoes,  not  as  partnei^ 
but  as  jwnt  owneiB  in  each  adventure.  The  cargoes  were  shipped  \» 
the  United  States,  C.  bein^  an  alien,  and  M.  a  citizen;  the  ve«eb  h&ag 
reg^ered  by  M.  as  American,  and  the  cargoes  appearing  to  be  his  pr^ 
perty,  and  entered  as  such.  This  action  was  brought  to  recover  a  balance 
of  account  arinng  out  of  these  transactions. 

The  cargoes  were  subject  to  foreign  duties,  and  the  transaction  being  ft 
fraud  on  the  laws  of  impost  and  tonnage,  cannot  be  brought  into  ovr 
Courts  for  the  purpose  of  enforcing  a  demand  arising  out  of  it. 

A  foreigner  is  not  always  bound  to  take  notice  of  the  revenue  hms  of « 
countiy  to  which  he  does  not  belongs  and  a  firm  and  final  contract,  made 
in  his  own  or  a  foreign  country,  is  valid,  although  it  may  be  intended  t» 
violate  the  revenue  laws  of  a  country  with  the  property  obtained  fixM 
him  by  such  contract,  be  not  being  acquainted  with  the  intended  frtad> 
JUUer,  if  the  contract  is  to  be  completed  in,  or  has  a  view  to  the  violation 
of  the  laws  of  the  countiy  where  it  is  to  be  executed. 

A  foreigner  trading  to  the  United  States,  is  bounds  to  know  our  c^veniie 
laws,  and  his  ignorance  of  them  will  not  exempt  him  from  tiieir  iaAu- 
ence.  Tlie  pn^erty  of  Cambioso  in  the  cargoes  cannot  be  distinguished 
from  his  ownership  of  the  vessels;  as  those  cargoes  were  subject  to  fo- 
reign duties,  being  hnported  in  vessels  not  entitled  to  an  American  re- 
gister. 

If  any  goods  imported  in  these  vessels  were  not  subject  to  duties^  their 
pBoceeds  may  be  recovered;  as  the  United  States  were  not  injured  by 
their  importation. 

A  depoaitton,  in  which  the  witness  swore  that  he  had  exaniiiiedt  and  bc^ 
lieves  an  account  against  lum,  to  which  he  rAers,  to  be  rig^t,  because 
the  clerk  who  made  it  out  would  not  have  stated  it  inconectly,  although 
he  has  never  compared  it  with  the  books  of  his  creditor,  from  which  it 
was  taken;  may  be  read  in  evidence. 

The  account  is  not  proved  to  be  acknowledged  by  tilts  depocdtioivbllt  goes 
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to  the  ji]iy»  who  will  decide  whether  the  depoMtion  is  sufficient  proof  of 
the  items  contained  in  it. 
The  books  of  the  parties  to  this  transaction  would  not  be  evidence  for  either 
of  theBi»  unless  supported  by  other  evidence. 


J.  HIS  was  an  issue  sent  by  the  Commissioners  of  Bank- 
rupts, to  try  whether  any,  and  what  sum  was  due  to  the  plain- 
tifffffrom  the  bankrupt. 

Maffet's  deposition  was  offered  by  the  plaintiff,  and  was  ob- 
jected to  on  two  grounds ;  first,  that  in  right  of  his  wife,  the 
daughter  of  Cambioso,  he  was  entitled  to  a  part  of  Cambioso's 
estate,  and  therefore  the  recovery,  in  this  case,  would  be  to  his 
advantage.  Second ;  that  he  had  not  released  his  interest  in 
the  allowance  to  be  made  him  out  of  the  estate  in  the  hands  of 
the  assignees. 

But  a  release  being  produced  to  the  executors  of  Cambioso, 
of  all  interest  in  that  estate ;  and  it  appearing  that  his  evidence 
goes  to  establish  the  plaintiff's  claim,  of  course,  and  \o  dimi* 
aish  the  fund,  the  objection  was  given  up  by  the  counsel. 

The  case  appeared  from  his  deposition,  (so  far  as  it  is  im- 
portant to  the  points  of  law  cited  by  the  counsel,)  to  be  shortly 
this.  Maffet,  a  citizen  of  the  United  States,  and  Cambioso,  an 
alieiH  residing  at  Curracoa,  were  jointly  concerned  in  a  num- 
ber of  vessels  and  their  cargoes ;  not  as  general  partners,  but 
in  each  particular  adventure.  Those  vessels  were,  neverthe- 
less, all  registered  as  American  bottoms,  as  the  sole  property 
of  Maflfet.  The  cargoes  were  also  all,  ostensibly,  the  property 
nC  Maffet,  and  entered  as  such.  This  business  was  carried  on 
ier  a  considerable  length  of  time,  and  a  large  balance  is  now 
^bf^<»a  by  the  plaintiffs  upon  the  vessels,  and  another  balance 
upon  tibe  cargoes. 

To  the  deposition  of  Maffet,  is  annexed  the  account  upon 
which  their  claim  is  founded,  and  which  Maffet  says  lie  haa  ex- 
amined and  believes  to  be  right,  but,  allowing  that  he  has  not 
cMipared  it  dither  with  Cambioso's  books,  or  with  his  own. 
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In  his  cross-examination  he  says,  he  believes  the  account  to  bo 
correct,  because  he  can  see  no  reason  why  the  clerk  of  the 
plaintiffs  should  draw  it  off  otherwise.  The  offering  this  ac* 
count  to  the  jury  was  objected  to  by  the  defendant's  counaely 
because  it  cannot  be  considered  as  an  acknowledged  account; 
since  this  deposition  was  given  subsequent  to  the  bankruptcyr 
of  Maffet,  when  he  had  no  interest  in  hia  estate,  or  in  the  dis« 
pute.  That  the  evidence  of  Maffet  speaks  of  it  only  to  the  best 
of  his  memory,  and  rests  his  belief  of  its  correctness  on  tbo 
supposed  integrity  of  the  clerk.  It  was  contended,  that  as  sucli 
evidence  would  not  be  sufficient  to  authenticate  a  deed,  or 
bond,  or  settled  account,  in  case  of  the  authenticity  of  the  in* 
atrument  being  questioned ;  neither  is  it  sufficient  to  authenti- 
cate this  account,  so  as  to  make  it  evidence  to  go  to  the  jury. 
Another  reason  assigned  was,  that  the  evidence  of  Maffet  was 
inferior  to  his  books,  and  those  of  Cambioso,  which  might  haw 
heen  produced. 

Washington,  Justice.  The  argument  of  the  defendant's  coun- 
sel proceeds  upon  two  mistakes ;  first,  that  this  account  it 
offered  as  a  settled  account,  which  I  do  not  understand  to  bt 
the  case,  and  which  certainly  it  could  not  be.  The  account  it 
not  of  itself  evidence  of  any  debt ;  it  is  a  mere  exhibition  of  the 
.  items  of  the  debt,  which  must  rest  upon,  and  can  only  be  sup* 
ported  by  other  evidence.  If  the  witness  in  this  case  had  awora 
.  positively  that,  to  his  perfect  recollection,  every  item  in  this 
account  was  correct,  it  is  clear,  and  it  is  admitted,  that  sucli 
testimony  would  establish  the  demand,  unless  such  evidence 
'  was  contradicted,  or  the  witness  discredited.  In  such  a  caas 
no  objection  could  be  made  to  the  account  being  read,  as  con-- 
taining  the  items  of  the  demand ;  but  still  the  evidence,  not 
the  account,  would  be  the  foundation  of  that  demand.  But  the 
witness  does  not  swear  positively ;  yet  this  is  no  objection  to 
the  offerttig  the  account,  and  it  will  be  for  the  jury  to  say,  if 
the  evidence  to  prove  the  items  in  it  is  sufficient  to  satisfy 
them.    Again,  the  witness  is  not  only  not  positive  in  hin  evi'* 
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denee,  but  he  assigns,  it  is  said,  a  bad  reason  for  believing  it  to 
be  correct.     This  goes  still  further  to  weaken  his  evidence; 
but  the  evidence  is  equally  competent,  though  not  equally 
strong.     These  considerations  may  be  properly  urged  to  the 
jury,  who  are  judges  of  the  weight  of  evidence,  and  of  the 
credit  of  witnesseft ;  but  they  do  not  affect  the  admissibility  c^ 
the  evidence.  The  second  mistake  is,  that  the  books  o£  MaiTet 
and  of  Carobioso,  are  better  evidence  than  the  testimony  of  a 
witness,  to  establish  this  account,  and  therefore  such  inferior 
evidence  is  inadmissible.  I  think  quite  otherwise.  Carobioso's 
books  would  not  be  evidence  at  all  for  him,  nor  Mafiet's  for  the 
defendants,  unless  supported  by  other  testimony ;  and  though 
•they  might  be  evidence  against  them,  yet  they  are  not  of  supe- 
rior dignity  to  a  witness  proving  the  same  fact.    This  case  is 
very  unlike  that  put  at  the  bar,  of  a  bond,  which  ought  not  to 
"iieproYed  on  non  eat  factum^  by  evidence  similar  to  what  is 
gnren  1^  MaiTet  in  this  case.    In  that,  the  pafier  iuelf  is  evi- 
dence of  the  debt,  and  the  witness  is  only  examined  to  authen- 
ticate  and  verify  the  paper,  so  that  it  may  be  read.     Then,  if 
the  witness  should  say  that  he  believed  the  bond  to  have  been 
cxectkted  by  the  obligor,  because  of  his  confidence  of  the  cor- 
rectness of  those  who  appear  as  witnesses  to  the  execution,  the 
Court  would  lay  its  hands  on  the  paper,  and  say  it  was  not  suf- 
ficiently authenticated  to  make  it  evidence  to  be  laid  before  the 
y^^   But  in  this  case,  the  account  is  not  evidence  that  a  shil- 
ling is  due.  The  witness  is  not  called  upon  to  authenticate  the 
paper,  but  to  prove  the  truth  and  correctness  of  the  items  in 
]t»    I  do  not  rely  upon  the  evidence  of  Maffet  as  the  acknow^ 
•  ledgment  of  the  party,  because  it  was  made  after  he  had  ceas- 
ed to  have  an  interest  in  the  estate,  but  as  the  evidence  of  a 
witness  of  whose  credit  the  jury  is  to  judge. 
Judge  PeterM  concurred. 

The  defendants'  counsel,  after  endeavouring  to  impeach  the 
credit  of  Mafiet,  and  to  show  the  insufficiency  of  his  evidence 
to  establish  the  account,  contended^  that  the  whole  of  the  de- 
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'  mand,  arising  from  the  transactions  in  violation  of  the  rev«Dtt6 
laws  of  the  United  States^  cannot  be  enforced  in  an^  of  the 
Courts  of  the  United  States.  They  read  the  different  revenot 
lawsy  to  show  that  a  vessel  cannot  obtain  an  American  regpatert 
so  as  to  exempt  her  cargo  from  the  payment  of  alien  dutiesi 
where  a  foreigner  is  partly  interested  in  the  vessel ;  and  that 
the  American  registers  for  these  vessels  were  obtained  by  thtt 
perjury  of  Maffet..  See  Acts  of  Cimgressy  Vol.  II.  p.  131.  144* 
4  Idemi  343,  s.  36.  1  Idem,  25 1,  s.  3 ;  also  the  following  cases, 
to  prove  the  general  principles :  4  Dall.  299.  308.  343.  5  T. 
Rep.  594. 

That  if  it  were  necessary  to  bring  home  to  the  foreigner  t 
knowledge  of  the  laws  of  the  foreign  country,  Cambioso  waS' 
bound  by  the  knowledge  of  Maffet,  his  partner  and  agent. 

3  f  .  Rep.  454. 

For  the  plaintiff,  it  was  answered,  that  the  principle  does  nol 
apply  to  foreigners,  unless  they  are  proved  to  have  known  of , 
the  laws  they  have  violated,  and  that  they  have  been  so  yk>lat« 
ed :  that  it  should  appear  that  Cambioso  knew  of  the  leveBoe 
laws  of  the  United  States,  and  also  that  Maffet  had  regiaterei 
the  vessels  as  his  sole  property.  This  appetfB  to  liav6  been " 
relied  upon  in  all  the  cases  on  this  subject.    3  T.  Reji.  454. 

4  Idem,  46. 

That  if  the  objection  should  apply  to  the  balance  claimed  on 
the  vessels,  still  the  claim  is  separable;  3  Vez.  jun.  373; 
the  objection  is  inapplicable  to  the  balance  claimed  on  the 
goes,  unless  express  notice  can  be  proved ;  for,  though  an 
cannot  be  a  part  owner  of  an  American  regbtered  ye^M,  fet 
he  violates  no  law  by  being  concerned  with  a  citizen  m  the  car* 
goes  carried  in  an  American  registered  vessel,  for  he  pays  no 
higher  duties  in  such  a  case  than  a  citizen;  all  depending  on 
the  character  of  the  ve99ci,  not  of  the  fierton, 
'  In  the  third  place,  it  was  contended,  that  if  the  law  be  i^ainst 
the  plaintiff,  as  to  the  balance  claimed  on  account  of  the  ves* 
tela  and  cargoes,  subject  to  pay  duties;  still  it  does  not  eppljr 
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to  a  put  of  the  plaiotlff 's  demand,  on  those  portions  of  the 
cargo  which  paid  no  duties  at  all. 

WASHIJ^G  TO.V^  Justice^  delivered  the  charge  of  theCourt. 
The  only  part  of  the  case  which  the  Court  will  notice,  is  the 
point  of  law  which  has  been  raised ;  as  to  the  weight  of  the 
testimony,  or  credit  of  the  witness,  the  jury  will  judge. 

The  facts  on  which  this  point  rests  are  few.    Cambioso  and 
MtflTet  were  jointly  interested  in  a  number  of  vessels,  and  in   ' 
the  cargoes  shipped  on  board  of  them  to  this  country,  upon 
which  transactions  distinct  balances  are  stated  in  favour  of 
GcBSbioso,  and  are  now  claimed  by  his  executors.    Maffet  was 
an  American  citizen  residing  in  Philadelphia,  and  Cambioso  an  . 
alien,  residing  in  Curracoa.    Under  the  laws  of  the  United  - 
States,  nothing  could  protect  these  parties  from  the  payment 
of  alien  duties,  on  the  vessels  or  on  the  cargoes,  (except  suclf 
ptrts  as  were  not  dutiable  at  all,)  but  an  American  register. 
Tfaia,  however,  could  not  be  obtained,  in  consequence  of  Cam* 
Wato's  being  an  alien.    If  obtained,  it  must  have  been  by  a 
concealment  of  his  interest,  and  by  the  perjury  of  him  in  whose 
favour  the  regiBter  was  granted.    Yet  it  appears  that  such  re- 
gistry was  obtained  by  Maffet,  as  the  sole  owner  of  these  ves- 
aeb;  and  in  oonequence  of  such  concealment  and  perjury,  a 
Piimhcr  of  mercantile  adventures  were  carried  on  by  Maffet 
and  Cambioso,  on  which  this  claim  is  founded,  for  considerable 
balances  in  fiivour  of  the  latter. 

The  drfendants  insist  that  this  claim  cannot  be  enforced  in. 
the  ConBts  of  the  United  States ;  because  those  Courts  cannot 
lead  tfaeb  aid  to  establish  a  demand  founded  upon  a  violation 
of  the  iawa  of  the  United  States.  This  principle  of  law  may 
not,  ID  a  moral  point  of  view,  destroy  the  right  of  the  plaintiff; 
but  it  goea  to  defeat  his  remedy  in  the  tribunals  of  this  coun-' 
try.  The  soundness  of  the  principle,  as  a  general  one,  is  ac- 
knowledged by  the  plaintiffs'  counsel ;  but  it  is  contended  to* 
be  inai^icable  to  foreigners,  who  are  not  bound  to  take  notice 
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of  the  revenue  laws  of  a  foreign  country,  unless  proof  is  bnmght 
home  to  them  of  a  knowledge  of  those  laws^  and  of  everf  froi 
secessary  ^to  apprize  them  of  the  breach  of  them. 

BuUwe  do  not  understand  how  a  knowledge  or  ignorance  of 
the  foreign  law  can  be  impK)rtant ;  for  if  a  foreigner  is  bound 
in  any  case,  to  take  notice  of  such  laws,  it  is  no  defence  for 
him  that  in  fact  he  did  not  know  them.  It  was  his  duty  to 
know  them,  and  his  ignorance  shall  not  excuse  him.  If  he  it 
not  bound  to  take  notice  of  them,  th«i  it  is  of  no  consequeaco 
whether  he  did  or  did  not  know  them. 

In  some  cases,  a  foreigner  is  not  bound  to  take  notice  of  fb* 
reign  revenue  laws.  For  if  he  makes  a  firm  and  final  contract^ 
completed  in  his  own  or  a  foreign  country,  it  is  nothing  to  himt 
whether  a  use  may,  or  may  not  be  made  of  tlie  contract  in  vio«^ 
lation  of  the  revenue  laws  of  a  foreign  country.  In  the  case 
hi  Hollman  and  Johnson,  Cowp.  341;  the  sale  was  completed 
in  France,  and  the  vendor  was,  in  no  respect,  concerned  or 
aiding  in  the  illicit  use  intended  to  be  made  of /the  goods^ 
though  he  knew  of  such  intention.  Not  so  as  to  a  cidzen,  wfao»' 
though  the  contract  be  complete,  yet,  if  he  be  knowingly  in* 
atrumental  to  a  breach  of  the  laws  of  his  own  country,  ho  caB*^. 
not  have  the  aid  of  those  laws  against  which  he  has  oflboded. 
As  if  he  sell  goods  for  the  purpose  of  their ''b«ii|^  smuggled; 
lends  money  to  a  person  at  a  gaming-table,  for  the  parfKwe  of 
enabling  the  borrower  to  violate  the  law  against  gamii^i  or  the 
like. 

But  if  the  contract  of  the  foreigner  is  to  be  complotbd  in,  or 
has  a  view  to  its  execution  in  a  foreign  country,  and  »  repv^* 
nant  to  the  laws  of  that  country,  he  is  bound  to  take  aodce  of 
them.  If  so,  how  much  stronger  b  the  case  of  a  feicigii  mer- 
chant, owning  property  and  carrying  on  trade  in  another  coiin* 
try,  by  means  unauthorized  by,  and  in  violation^of  the  km  of 
that  country?  In  such  case,  he  is  not  0^7  presumed  to  know, 
but  is  bound  to  take  notice  of  them.  He  contracts  and  does 
busmess  under  the  foith  and  sanction  of  those  laws;  Mid  eiiall 
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a  TblAtion  of  the  revenue  la^  As  Cambioso  gained 
Hnd  the  United  States  lost  nothing,  by  a  concealment  of  ii»4n« 
ii&BBBt  in  tiMae  0ooda,  or  in  the  vessels;  there  vras  no -sack 
Ihkud  as  would  vitiate  his  demand  for  any  balance  due  on  ftafe 
account.  • 

It  was  coiftended  thai  Cambiosoi  by  sending  to  Maffel  docu- 
menta  i^s^cting  tbe  cargoes  as  bel6oging  to  Maftd,  enabled 
liim  to  commit  perjury  in  the  oath  which  he  took  at  .entering'' 
them,  and  that  thus  participating  in  this  immorality,  ho»o«m;bt 
not  to  recover,  • 

But  it  by  no  means  appears  that  the  oath  taken  by  Maffil 
Qto  entering  such  goods  as  his  sole  property,  was  even  lala% 
much  less  that  it  was  perjury.  We  do  not  obserre  the  oaA 
■  dr  any  part  of  the  law^  requires  that  all  the  putmm  sliottld  b^ 
named.  The  object  of  the  law  is  to  insure  the  pi^pm^nt  of  4a* 
V.  ties,  and  not  to  disclose  the  names  of  the  owners  of  the  *pts^ 
perty.  The  adoption  of  the  doctrine  contended  £6r,«ii(htbe' 
astenahrely  mischievous  to  dormant  partners.  {'' 

But  even  admit  that  a  false  oath  was  taken  by  Maflet*  by 
fnaans  of  the  papers  sent  to  him ;  we  do  not  perceive  ham  this 
eaa  affect  the  right  of  Cambioso  to  recover  the  wwkkt  o£  tMlj^ 
goods  sold  by  Maffet,  for  which  he  was  justly  indebted  te  Caaa- 
bioio.  Cambioso  violated  no  law  of  the  Untied  States^  m  coa^ 
.  ceding  his  name  as  part  owner  of  these  goods. 

Verdict  fur  d^0nd0t. 

Hare  and  Dallas,  for  defendant. 
J.  Ingersoll  and  Rawle,  for  plaintiff. 
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•MWunedy  packagtft  dpeiM^,  w.,  buttKotfcing  was  tokeil;  asi 

4idl  was  -afterwar^a  put  to  righla.    Aatween  lamaica  and  La 

• 

Vwa Crtiz  Aa aafci t d  much  injqry  in  a  gale;  tmtsbeaiil»a<al 
La  Vera  Crua,  where  (he  governor  would  not  permk  her  -ao 
knd  her  «irfo,  er  even  to  remain  for  the  pniynae  of  repaixlng 
and  getting  watelr.  In  this  aituMlMi  ahe  left  that  port,  ki^aidi- 
ing  to  catt  at  the  firat  ahe  oodl*  teach.  She  gftinaaiila  got  to 
New-Orleada,  ftom  whence,  on  the  4th  of  January  tMf,  tM 
supercargo  wrote  to  the  plaintifP,  hifbrming  him  that  he  could 
M)t  dispose  of  his  cargo  at  New -Orleans,  and  should  therefore 
..go  to  the  Havana  and  aell  it.  He  referred  to  a  letter  of  the 
fMt  of  Deoeniber,  (not  piodaced  at  the  trial)  <»r  callei  fiNV> 
'tnit  did  not  expressly  mention  the  circumaiaoeaa  which  Iwd 
4iiccvrred  at  La  Vera  Cruz ;  though  he  speaks  of  thelnjlUP)^  thia 
yeaael  had  suffered  on  her  voyage  thither,  and  ataAea  fiia^inten^^' 
tfon  to  have  her  repaired  at  New*Orleans.  On  the  Iftth  of  Jn* 
ttiAarf  ii0  ixientiona»  that  Havana  being,  as  he  has  jotn  \m^ 
dsfatnnd,  shut  apinat  foreigners,  he  shall  endedmir  to  aeU  M|^ 
onrgo  at  NeW'Orleans. 

On  necraring  thk  letter  of  the  4th,  the  plaintiff  went  to  the 
4Sce  of  the  defondanu  on  the  1  Ith  of  Febniaiy,  and  provafiiSI 
on  the  defendant  toendoraeenlhepolicyof  CtoSlii  ofOctobert 
^  ttiimoni(hdum,  which  autea^  <<  thai  it  being  represented  ta 
.•ibam  by  the  plitelltf;  thatt  ilie  vessel  ittd  arriived  nt  New-Qr^ 
leans,  #hd  weuM  :gb  in  iinralMi)  it  is  agreed^  that'  in  eonai* 
iarmtien  of  a  Mf  fpa^  eei*.  additional,  the  aaM  ireasel  mny  ge 
lo  Havan^  and  thence  to  Mew^York,  without  prejudice  to 
tftt  faianrance.  The  cargo  wee  in  #tet  haded  et  N^^Ocleansy 
Where  e  cargo  of  eotion  was  ttitea  k^  wkh  wMch  Hm  vearfl 
enlled  and  arrived  In  salhty  at  lleir«Verk« 
.  Meredith  and  Tilghman,  for  the  plaintiff;  leulen^iti  ***^ 
Miat  the  rhk  ne^er  attached  undcfr  tl|s  policy,  since  ai%:ee^p 
viaa  tnhenln  at  Lx  Vera  Cnm.  They  refomMrte.t  Cahwa'a  Mew* 
Torhr  Sep.  3S9,  b^ihg  an  eeilo»eil  a  aimilHr  palky  en  Ms^irgini 
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>      siori)  IB  not  founded  in  law.  The  adcypcion  of  it  would  loa^tlMtt 
notmdt,  where  thiy  would  gain  dollii*.    This,  howevefi»  ittMr 

i'    BO  fMirt  of  iK^r  connderation ;  whether  it  work  to  their  toiaic 

#r  ii^urf ,  we  have  nothing  to  do  hut  to  pranoonce  the  km^ 

without  considering  how  it  maf  aflR&ct  the  (wrties  on  ^ther 

side.  The  first  point  made  at  the  bar  is  so  extreaielx  plnn»*tha^ 

it  is  difRcoft  to  frame  an  argument  which  csn  ttvow  adiMi^al 

tight  upon  it.-  Ta  the  yalidi^  of  erery  contmct,  th^re^must 

not  only  be  an  agreement  of  parties,  but  there  inust  h^  m  saW 

feci  matter  for  that  agreem«it  td  operate  upon.    A  pobcy 

effected  upon  a  pardeular  cargo,  conaticutes  an  agreemept.tQ 

.  <hat  extent.     But  if  no  such  cargo  is  shipped,  or  if  th^  risk 

agreed  to  be  insured  nerer  commences,  therels  ftotasati|ee| 

,    natter  to  which  this  agreement  can  apply ;  and  of  coomejdiere 

never  was  a  valid  contract— k>ne  of  the  essential  ref^Mte^  10 

all  contracts  being  wanted.     Apply  this  principle  to  the  pit»> 

S«nt  case.    The  original  agreement  between  these  parties,  wis 

lb?  aa  indemnity  upon  goods  laden,  or  to  be  laden  at  La  V^, 

6ruz ;  the  adveotare  or  risk  to  commence  from,  and  imme* 

•  ilateiy  after  tlie  loadiAg  of  said  goods^on  board  the  Alert»|i 

La  Vera  Cruz.    But  no  goods  were  laden  at  La  Vera  Cni% 

dn  board  of  this  vessel.    The  subject  matter,  therefor^  of  the 

agreement  never  existed,  and  consequently  there  never  was,  at 

.any  tioie,  a  valid  «id  camipietecontraet  between  the  parties. 

.This  is  plain,  not  only  upon  4lie  words  of  the  agreement,  but 

•  ttpoa  the  iatentfon  of  the  parties,  wbick  correnpanls  with  their 
expressions ;  dor  it  is  absurd  to  suppose  that  either  of  them 
^toniiniplaftcd  an  msntanee  of  gotKls  sent  from  New-York  to 
La  V€ta  CnuB,  and  intended  of  eonvse  to  te  sold  tiiere.  The 
memufllitmn  of  the  I  Uh  of  Fehmary,  endcvsad  upfw  tiie>po» 
licy,  has  furnished  the  «alf  planetble  ground  far  mt  nr^nmanf 
by  the  dcftndaiit'a  counsel.  But,  it  iaobviwiathat  the  decision 
laifom^  the  first  point,  Is  €Mioliiinre  as  to^thW;  Af  if  mtie^fltver 
waa  aicontract  between  tli#  patsies,  as  t#ah6  Mriijeat  nsllyirf 
Ais  fiUsp^  this  meaosMwhrti  ^phfek  tilpl^^to  aafethaa  #i^ 
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'iecl»«id  is  merely'  so^cNuMad  to  ttte  |K>Bcif9  cannot  conii^yte 
«.»ceMtmct.  The  defendant's  coiumcI,*  HHroIgh  the  whole  of 
fheir  ngnmenf,  have  treded  this  niieiBQf«Adnm  at  a  «e«r  con* 
tffM^;  and  to  a  certain  .estent  it  ia  so. 

It  ia^n  agraanaem  to  pem^it  the  veasd  ta  toiM^  at  Havana^ 
•M  pajiog  A  hal£  per  cent^iigr  tile  xndiilgittce;  bur  k  is  a  veaf 
great  nwatriBa  to  copaider  it  aa  a  aeir  contract  of  indaaaBity, 
Ihe  fvvQpaa  of  wlttch  it  piofesaes  to  be. '  It  ia'  true,  that  if  the 
-partiaa,  hdng  both  loUy  larked  of  al(  that  hqpd  occurred^  had 
in  this  memoraadomagreidf  hi  expresa  terms,  or  suth  aa  • 
plainly  indicated  tfaia  to  be  theit  meaning,  that  the  original  po- 
licy abaqid  attach  to  tha^  cargo  hrought  from  La  Vera  Craz, 
tbe  cargo  in  auch  caae  would  be- oaanidared  as  corered  bjr 
il»  policy.    No  partici^r  form  of  words  w^  necessary,  if  the 
intenti^m,  upon  a  full  knowledge  of  all  material  fccts,  was 
plainly,  expressed.   But  such  a  knowledge  of  facts  was  not  pos* 
aasaed  by  the  parties.    Both  of  them,  it  is  plain,  acted  under  a 
mtatalBe  in  point  of  law ;  and  tbe  defend^ai^)  (if  nottiia  plaki- 
tiffi)  niriar  an  ignorance  also  of  &cts,  that  the  policy  d|ri^ 
attach  4ipcaif  add  did  corer  tile- cargo » brought  feom  La  Vem 
Cms.  But  swh  mistake  caniK>t  prej  udiae  either  party,  and  tbe 
memorandttmi  instead  of  indicating  a  dasign  in  the  parties  to 
cover,  by  a  new  agreemem,  this  caigo,  by  the  original  policy,* 
is  plainly  inappliciMe  to  that  aafafi^;  is  coained  to  a  new  on^. 
or  siiUpiuy  aliagalher  ta  the  arigjyaal  agreement,  which  never 
at  any  momentr  took  effect.  Tb^  partiaa  treated  the  first  agree- 
ment, on  the  nth  of  Fitbroa^,  as  a  sabsisting  contract;  l^ut 

this  could  not  make  it  Ik  valid  oiicr,  if  in  point  of  law,  it  never 

*• 

had  existence. 

The  caae  put  at  the  bar,  oC  a  forfeited  lease,  and  subsequent 
receipt  of  renv  by  the  Jandlordp  is  good  law ;  but  there  the.  con- 
tract was  once  valid^  tboagb  forfeited  at  the  option  ef  the  land- 
lord. Yet  it  w(as  in  bis  power  tq  waijre  the  forfeiture  if  he 
pleased ;  and  the  recjupt  of  rent,  be  being  fuUjr  apprised  qf  all 
circumstances,  airvani^*  to  aa^pliad  waiver  of  it.    A  case  of 
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inturaiice  may  be  me&tiMi6d/)ip{MMite  Ki.  tMi.    If  4m  Mk  ii' 
this  c»M  had  oii|^  c^HUM^ocad^  but  tbe  right  to  daim  «b  in^ 

\  ctemmtf  ia  atae  a  hiaa  had  happenacly  had.  beeh  forfeit^l  bf  b 
deviation  or  tbe  litet  the  (MMidaiit%b$ing  inibraied  of  Uie  fc||t» 
migllit  have  Waived  the  forfeiliirQ,  and  poaaibly  »  wamcirwidimi 
ft  thia  kind  might  h^va  b«d  mob  aa  effe^  »  certaiolf  if  aocii 
had  appeared  lo  have  beea  their  imantioiit  it  mifhl  have  beaa 
ao  conatrued.  But*  ii^  as  in  thiacaae,  th««  never^fma  «t  aof ' 
time  a  valid  coatract*  na  implied  ratificatacm  c<Hlld  make  ii  a 
.  aubalsting  cqptracthi  tbia  case,  deaf  more  than  payment  of  rent 
*  lar  white  acre,  where  oiil^  blaek  acre  Imd  been  leaaed,  w«mM 

-,  .constitiite  a  lease  for  white  «ierB»    The  troth  is,  that- thia  carga 
never  was  covered^  a»f  mofe  than  if  the  policy  had  bean  Dnule^ 

'.    and  pacifically,  upon  a  cargo  of  rum,  and  a  cargo  of  cecoa  had 
been  taken ;  no  poatenor  act  therefore  could  cover  it,  bm  a  new 

^    contract  going  to  that  extent. 

As  to  the  third  point,  little  need  be  aaid  abmit  it,  aa  tht^ 
plainfiflf  ia  dearlf  entitled  to  recover  upon  the  ^rat  ffrmuw' 
<But  if  it  were  nee >  many  to  decide  it,  it  would  ba  aiiAsieat  (o 
aajr,  that  if  in  foiu^ofinion  the  vessel  waa  not  aeaiwmpthf  at  the 
.time  the  rhh  commenced,  if  it  ever  had  commaneed>  neither 
paify  was  bound ;  and  of  course  the  defendant  ceUld  not  retain 
•-.the  premium  in  eaae of  safe  arrival;  nor  could  the  phdntlff 
,bave  rtcovered  aia«s,  if  oa»  had  oecmved. 


/•. 
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insamice  oat  goods  on  boaid  the  Coooeid,  At  and  from  her  port  or  porta, 
place  and  places  of  loading  in  Honduras*  to  Liverpool^  warranted  free 
ftom  loaa  in  consequence  o(  or  detention  on  account  of,  any  illicit  or  pro* 
hibited  trade.  The  vessel  was  captured  in  the  Bajr  of  Honduras*  by  a 
Britisli  v'esse},  as  prize;  on  the  allegation  that  she  was  taVin^  on  board 
Mahogany  of  ktger  dimensions  than  was  allowed  to  American  vessels; 

,  and  while  oo  her  passage  to  Jam^oa,  she*  with  the  capUuing  Tesae^ 


Fiivilagea  given  to  vessels  to  cut  mahogany^  under  the  treaides  between  . 
Spun  and  England*  of  1762  and  1783.  What  is  tlie  proper  construction 
«f  those  treaties,  and  of  the  proclamations  and  laws  relative  to  the  trade 
tmder  tfaemi  which  have  been  issued  or  ordained  by  the  English  govenii> 
inenL 

It  tft  no  objeetkm  to  grving  in  evidence  a  bill  of  loadfeg  and  invoice*  vrbach 
lUKfe  been  aade  out  after  liie  usual  and  regular  time*  if  the  ciremnstancea  * 
nndet  vhMi  the  veaad  and  maater  were*  pcevcatad  dm  being  made  owfc 
Hi  the  common  period. 

The  invoice  of  the  cargo  is*  against  the  general  prindples  of  evidence*  uni-  * 
fbnmly  admitted  as  prima  fade  evidence  of  the  value  of  the  cargo;  and  no 
mote.    It  is  not  necessary  to  show  its  concspondence  wkh  the  books  of - 
the  paf^  pfodueing  it» 

1  HIS  WM  an  gction  upon  «o  «pen  policyi  dated  the  16tb  oif 
Febmnry  1805,  uBderwritten  by  defeodnntt  for  10,000  dollars, 
m  good*  on  board  the  Concord,  at  and  from  her  port  or  port% 
plaee  or  i^accs  of  loadiog,  in  M^ndura^  to  LiYerpool ;  warrant* 
ed  by  the  aastttad^  fre»  fipom  any  charge,  danHtgOy  or  Iom,  which 
aMy  anae  in  conaequoice  of  a  aeiaoee  or  detention  of  the  pro- 
fMi^s  ^  <>'  ^B  aocoiMit  of  any  illicit  or  prohibited  trade.  Tbo 
jamrance  waa  declared  to  bo  on  mahogaDy  9bA  dye-wooda. 

The  Tteel  was  Ameriean,  chartered  in  Philadelphini  ia 
itpteiaiber  It04  Smt  Uiia  Toyage,  by  tb'e  plaantiif,  a  Britiab  aub« 

Voa--*n/  ...  >•,  ^  ',  '■  • 
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ject,  resident  within  the  limits  of  the  British  settlement  in  Hon- 
duras. She  arrived  at  Honduras  in  November  1804,  and  pro- 
ceeded to  Bellizb,  within  the  British  settlement,  where  she 
took  in  a  quantity  of  logwood,  and  then  fell  down  to  the  Kio 
Grande,  without  the  English  limits,  and  within  those  of  Spain, 
carrying  a  sworn  measurer  from  the  Bellize ;  Mid  there  took  In 
more  than  half  her  load  of  mahogany,  which  generally  exceed- 
ed twenty  inches  diameter,  in  its  largest  dimensions. 

Before  she  had  completely  taken  in  her  load  of  mahogany, 
and  whilst  engaged  in  doing  so,  she  was,  on  the  27th  of  January 
1805,  captured  by  a  British  vessel  as  prize;  the  alleged  reasoni 
was,  that  she  had  on  board  mahogany  of  a  larger  size  than  wsi 
permitted  to  be  exported  by  the  regulations  of  the  British  set- 
tlement at  Honduras.  After  the  seizure,  there  being  a  part  of 
the  mahogany  alongside  for  completing  of  the  loading,  it  was 
taken  in,  by  permission  of  the  captor.  The  prize  was  first  caf^ 
,ried  to  Bellize,  and  thence  proceeded  with  the  capturing  vessel 
to  Jamaica ;  but  on  her  passage  thither,  both  vessels  were  lost 
on  the  Florida  coast,  on^the  6th  of  March  1805. 

Some  evidence  was  given  of  a  usage  for  the  settlers  within 
the  British  part  of  Honduras,  to  cut  an^  export  mahogany  from 
the  Spanish  territory,  sending  cutters  and  sworn  measurers  to 
aid  in  the  business. 

When  the  Concord'  first  left  the  Bellize,  she  receivedy  from 
the  superintendent  there,  a  clearance  for  the  logwood,  and  for  a 
blank  number  of  feet  of  mahogany,  (for  at  thalt  time  she  had 
none  on  board ;)  with  a  permit  to  carry  the  same  to  Liverpool  $ 
and  a  certificate,  that  bond  had  been  given  by  the  said  Graham, 
that  he  was  a  British  subject,  and  would  carry  lus  aaid  ovgo 
to  Liverpool,  and  not  land  it  in  the  United  States. 

By  the  treaty  of  1762,  between  Spain  and  England,  the  formet 
eeded  to  the  latter  the  right  of  cutting  and  exporting  logwoo4 
from  a  certain  district  of  country  on  the  Bay  of  Honduras;  and, 
by  the  treaty  of  1783,  the  limits  of  this  settlement  u«  fiited, 
extending  from  Rio  Hondo  on  the  north*  iind  ftibor  on  tba 
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womnk^  tnchidutg  the  Beilize  within  those  limits.  The  conTOD-- 
tUm  of  1786,  between,  these  powers,  extends  the  pmileges  be- 
fine  granted  to  the  cutting' of  ali  other  woods  within  that  set- 
tlement, and  gathering  the  natural  fruits  of  the  earth ;  but  not 
to  tlK  cultivation  of  the  land,  or  the  erecting  of  jnanufac  tones. 
The  treaty  of  11^83,  contained  an  express  reservation  of  the  so- 
fereignty  of  Spain  over  this  territory;  and  the  convention  of 
1786  stipalatcss,  when  wood  should  become  scarce  within  the 
Aitish  settlement,  that  the  settlers  may  cot  it  without  their 
limits,  paying  a  jqst  price  therefor.  • 

The  government  of  the  British  settlements  is  vested  in  a 
•Qperlntendent,  appointed  by  the  crown,  who  appears  to  unite 
legislative,  judicial,  and  executive  powers  within  the  same; 
but  who  acts  under  instructions  from  the  king  in  council,  pre* 
viousFy  given,  or  by  his  approbation,  afterwards  given,  to  his 


On  the  14th  of  July  1804,  the  superintendent  issued  his  pro- 
clamation, reciting  that  mahogany  exported  from  that  settlement 
to  America,  is  limited,  by  instructions  of  his  majesty,  to  seven- 
teen inches  fiameter,  and  that  an  application  had  been  made 

• 

to  bim,  by  the  magistrates  of  the  settlement,  and  a  committee, 
to  extend  the  permission  to  the  diameter  of  twenty  inches.  He 
therefore  declares,  that  all  vessels  tradifig  from  any  place  in 
the  Bay  of  Honduras,  where  British  settlers  are  permitted  to 
cut  mafa^aoy,  to  any  part  of  the  United  States,  may  take  on 
board  and  carry  away  mahogany, not  exceeding  twenty  inches; 
such  tesaeis  coming,  to,  and  clearing  out  from  the  Beliize,  and 
the  owner  or  consignee  entering  into  bond,  not  to  cut  or  carry 
away  any  mahogany  to  the  United  States,  exceeding  the  size 
thereby  allowed. 

-  On  the  llUi  of  October  1804,  the  superintendent  issued  a 
sseond  fmclamation,  reciting,  that  by  his  former  proclamation 
of  the  14th  of  July,  mahogany,  not  more  than  twenty  inches, 
was  permitted  to  be  shipped  on  board  American  or  foreign  b*ot* 
fsms,  which  permission  had  been  highly  disi^proved  by  the 
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ceminaader-iQ-chlef  of  Jamaica  ani  Ua  dependaociear  tkcva- 
fbre  it  ia  ordered,  that  mahogaajr,  maaauriog  more  than  aeran* 
leen  inchoa,  will  oot  jbe  permitted  to  be  exported  from  tUa 
aettlement  in  anf  jimerican  or  foreign  vf9eL 

It.  appeared  bf  the  depoaitiona  of  a  number  of  witieaiaijthea 
reftident  in  the  Britiah  Umiu  of  HondurM,  and  who  had  long . 
reaided  there,  that  they  knew  and  had  heard  of  no  Act  of  Par- 
fiament,  orders  or  inatruclions  of  the  Britiah  govenmieitt,  for* 
bidding  the  exportation  of  mahogany  of  any  sise  from  that  ael^ 
tlement  to  Great  Britain ;  and  mioiy  of  them  stated,  that  anch. 
were  their  aituaUona,  that  had  any  auch  ever  isaned,  they  m«at 
have  known  it ;  and  that  in  that  trade,  and  in  thia  reapeet,  thejr 
knew  of  no  difference  betweon  British  and  foreign  reaaA. 
The  right  of  the  plaintiff  to  recover,  waa  opposed  «ipQD  two 

'  grounds :  first,  that  the  wuranty  waa  not  complied  with ;  aiiA 
aecondly,  that  a  deviation  was  committed.  On  the  first,  it  was 
argued,  that  though  hi  fact  the  mahogany,  the  aalicle  prohtblt- 

,  cd  on  account  of  ita  size,  was  taken  in  without  the  British  liaaits, 
yet  the  yesael,  having  received  her  regular  dearancea  aad  per- 
mit  from  the  auperintendent  of  the  aetdeaent,  and  having  given 

.bond  to  carry  it  to  Liverpool,  it  must  be  oonaideMRl  as  an  ex- 

• 

'portation  from  that  aettlement,  by  a  British  subject,  reaident 
there.  If  so,  it  was  clearly  prohibited  by  the  general  and  nn- 
qualified  expressions  of  the  second  proclamation;  which  imer- 
4ioU  the  exportation  of  inahegany,  above  apveatean  incfaest 
from  that  settlement  in  foreigp  vessels,  fint,  even  if  the  «x« 
portation  should  not  be  conai^red  aa  from  that  settlement,  idin 
having  on  board  papera  to  ahow  that  thia  waa  the  £sct,  waa  aa 
much  a  breach  of  the  warranty,  aa  if  the  fact  had  been  na^  A» 
would  equally  have  led  to  a  condemnation. 
.  If  the  trade  was  prohiluted,  the  license  of  the  auporiMtAlideii* 
and  the  clearance  at  BeRize,  wUl  not  legitimate  thn  transaatfawi^ 
iMBce  no  part  of  the  mahogany  waa  on  board  when  tiieae  JM^em 
wera  made  out  \  and  it  is  to  be  preattmad,  than  .wk«n  ihn  wood 
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AmiM  b»  ukeD  int  it  mm  to1)e  of  the  rixe  i>cnzkitted  !•  be  ex* 
ported*  • 

Sec«idly»  there  was  a  deviation*  On  thta  poifH  it  vaa  insistf 
ed)  that  from  the  circumstance  of  the  inaured  being  a  British 
aubjectt  reaident  in  the  British  settlement  at  Honduras,  who^ 
aofiki  not  legally  trade  with  the  enemies  of  his  country;  (for 
en  the  llth  of  January  1605,  war  was  declared  by  England 
igaiiiat  .Spain,)  and  if  there  had  not  been  war,  who  was  prevent* 
ed  by  the  treaties  subsisting  between  those  powers,  from  cut- 
ting wood  without  the  British  settlement ;  it  most  have  been 
■nderatood  between  the  plaintiff  and  defendants,  when  this  po- 
llcy  was  made  out,  that  the  risk,  was  to  commeaee  from  the 
hm^g  of  the-  vessel  at  a  port  in  the  British  aettlement  in  Hon* 
daras,aad  not  Honduras  generally,  as  expressed  in  the  policy. 
Thirdly ;  it  was  cpntended  that  the  defendants,  at  all  events, 
«e  not  liable  to  pay  for  the  mahogany  taken  in  after  the  cap* 
tare* 

It  waa  annered  by  the  counsel  for  the  plaintiff,  first,  that  if 
the  e«pMrtataop  had  heoi  from  the  Britkih  settlement  at  Hon* 
duraa,  yet  there  was  no  law  or  proclamation  which  forbid  fb^^ 
reign  vepseta  liMn  carrymg  mahogany  of  any  size  to  Bngland. 
The  policy  oC  the  British  government,  which  was  to  procure 
for  the  mother  country  the  best  wood,  whilst  that  of  inferior  * 
qualhy  was  allowed  to  be  transported  to  other  naticxns,  will 
throw  light  «pa»  the  construction  of  the  proclamations. '  The 
first  is  confined,  exelunvely,  to  mahogany,  to  be  exported  to  the 
United  Stateain  any  vessel*    It  was  this  permission  which  was ; 
disapproved  by  the  coflamander^n^hief  at  Jamaica,  and  it  was 
«« this  acGPtmt  that  the  second  prochtmation  was  issued,  re*'. 
dacing the  sine  to  seventeen  Inches,  as  it  stood  before  the  first- 
was  isaned.    The  second  proclamatioii,  then,  ought  to  be  con*' 
stroed  ao  m  aaerely  to  operate  as  a  repeal  of  the  firat,  and  not' 
to  be  nore  extensive  than  it* 
Upoa  the  second  pointy  they  reHied  upon  the  words  of  the 

lettey^  wUch.  ttt^Ml  to  every  part  oS  Honduras^  and  wUch 
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cannot  be  rettricted  now.  Third ;  it  w«8  inusted  that  Uie  cap* 
taip  was  not  pnivented  by  the  c^>tare  from  taking  in  a  Ml 
cargo  putcbaaedy  and  lying  alongside  of  the  reaael  when  the ' 
aeixure  was  made ;  and  this  was  done  with  the  permiaaion  of 
the  captor. 

Washington^  JuHice^  asked  the  plaintiff's  counsel,  if  the  re* 
lation  back  of  the  property  to  the  capture  by  the  abandonment! 
did  not  furnish  ah  argument  against  the  claim  of  the  plaintiff 
to  an  indemnity  for  the  cargo  taken  in  after  the  captut'e  ? 

WABHIJ^QTOJ^^  Ju9tie€y  delivered  the  charge  to  the  jmry. 

•  This  is  a  case  of  some  difficulty^  and  of  considerable  imereat. 
It  deserved  and  has  received  an  able  discussion  at  the  bar,  and 
a  patient  examination  by  the  Court  and  jury.  Thinking  that 
the  cause  must  turn  entirely  upon  the  warranty,  we  will  atoned 
clear  it  of  the  other  subjects  which  have  been  presented  to  o«r 
consideration.  It  has  been  insisted,  that  the  policy  was  avoided 
by  a  deviation  from  the  voyage  insured.  This  point  is  not  to 
be  maintaioed.x  The  words  of  the  policy  are  plain,  general,  and 
unqualified.   The  places  at  which  this  vessel  was  to  take  in  her 

.  load,  are  slated  to  be  in  Hondurus*  All  parties  knew  that  this 
expression  comprehended  the  whole  of  the  Spanish  posaeeakms 

^on  the  Bay  of  Honduras,  as  well  as  the  small  portjon  on  the 
bay  possessed  by  the  British.  Had  they  intended  to  eon&ie  it 
to  that  part,  nothing  could  have  been  more  esay  or  mtfre  na- 
tural,  than  to  have  inserted  words  to  express, sUch  intentioii* 
There  is  nothing  on  the  fiice  of  the  instrument  itself  or  in  the 
evidence,  which  can  warrant  the  position,  that  they  meant  4if- 
ferently  from  what  their  language  declares;  and  it  woald  be-a 
dangerous  experiment,  in  such  a  case,  lo'leave  a  certain  and 
safe  guide,  with  which  the  language  of  the  parties  fomiahte  0%^ 
to  wander  in  the  unsatis&ctory  field  of  coojectore,  aa  to  their 
probable  meaning.  No  aid  can  be  drawn  from  the  altnatioii  of 
the  plaintiff,  or  from  that  of  his  country,  in  relatioii.to  %Min. 
Though  a  resident  in  the  British  settlement,  it  did  not  Mlow 
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that  if  others  took  wood  from  the  Spanish  port,  he  should  not 
do  so :  and  indeed  it  appearst  that  it  was  common  for  vessels 
to  fall  down  from  the  Bellize,  and  to  take  in  their  mahogany  «t 
GoldeD  River,  or  .Rio  Qrande,  as  was  done  in  this  case.  This 
custom,  if  it  is  saffieiently  proved  to  your  satisfaction,  ought 
tP  have  been  known  to  all  parties,  and  not  being  excepted 
against,  iJfords  a  stnyg  reason  for  believing  that  they  did  not 
mean  to  restrict  the  places  ofiioading. 

The  next  question  is,  has  the  warrant  been  complied  with  ? 
It  struck  the  Court  during  the  trial,  and  we  have  hinted  it  to 
the  bar,  that  this  might  probably  be  objected  to  as  an  illicit 
trade,  being  repugnant  to  a  general  principle  of  Engli&h  law,  if 
carried  on  by  a  British  subject,  with  a  dependency  of  Spain 
during  war,  or  repugnant  to  the  treaties  between  England  and 
Spain,  if  it  took  place  during  a  time  of  peace ;  for,  as  war  was 
declared  on  the  1 1th  of  January  1805,  and  she  took  in  part  of 
her  load  before,  and  part  after  that  period,  it  might  be  well  to 
connder  the  relative  situation  of  the  two  countries  at  those  pa* 
riods.    But,  upon  reflection,  there  does  not  appear  to  be  much 
weight  in  those  objections.    There  was  in  fact  no  trading  with 
the  Spsnish  part  of  Honduras;  but  the  wood  was  cut  and  taken, 
so  far  under  the  authority  of  the  superintendent  of  the  English 
settlemevC,  that  wood-cutters  and  sworn  measurers  were  sent 
down  with  the  vessels.    If  then  the  wood  was  taken  in  time  of 
peace,  it  was  permitted  by  an  article  of  the  convention  of  1 786, 
when  wood  should  become  scarce  in  the  British  settlement ; 
and  as  it  appears  by  the  evidence,  that  the  Concord  did  no 
more  than  Had  been  practised  before,  it  is  lair  to  presume  that 
the  event  had  taken  place  on  which  this  right  might  be  exer- 
cised, and  that  it  was  tolerated  on  .the  part  of  Spain*   And  this 
is  in  no  small  degree  strengthened  by  the  circumstance  men* 
tioned  at  the  bar,  that  this  conduct  of  the  British  settlers  is  not 
to  be  found  in  the  list  of  complaints,  set  forth  in  the  manifesto 
issued  b|;  Spain,  on  the  breaking  out  of  the  war.       * 
I^  on  the  other  hand,  the  wood  was  take&  during  the  war,  it 
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^  <^ti  tlie^4th  of  thM  siontli,  issued  his  pnoclamation,  and  id  c^- 
pooition  to  his  imtructions,  pertbitted  the  exportation  of  nmha^ 
gany,  not  exceeding  twenty  inches^  in  iay  veatel  of  the  UsitcA 
State*. 

On  the  llth  of  October  1804,  he  issues  his  second  procbi* 
nation,  misreciting  Uie  purport  of  the  first,  as  if  it  had  ei^end* 
ed  only  to  foreign  vesseb,  going  with  wood  to  «ny  part  of  the 
world;  and  stating  tbtf  disappn^njdon  of  his  goTemment  of  the 
*        permission  gramed  by  that  proclamation,  he  forbida  the  ex*- 
t.  portation  of  mahogany,  above  seventeen  ipchesy  from  that  aet» 

tlement,  generally;  without  confining  th^  expovtaUoo  so  m^ 
particular  place.  It  is  the  generality  of  the  expressioQi  in  thift 
proclamation,  which  creates  difficulty  in  the  cansOk 

It  must  be  admitted,  that,,  taking  the  words  literaUy»  thof 
comprehend  an  exporution  in  a  foreign  vessel  to  Eng^d,  aip 
weU  as  to  the  United  States ;  and  the  question  a,  whether  tlkek 
instrument  ought,  upcm  legal  and  rational  principles,  to  be  soj 
construed.  The  difficulty  is  increased  by  the  miirecital  of  die 
first  proclamation,  so  as  \o  induce  an  argument  that  it  was  aibt 
the  proclamation,  but  the  recited  permission,  which  was  disap* 
proved.  But  there  are,  nevertheless,  the  strongest  reasona  to 
conclude,  that  the  refesence  was  intended  to  be  to  the  procla* 
"^  nation.  The  date  of  the  first  proclamation  is  correctly  stated, 
and  it  does  not  appear  that  any  other  of  that  date»  or  indeed  of 
any  prior  date,  had  been  issued  respecting  tUs  trade.  It  iS) 
therefore,  rather  to  be  pi*esumed,  that  he  mistook  the  purport 
*  ci  thft  proclamation,  than  that  be  had  in  view  any  other  per* 
mission  granted  by  han,  except  what  that  proclamation  con« 
tained.  The  second  professes  ^o  rocite  the  fimt,  and  by  atatisg 
the  disapprobati<m  which  tte  first  had  received*  it  affords '  tbck 
true  cause  for  making  the  secoM.  If  the  latter  be  con^tnied 
iM  going  no  fitfthei^  ihan^o  repeal  the  form«i»  it  will  reach  ex« 
.  aetly  as  for  aa  the  mischief,  and  no  farther.  If  it  be  taken  lite« 
'  raHy,  it  wiU  go  befrond  the  mischief,  without  an  apparent  cause 
<^  itf  M  »«tt  aa^pcainat  the  policy  el  tbe^British  govemiMBli 
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ia  t«q^t  to  this  tnule.    Beftides,  a  lit^rdl  canttni^tioft  wU 

h«me  th»  effect  to  set  up  the  piOdawmtioo,  aad  to  nuke  it  p|^ 

raftioaBt  to  the.  exifltiog  law  «f  the  sbttlement ;  whkh,  ts  has 

been  stated  brfore,  tolerated  the  eatjiortatien  of  mahogviy  nC 

Mf  tiaey  and  ki  any  vessel,  to  Great  Britain;  whereas  the 

words  used  would  inteidict  such  exportatimi  in  Iblvign  vessds. 

Another  strong  reason  agaipst  the  eonstruetion  was  mendon- 

^  aa  the  bar)  v]t.»  that  th9  bond^  which  was  directed  to  be 

given  under  the  firat  proclamation)  was  cenditioned  that  the 

Baahogany  ahouid  not  exceed  twenty  inchei,  permitted  by  the 

*  paoclamalioa  to  be  ezf^orted  teethe  United  Ssatea ;  but  no  sti- 

pulaciofi  in  it  eatended  to  mahogany  pi  any  siae,  if  exported  to 

England.    On  the  other  hand,  the  bond  actually  given  by  the 

plaiailff  in  thia  eaae,  is  silsBS  as  to  the  dxe.of  the  wood^  but 

contaiaa  ^  expaeas  obBgation  tliat  the  wood  is  to  be  exported ' 

.to  Liverpo^ and  shall  nat  be  landed  in  the  Vhised  Statt^s  thas 

ahowtng  the  aehae  of  the  government  as  to  the  policy,  as  well 

as  to  the  tnia  import  of  tke  regulations  on  this  aubfect.   Upon 

Ibe  whflley  then,  it  seems  to  us,  that  thtf  second  proclamatieti 

does  not  make  this  exportatko  illicttf  and  of  coid'se  that  the 

warranty  has  not  been  violated. 

Aa  there  is  some  little  diversity  of  opinion  itt<  the  Court  fe* 
apecting  the  thitd  pointy  and  it  is  of  no  great  consequence  as  to 
the  vahtOy  that  point  wilT  be  left  to  the  jury. 


In  the  openings  o&  the  part  of  the  plaintifl^  his  ccAHiael  oSeT'* 
ed  a  bill  of  lading,  signed  by  the  eaptain  oof  the  Itflh  of  Febru-  * 
ary  1805,  eighteen  days  after  the  capture,  but  before  the.kfsl^  ^ 
and  before  tha^wisal  left  Honduras*  This  waa  objected  to.  The 
Court  admitted  it  to  go  to  the  jjpry,  observing  that  though,  ac- 
cor^g  to  the  rrgpiar  oourae  of  domg  buafaiessy  the  bIR  of 
lading  is  given  on  taking  in  the  oarys,  aad^iw  general,  if  gfven 
so  long  after,  as  in  tiiis  case,  would  create  a  suspicion  offvaud) 
so  as  to  invalidate  it;  yet,  that  if  a  ftdr  reason  can  be  Isaignedf 
there  ca&  be  no  ground  for  a  charge  of  frippl,    S«ch  a  reaaen 
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taken  place  whilst 

t  be  giveo4ii  a  re- 

ki  it  prorcd^  lad'ai 

t  a  suspicion  tkat  It 

1^  to  the  juiy,  and 

17th  of  Februkrf, 
llhat.the  paper  was 
Int  in  this  eHy^  in  a 
if  as  argued,  in  sup^ 
roved  to  a§ree  ymah 

e  peiaop,4hat  the 


va^A^  •«»•  C'¥v  »-5. -g;:      -g» 
.^  __  l?^lii^ijls*t^iai^^^        rules  of.lmr  in 


it- evidence  withlii 
r^^o^-r-ffw^^ew  ^ffy^ap  ea'^'^ifof^^f  admitted, 

S5''^i*f^il^£^»p'^«^S®E"mo  ftcit  evidence 

:^M^lS?i^i^:^§i^f^S?#*''"«f'  '*  "  regularly 

4»  ?l{^il^^^^*^'Hi^*^l^^>*<li^n^i^^  it  could  not  be  in 

.^-  .^  ^.,  j|WWi5?iC*61^»!>'l*i?'^W«.  "nee  ♦•»«  capture 

♦■^^^^^  *li#«liS^l-  -^  -  « •  CO.. 

|;e^^4^?Jili|!i..S*t-Miime  to  the  agentof 

t-»  «-7.v»  m-M-m  m-M-»  M-fi,\-m  m-M-»  9-fi,\»  m-M-» 

ii^.^^diM»d||iit^4ii||»  future,  but  before  the 
JMlilP|4S<15i^**iSi*iS^--i*®V  <«8»»t  f  be  left 
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Action  for  a  wlation  of  a  patent-ri^ ht. 

ir  tlte  allegadona  and  suggestions  in  the  petition  for  a  patent  §re  substanti' 

•Of  recited  in  tiie  pateot^  it  i^  be  suifoieBt;  bot  Ae  onmNM  to  do  Has 

iviUvradidateit 


jWBB  an  adiMi  fiir  iBfiruigiiig  the  plaintiff 'b  pBtent-rii^t, 
to  certain  improvements  made  in  the  manufaclBvy  of  wheat,  kc. 
bjr  means  of  a  hopperboy.  The  petition,  the  )>atent,  dated 
lS\h  December.  1790,  and  .the  speoiiication,  were  read;  with 
ffooi  thit  ihe  defiendant  had  erected  aimilar  machinery  in  h^ 
jpoill  witbotti  pc^muBBioD. 

Hare  ead  Binaeyf  for  plaiiiliff. 

Rawle,  for  deif»dant. 
'  A  aoosuit  was  noved  for  «b  the  following  greuftds.  Firfl%; 
that  the  patent  does  not  recite  that  a  petition  waa  preBonted, 
and  the  suggestions  and  allegations  of  wb«ph  are  recited  in  the 
patent.  It  begins  with  reciling,  that  the  plaintiff  ^  hath  in- 
vented,"  &c.  Second;  the  allegations  and  suggestions  of  the  pe^ 
tition  are  not  recited.  Third;  there  is  an  interlineation  in  th^ 
patent,  and  it  is  this  alone  which  speaks  of  the  hopperboy. 
This  avoids  the  patent,  as  it  will  any  deed.  Tiiat  it  was  intef- 
Mned  after  executed,  is  to  be  presusned,  1  Oall.  64.  Fourth;  it 
does  not  appear  that  the  patent  was  recorded*  Fiilh;  the  pa- 
tent is  for  more  than  the  discovery,  and  it  is  therefore  void ; 
Bull.  N.  P.  77.  The  discovery  is  only  of  the  cross  piece  to  the 
upright  shaft  for  moving  and  cooling  the  flout;  and  it  haa  beep 
proved  that  the  upright  shaft,  with  a  different  kind,  of  crose 
piece,  hkd  been  used  long  before  the  (fate  of  this  patent ;  so 
that  the  patent  gives  the  exclusive  use  to  that  in  which  the 
plaintiff  wBs  not  entitled  to  the  exclusive  Bliperty. 
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Tor  the  dafendaat,  it  wm  ttttedy  that  the  law  does  not  re<pure 
fbaX  the  presentation  of  a  petition  should  be  recited.  Second; 
we  have  ptfodoced  the  petiti6»»  and  the  material  snggeatioDi 
are  recited.  Third ;  it  is  too  late  to  obfect  to  the  patent,  os 
account  of  the  interlineation,  after  it  Iuki  been  read.  Fourth ; 
the  rtcording  of  the  patent  »  merely  directory  to  the  officer. 
The  right  rests  independent  of  it,  by  the  express  words  &f  thp 
act  of  IT90.  Fifth;,  the  ptfeot  oiiy  y»»ts  a  right  to  the  «p- 
right  shaft,  and  the  other  parts  of  the  machinery,  wMi  the  hn-^ 
proremeat  oithe  hopperboy  amiezed.*  No  person  b  pVechided 
fiom  usiag  erery  part  of  the  tniffhi>e,  ^Mhout  iftenewly  hi* 
rented  heppertioy. 

-  By  ih$  Court.'  Theeecond  ground  ibr  a  nonsuit  ts  n«t  Co 
•he  gottan  orer.  If-  the  allegad»ns  and  auggithiua  4Sf  the  pC^ 
tition  are  substantially  recited,  it  will  be  sufictent.  But  in  tlA 
case  they  aie  not.  All  the  reciods  hi  *the  patent  rtffer  to  the 
elevators,  and  other  parts  of  the  mill  mttchhiery,  escept,  that 
the  use  of  the  hopperboy  is  incidentally  mentioned ;  irithout 
any  description  of  its  use,  and  the  ratfiner  in  which  it  is  to 
work.  But  the  petftion  ^res  a  minute  and  full  description  of 
it,  which  substantially  ought  to  hare  been  recited;  particularly 
fa  this  case,  where  the  patent  does  not  in  any  manner  refer  to 
\he  petition  which  has  been  iiead.    Not  that  we  mean  to  say 

« 

Aat  such  a  reference  was  necessary,  if  th6  suggestion  of  the 

petition  had  been  substantiaUy  recited. 
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Id  equity.  The  pkintiiF  filed  a  bill  for  reCeC  from  a  judgment  entered  on 
the  awavd  of  rcfcreea^  ddaobtg  to  have  cenain  credits  aDowed  to  luni» 
which  had  not  been  given  to  him  in  the  accountB,  stated  and  adjusted 
between  him  and  the  defendant^  upan  i^ch  Hm  awnid  vm  given. 

?hin  Biiatafces  in  fiicts»  which  appear  upon  the  face  of  ^e  awaxd*  or  which 
could  be  made  out  from  the  eridence  hod  befbre  the  refereea»  or  €ot 
their  examination  I  might  have  been  taken  advantage  of  by  ezceptionB  to 
the  award;  and  these  cannot  afterwarda  be  made  the  subject  of  a  claim  to 
refief  inequity. 

1^  bill  cattiot  be  aoppoHed  tt  a  bS  of  diacinreiy,  because  the  plaintiff 
dMs  nottilati  tlyfthe  relies  on  tiie  diieorefytohe  obtained  Ibr  the  dete- 
.dsnt,  but  that  he  can  prove  fte  nistafcea  of  the  sihtatMa. 

1  HE  plaintiff  filed  his  bill  praying  relief  against  the  award 
of  arbitrations  which  ted  hten  approved  by  this  Cositf  after 
exceptions  had  been.taken  to  it;  and  upon  a  seirt  facias  isauM 
thereon,  judgment  had  been  obtained. 

The  biU  states  that  against  the  sum  of  13,085  dollars,  n 
cents,  awarded  to  the  defendant,  the  referees  ha4  not  allowed 
the  following  credtta.  First;  the  sum  of  10>382  doilars^  90. 
cents,  (being  Barron's  proportion  of  the  pi*operij),  advanced  hf 
the  plaintiff,  on  the  genaral  account  of  •the  persons  engaged  in 
the  land  purchases;  that  this  credit  was  not  admitted,  becati^o 
tke  pl^iffctifF  had  received  ftom  t^e  proceeds  of  sales  of  ^vers 
parts  of  a  South  street  lot,  a  sum  eqnal  to  the  whole  sumiie  had 
fldfgnced,  which,  the  bill  states  was  in  effect  giving  to  Barron  one* 
fiUi  pan  e[f  tbe  sales  of  this  lot,  though  he  had  sold  his  interest 
therein  to  the  plaintiff.  Second ;  that  the  refeices  ofliMtted  tOb 
credit' Ihe  plaintiff  9,690  tfoOats,  6f  cents,  being  Berron'e  one- 
fifth  of  ^ihor  tame  expended  bf  thepUintii^|br  the  same  con* 
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ceni)  as  appeared  by  an  account  exhibited  to  the  refereea,  and 
admitted  bf  the  defendant;  that  the  plaintiff  has  heard,  that 
this  credit  was  not  given,  under  the  supposition  that  the  plain- 
tiff was  indebted  to  Barron  five  hundred  pounds,  §ar  a  purchase 
in  1774,  of  all  Barron's  interest  in  five  thousand  acres  of  land, 
which  sum  of  five  hundred  pounds,  with  the  interest  was  equal 
to  the  credit  claimed.  Whereas,  the  plaintiff,  bad  he  known 
of  this  mistake  in  the  referees,  could  have  made  it  appear  by 
sufficient  evidence  that  he  had  satisfied  Barron.for  his  part  of  the 
above  land,  and  lor  other  land  vk  Bedford  oeunty,  and  of  certain 
sums  paid  Ibr  Barron. 

The  second  ground  of  qomplaint  againM  the  award  is,  that 
the  referees  have  given  credit  to  the  defendant,  as  assignee  of 
Barron,  who  was  assignee  of  Israel  Morris;  Ibr  j£758  3«.  4i/. 
due  to  said  Morris ;  whereas  the  plaintiff  has  been  uifiirmed» 
and  believes,  that  no  assigiunent  was  ever  made  by  Morris 
ta  Barron;  and  in  &ct,  Morris  has  btougkt  a  suit  against  the 
plaintiff,  which  is  now  pending,  to  recover  thi^  very  sum  of 
money. 

To  this  bill  a  general  demurrer  was  put  in. 

The  cause  was  argued  by  Hopkinson  and  Levy,  for  plain- 
tiff;  and  Ingersoll  and  Lewis,  for  defendant. 

'  WJSHIJSTGTOMy  Ju«rcrtf,delivered  the  opinion  of  the  Court. 
Il'he  reason  assigned  in  the  bill  for  the  relief  prayed  is,  that 
the  above  ombsions  to  credit  the  plaintiff,  as  well  as  the  charge 
of  £7!ifi  3«.  4</.,  are  plain  and  evident  mistakes,  which  a  Court 
of  Equity  ought  to  correct.  When  these  points  were  argued,, 
on  escceptions  to  the  report -of  the  referees,  the  Court  laid  jk 
down,  that  plain  mistakes  might  be  examined  into  at  law;  not 
only  such  as  appeared  upon  the  face  of  the  award,  but  such  as 
eould  be  clearly  and  palpably  made  out  by  the  proo^  laid  be- 
fore the  referees,  or  acknowledged  by  them.  The  plaintiff  there* 
fore  had  a  «ftmplete  a^d  adequate  remedy  on  the  other  aide  of 
thia  Court,  and  efllier  pursued*  this  remedy  ineffectnidly,  or 
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M^Mted  it;  id  eiUier  of  which  cases,  ought  a  Court  of  Equity 
t0  interfere,  merely  upoo  the  ipround  that  tfateae  mistakes  exist  I 

The  ptointiiTs  counsel  seems  to  have  been  well  aware  of  this 
dilemma,  and  therefore  hc^a  very  prudently  attempted  to  sup- 
port this  as  a  hiU  of  ^covery.  But  if  this  be  stieh  a  bill,  so 
Js  ev^  bill  in  equity.  It  is  not  pretended'  that  the  facts  can 
only  be  got  at,  by  a  disclosure  to  be  forced  from  the  defendant; 
on  the  contrary,  it  is  stated,  that  the  accounts  on  which  the 
plaintiff's  two  credits  are  founded,  were  admitted  by  the  defen- 
imt  be£»re^he  referees.  There  seems  to  Have  been  no  defect 
oC  piCK^  before  the  rderees,  nor  indeed  from  the  nature  of  the 
tnnsaction  coold  thete  w«U  be  any,  as  to  the  first  credit  claims 
td ;  and  if  there  were  ,a  mistake,  it  must  have  been,  as  a  stated 
bm,  one  which  proceeded  from  error  in  the  judgment  of  the 
seferees.  But  this  did  not  appear  to  be  the  case,  when  all  the 
evidence  was  befifre  the  Court,  on  the  former  occasion.  As 
tp  the  second  credit  claimed^  the  bill  aver^  that  the  plaintiff 
can  prove,  by  good  and  sufficient  evidence,  the  facts  material 
to  estabtish  )t;  as  to  this,  then,  a  discovery  is  hot  retjuired. 

So  too,  asto  the  creditclaimed  by  the  plaintiff  of  j8758  Ss.  1  \d.^ 
so  far  from  its  having  been  refused,  because  it  was  not  in  the 
power  of  the  plaintiff  to  establish  ill  by  proof^  we  must  suppose 
that  such  proof  was  laid  befote  the  arbitrators,  not  only  because 
the  contrai^  is  not  stated,  but  because  the  referees  are.  charged 
with  having  made  a  plain  mistake  in  disallowing  it:  at  the  same  ' 
titoe,  should  J.  Morris  recover  a, judgment  against  the  plain- 
tiff^ upoh  the  ground  that  the  assignment  to  Barron  was  not  . 
made;  I  will  not  say  that  the  Court  ought  not,  in  that  case,  to 
relieve  the  plaintiff* 

Demurrer  ^Uowedj  qnd  bili  diitniswtd  with  coatw. 
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The  Divlriet  Judges  of  the  Courts  of  the  United  Ststet  IttTV  no  an^^ 

issae  wiits  of  ne  exeat. 
The  affidsTit  upon  which  this  writ  will  issue,  should  be  pontiYe  to  a  debt, 

or  to  the  belief  of  the  pUintiff,  that  a  certain  balance  of  account  was  dae. 
The  plaintiff  was  admitted  tq  a«Bei|d  his  affidavit ;  and  being  swtOfn»  at  the 

instance  of  tlie  defendant,  be  was  permitted  to  slate,  liiat  a  ptitiealtf 

item  of  his  claim  Ifid  not  been  pasBed  upoo  by  ttbilntas,  wIm  laA 

frtaaiB\ntA  the  accouBta  between  the  parties. 

# 

J\l  J^E  exeat  had  beep  awarded  in  this  case,  by  the  Dk- 
trict  Judge,  and  bail  taken.  A  motion  was  now  made  to  dia^ 
charge  it,  on  the  ground,  that  the  ^atiict  Juidge  bad  qp  power 
to  award  it^    Upon  this  ground,  the'Court  quashed  the  writ. 

The  plaintifT  then  moved  to  award  ^a  new  writ^  which  was 
objected  to  by  Levy,  for  defendaat ;  the  plaintiff  having  atatedt 
that  the  bill  is  filed  on  account  of  a  particular  iransactioni  in  a 
certain  vessel,  which  transaction  has  been  referred,  and  was 
settled,  as  appears  by  an  item  in  the  account*  on  which  the  ar- 
bitrators acted,  in  which.they  credit  the  defendant  9,000  dollars, 
on  account  of  this  vessel  and  cargo.  Secondly  9  that  the  affi- 
davit is  insufficient,  as  it  merely  states  that  the  plaintiff  has  a 
just  denuind  against  the  defendant;  whereas,  if  he  claimed  a 
debt,  he  should  have  stated  positively,  that  so  much  was  due; 
'  or  if  he  claimed  a  balance  of  accounl,  he  should  have  sworn, 
that  he  verily  believed  the  balance  in  his  favour  to  be  so  Inuch. 
Tidd.  Prac.  21.  2  Vea.  489.  3  Atk.  501..  Thirdly;  the  faiil  hot 
no  equity  for  this  Court ;  for  if  a  balance  is  due  the  plaintiff,  be 
may  have  a  remedy  at  Common  Law. 

By  the  Court.  The  affidavit  is  clearly  defective.  Thr  plain- 
tiff should  swear  positively  to  a  debt,  or  to  his  belief|  that  a 
certain  bilance  of  account  was  due. 
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The  plunt^  bemg  in  Court,  and  making  this  affidavit,  tlie 

.   Court  awarded  a  new  writ ;  it  appearing  upOD  th^  examinatioli 

•f  the  plaintiff,  who  was  sworn  at  the  instance  of  the  defendant^ 

that  the  particulHir  account  on  which  this  suit  was  brooghty 

I  tkough  laid  before  the  aibttratorsy  had  not  been  acted  upon  in 

.  IP7  manner. 


Levy,  for  defendant 
Rawle,  for  plaintiff. 
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Dk  Tastett  &  Co.  v««  Crowillat. 

A  merdianty  who  is  in  the  habit  of  insaring  for  his  oonreapoiideiiti  and  is  or« 
dei«d  to  tnak^  insurance^  which  he  negleofei^  or  imperfectlf  exeontes  i  is 
answeimble  as  if  he  was  himself  the  sasoKr,  and  is  entitled  to  the  pre- 
mium. 

When  the  insurftnce  has  been  imperfectly  made,  and  not  aHogetber  ne- 
glectedf  it  may  be  qnestioned,  Whether  the  ag^t  is  liable  for  more  Ihsft 
the  dama§pes»  equal  to  the  chanee  of  the  indADntty  wlifcb  would  hBve 
been  afforded  by  the  exact  execution  of  the  oirder. 

A  daim  of  damages  against  an  agent,  upon  the  ortes  of  the  principal 
which  he  is  charged  with  neglecting,  is  not  entitled  to  frvoor,  if  the  or- 
der has  been  couched  in  doubtfid  terms. 

If  a  reasonable  diligence  was  used  by  the  agent  to  effect  the  insurance,  he 
/     is  hot  liable. 

The  neglect  of  the  agent  to  give  his  principal  notice  bf  his  having  been  un- 
able to  execute  the  order  fbr  insunuiee,  will  isakit  Mb  fiabla  in  Aouigcs. 

Unliquidated  damages  cannot  be  set  off. 

An  agreement  to  accept  bills,  renders -it  uimeceaBary  that  the  drawee  shall 

4 

have  funds  in  his  hands  beloi^iqg  to  the  drawer* 
^    Parol  evidence  to  show  facts  stated  in  certain  letters  received  by  the  wit- 
ness,  will  not  be  admitted  $  as  the  letteia  are  highar  testimony,  and 
should  be  produced*  ' 

» 

1  HE  jury  were  empanneUed  u>  try  issues  in  two  actions^  th* 
one  brought  to  recovertheamoumof  a  bill  of  exchange,  drawa 
by  the  defendant  on  a  house  at  Rochelle,  in  favour  of  the  plain- 
tiffs, for  two  thousand  pounds  sterling,  and  damages,  the  aame 
having  been  protested ;  and  the  other  fi>r  the  balance  of  a  com- 
mercial account.  The  plabtiffs  are  merchants  residing  at  Lon- 
don,  bcj^ween  whom  and  the  defendant  very  considerable  trana- 
actions  had  taken  place,  principally  in  Hie  drawing  of  UUs  en 
each  others  and  insurances  effected  in  England,  X>n  vesaels  and 
cargoes^  sent  by  the.  defendant  to  fl&gland,  and  Co  diHnttt 
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parU  of  ibe  continem.     Many  of  the  defcDdaiit's  bjlls,  drawn 
in  the  sunmier  and  autumn  of  1 805,  en  the  plaiatiiTt)  were  pro- 
tested;  and  the  defeodant  having  been  obliged  to  pay  the  da* 
magesy  to  the  amoant  of  about  two  thousand  pounds,  this  » 
eiaiiaed  by  the  defendant  as  an.  <^bet,  the  pUintiff  consenthig 
Ikat  the  clum  may  be  made  h)  this  action.    He  also  claimed 
the  sum  of  seven  thousand  pounds  of  the  plaintiff,  for  not  hav- 
ing effected  an  insurance  on  the  Betsey,  as  he  had  be^i  direct- 
ed to  do,  and  as  he  had  been  in  the  habit  of  doing  on  former 
occasions.  This  cause  was  partly  tried  at  a  former  term,  when 
K  was  objected  by  the  plamti&'  counsel,  that  this  claim,  if 
well  femidedf  could  not  be  made  an  oRset.    Bbt  the  Court  de^ 
;ck^ng  otherwise,  a  )ofor  was  withdrsEWO,  that  the  plaintiS 
might  have  an  oppoitoaity  of  taking  testimony  to  meet  this 
point.   Depositions  having  been  taken,  the  question  relative  to, 
this  point  appeared  to  be  as  foHows.   In  consequence  of  a  deei-.. 
sion  in  the  case  of  Relluer  v«.  Le  Messurier,  in  1803,  4  East's 
Reports,  396»  declaring  that  policies  made  in  England  upon  fo* 
resga  vesauls,  seised  as  prize  by  any  of  His  Majesty's  priva- 
teers, and  condemned,  were  absolutely  void ;  it  had  become  a 
practice,  in  maay  iflstaftces,  for  the  underwriters  in  London  to 
execute  a  policy  m  common  form,  tfnd  to  give  a  separate  en- 
gagement,  which  they  considered  binding  on  their  honour,  to 
pay  the  losses  in  eases  of  captures  and  condemnations,  whether 
by  English  ciuisett  or  otiiers.     in  the  summer  of  1805,  thp 
plaintiffs  haviiig  been  ordered  by  the  defendants  to  ^tain  an 
inaniance  oo  a  vessel  named  the  Tryphenia,  had  it  effected  with 
this  separmte  eiigagement,  of  which  he  informed  the  defendants 
•n  the  leA  of  October.    In  the  summer  of  the  same  year,  the 

• 

dcfoftdant  wrote  to  the  plaiAtiffb,  informing  them  of  his  intend- 
ed slttpmeot  ef  a  cargo  of  colonial  produce  to  Antwerp,  by  the* 
ship  Bets^ }  and  desiring  him  to  iasore  six  thousand  pounds 
on  the  t»g^  which  hfi  desires  may  be  done  ^  by  the  most  9oli4 
,^«wraiBce."  He  shortly  after  directed  him  to  insure  one  thou^ 
send  poitfids  oiore  on  the  same  cargo.    The  plaintiis  had  the 
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insursTDce  effected  in  tbe  common  mannef,  liut  no  separate  en** 
garment  to  insure  against  capture  was  obtained ;  and  it  ap« 
pears,  by  a  deposition  in  the  cause,  that  the  .broker  who  wSs 
applied  to,  to  get  the  insurance  effected,  was  instructed  by  the 
plaintiff  to  obtain,'  if  he  could,  such  a  separate  engagemnit* 
The  attempt  was  made  at  Lloyd^s  Coffee«Home,  but  none  of 
the  underwriters  could  be  prevailed  upon  to  enter  ihto  sueh  an 
engagement. 

On  the  16th  of  October,  the  plaintiff^  enclosed  to  the  de« 
fendants  three  separate  accounts  for  the  insurances  effected 
upon  the  Tryphenia,  the  six  thousand,  and  the  one  thousand 
pounds  on  the  Betsey's  cargo.  In  the  irst,  they  ^atedf  ape« 
cially,  the  separate  agreement  which  had  been  obtainad ;  bnt^ 
made  no  mention  of  it,  as  to  the  other  insurances.  No  Qlll«^' 
notice  was  given  to  the  defendants,  that  in  the  latter  case  aueh 
an  agreement  had  not  been  obtained^  The  Betsey  was  capitured 
about  the  middle  of  November,  by  a  British  cruiser^  and  con* 
demned  as  good  pmze. 

On  the  3d  of  July  1805,  the  plaimiflb. wrote;  to'  Ite  defaid* 
ants,  referring  to  a  former  letter  from  the  defimdants,  in  which 
he  stated  the  details  of  his  concern,  wilh  AntlMny  De  Tastett 
8c  Co.,  of  St.  SebastiSns,  which,  they  say,.  <<  we  are  to  support 
with  all  our  credit.  We  have  written  th^^  on  this  subjecti 
and  said  that  we  would  honour  ail  your  drafts  on  ws,  for  your 
account."  .    •     ■ 

On  the  2 nh  of  August,  the  plaiattfis  wrote  to  t}ie  deted- 
«it,  that  they  would  accept  no  mor^.of  his  bills.'  In  «MUiy 
tetters  from  the  defendant  to  the  plaintiffs,  previoue  tti  tbe  let- 
ter  of  the  'S7th  of  August,  when  he  mentioned  the  Wis  drawn 
dn  the  plaintiffs,  he  di^nguished  between  those  drawn  on  ac* 
count  of  his  connexions  with  the  house  at  S(. .  Seb»itis!i% 
#hich  he  directed  to  be  charged  to  them;  and  those  drawn  on 
Kis  own  account,  which  he  ordered  -to  be  placed  to*  hie  parti** 
euli^  debit. 
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Tile  defendant's  coufiflel  olTered  a. witness  to  fffoye,  that,  by , 
Ibe  letters  of  his,  the  witness's  correspondents  in  England, 
tbejr  had)  in  tlie  sumttier  and  fall  of  1805^  effected  insurances  - 
on  his  pro|>erty,  with  a  separate  engagement  to  pay,  though 
the  property  should  be  seized  by  the  British  cruisers,  and  con* 
demned.  This  ^as  objected  to,  and  the  Court  sustained  the 
objection ;  obserriog  that  the  erideDce  was  of  no  higher  dig- 
nity than  hearsay. 

Ihiponceau  and  l^^jy  for  the  defendants,  contended,  first ; 
that  the  pJaintifi^  were  bound  to  have  the  insurance  eCTected 
upon  the  cargo  of  the  Betseyi  with  a  separate  engagement,  as 
hid  been  done  on  jthe  Tryphenia  \  or  should  have  shown,  satis* 
fibctoriiy,  th^t  they  could  not  get  this  done.    Proof  that  one 
broker  had  mad«  an  unsucceeaful  attempt,  is  no  evidence  that' 
athf^rs  might  not  hare  succeeded,  if  they  had  been  applied  to. 
Second ;  that  even  if  every  proper  attempt  had  been  made  by  ' 
the^pUiiitiffii,  and  had  £Edied,  Hill  the  plaintiffs  should  imme* 
£ately  have  giv^li  the  defendant  notice  thereof^  to  enable  hn 
to  coyer  his  pnpperty^folly  in  this  country.    Third;  that  the- 
plaintiffs',  having  engaged  to  honour  the  defendant's  bills,  they 
were  bound  ta  do  so;  and  are  liable  to  pay  all  the  damages 
ariung  frons  their  fiuiore. 

Rawle,  for  plaintsff,*on  the  first  point,  answered,  that  no  or- 
der to  insure  in  the  way  now  contended  lbi*,was  given;  and 
the  plaintiffs  endeavoured,  as  far  as  they  were  bound,  to  obtain 
such  an  insurance,  but  could  not  do  it;  consequently  they  are 
not  liable.  Second ;  the  accounts  enclosed  in  the  letter  of  the 
16th  of  October,  in  one  of  which  mention  is  made  of  this  sepa^ 
rate  and  special  underwriting,  and  in  the  other  cases  no  notice 
is  taken  of  such  an  agreement,  ^ere  aufficiei\t  to  apprize  tha 
<leiendaot  of  thereal  situation  of  the  cargo  of  the  Betsey,  as  ter' 
the  indemaity  secured  on  it.  Third ;  that  the  undertaking,  ap 
the  plainHlfs,  to  accept  the  defendant's  bills,  went  only  to  such 
as  weia  draw»  in  relation  to  his  concern  with  the  house  at  Sti 
Sebastians  i  that,  at  any  rate,  the  demand  cannot  be  supported, 
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unless  the  defendant  had  shown  that  he  had  sufilicieftt  {tiD4a 
in  his  hands  of  that  bouses  to  authorize  him  to  draw ;  and  at 
all  events,  the  plaintiffs  were  not  bound  to  accept  anf  bilti 
drawn  after  the  37th  of  August,  when  they  informed  him  that' 
they  would  accept  no  more  of  his  hills.  ' 


WASHIJ^G  TO^r^  Ju9tice^  delivered  die  opmion  of  the  Court* 
The  first  question  arises  upon  the  defendant's  claim  of  seven 
thousand  pounds.  The  law  is  clear,  that  if  a  foreign  merchaati 
who  is  in  the  habit  of  insuring  for  his  correspondent  herei  re- 
ceives an  order  for  making  an  insurance,  and  neglects  to  do  aO| 
or  does  so  differently  from  his  orders,  or  in  an  insufikient  maa* 
ner,  he  is  answerable,  not  for  damages  merely,  but,  as  if  he 
were  himself  the  underwriter,  and  he  is  of  omirBe  entitled  to 
the  premium.  In  this  case  an  insuramce  was  effected,  vabd  a^ 
far  as  it  went,  and  had  it  gohe  as  for  as  the  defen<kiBt  contends 
it  ought,  it  would,  by  the  legal  decisions  in  England^  have  been 
^operative  and  void.  But  the  defendant  says,  that  this  ought 
;  not  to  have  entered  into  the  consideratiap  of  tb^  plaintiffs;  thaty 
having  ordered  such  an  insurance  to  be  made,  it  was  the  duty 
of  the  plaintiffs  to  make  it,  and  to  secune  to  the  defendant  the 
chance  of  an  indemnity,  though  founded  only  on  the  honour  of 
the  underwriters.  To  ,this  charge  of  misconduct,  the  plaintiff 
has  given  two  answers :  first,  that  he  received  no  orders  to 
e%ct  the  insurmnce,^  in  the  manner  bmt  contended  for;  and, 
secondly,  that  he  made  the  attempt  u»  do  it»«n'd  cooU  not  get 
it  effected.  The  words  <<  ac^id  assurance,"  oontaintil  in  tbe  de- 
fendant's letters,  are  certainly  equivocal.  Th^  mifht  mean 
such  an  insurance,  as  would  completely  protect  the  pNpetty 
against  captures  by  British  cruners,  the  imminent  dang^v  of 
which  were  foreseen  by  the  defendant,  uid  acknowledged  and 
dreaded  by  the  plajntift,  as  their  let^eip  evince;  or  they  might 
mean,  that  the  underwriters  should  be  men  of  solidity,  and  a^e 
to  pay  in  case  of  loss.  It  may  be  proper  here  t«  observe,  that 
e  claim  for  damagea  against  an  agent,  comes  with-  a  bad  <ffmce 
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fi^m  a  pirlntipal,  who  complains  of  a  disobedience  of  ordc 
couched  in  ambiguous  tenna.  If,  with  a  reasonaUe  attention 
the  language,  the  words  would  bear  the  construction  which ! 
been  placed  upon  them,  it  would  be  too  miicb  to  condemn  I 
in  damages^  because^  upon  a  refined  and  critical  examinatioi 
Ibem,  a  different  con^trqyction  should  be  deemed  the  con 
one. 

The  second  excuse  depends  upon  the  fact,  whether  a  reasi 
.  ble  ^diligence  was  used  by  the  plaintiffs  to  effect  an  insuram 
as  ordered.  If  it  was,  they  would  not  be  answerable  for  \ 
want  <>f  success  which  attended  those  endeavours,  eten  i! 
were  perfectly  clear,  that  the  general  principle  contended 
appEes  to  a  case  of  this  kind ;  as  to  which  we  give  no  c 
iHon. 

Tbenext  question  respects  the  claim  for  damages  on 
prot^ted  bills  of  exchange,  which,  it  is  contended,  the  pis 
tjfl^  by  their  letter  of  the  3d  of  July,  uodertook  to  accept, 
the  Ceruit,  it  appears  that  that  promise  was  confined  to  b 
^  drawn  on  accoiuit  of  transactions  which  were  to  take  place 
twecn  the  detedant^  and  De  Tastett  of  St.  Sebastians;  and  t 
is  strongly  confinned  by  the  subsequent  letters  of  the  defend 
to  the  plaintiffs ;  in  which  he  discriminates  between  these  b 
which  are  to  be  ch^ged  to  the  house  at  St.  Sebastians,  \ 
those  drawn  on  lA  particular  account.  If  so>  the  defendan 
entitled  to  iamages  upon  those  bills  only,  which  are  of 
former  description*  But  the  Court  do  not  acquiesce  in  twc 
the  poskiesis  laid  down  by  Mr.  Rawle  under  this  head.  I 
clearly,  the  plaintiffs  were  bound  to  accept  aH  bills  drawn 
tbe  &itb  ot  the  letter  of  the^Sd  of  July,  between  the  date  of 
pliftntiffs*  lettei^to  tbe  defendant,  forbidding  any  further  dra 
a^d  the  receipt  of  that  letter  by  the  defendant  i  until  wh 
time,  it  could  not  be  considered 'as  chaflg^g  the  relative  sit 
tion  of  the  parties.  And  secondly;  it  is  of  no  consequence  w 
ther  the  defiesidant  had  or  had  not  funds  in  the  hands  of  the  ho 
at  St*,  Sebastians,  unless  tlus  had  been  made  a  condition  of 
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pkintlffii'  cogi^^ciAent  to  accept;  for  a  nuui  maj  vafidlj-bM 
'    himself  to  accept  bills  without  fdnds,  and  if  the  promise  be  ge« 
neral,  and  the  transactions  &ur,  he  continues  bound  umO  a 
countermand  is  received. 

Verdict  Jor  the  filamtiJT. 
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CHOB.  mCHABD  PETERS,  District  Judge. 


Lessee  op  James  v9,  Stooksy. 


IJedineiit— 'Altboagh  the  recitals  in  %  warrant,  to  another  than  a  pftHy  to 
the«ttt»  lAay  not  be  evidence  of  the  fact  stated  in  them,  yet  when  they 

'  sfe  oonoboraKd  by  ctvcomstaiieeB,  such  as  the  antiquity  of  marks  on  the 
Srauad,  and  bj  the  oorrespoqdence  between  the  marked  fines  and  those 
stated  IB  tliB  wairalit/  the  jury  may  consider  the  recital,  that  a  previous 
vramnt  for  the  land  had  issued,  as  true;  the  papers  of  the  Surveyor  Ge- 
nend,  to  whom  the  original  wawmt  may  have  been  returned,  having 
been  destroyed  by  fire. 

1  HE  lessor  of  the  plaintiff  claimed  under  a  warrant,  dated  ^ 
the  10th  of  July  1762,  to  William  Hockley,, which  recited  that 
a  warrant  had  issued  for  the  same  land,  to  the  same  person,  in 
1755,wiucli  had  been  surveyed,  iMit  th&t  the  survey  had  ifot  been 
returned.  The  warrant  is  for  five  hundred  acres,  lying  above 
Snake  Spring,  adjoining  Thomas  Croyle.  The  title  is  regu- 
larly  deduted  from  Hockley  to  the  plaintiff,  for  one-half  of  the 
land.  The  warrant  was  surveyed  in  1767,  by  Jacobs,  under  a 
special  order  from  the  Surveyor  General.  This  survey,  irhicli 
was  objected  to  and  disallowed  by  the  Court  on  the  former  trial, 
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VaB  DOW  admitted ;  the  whole  proceedings,  upon  the  caveat 
of  the  plaiBtiff  and  Smith,  agaivst  the  asaignee  of  Doiigiieity, 
being  now  produced ;  in  which  caae,  judgment  was  given  for 
the  caveator,  and  a  patent  ordered  to  hsue  for  the  land  in 
question. 

From  the  blocking  of  the  trees,  found  in  the  lines  of  this 
tract  by  the  surveyor,  who  surveyed  it  under  the  orter  of  this 
Court,  there  was  strong  evidence,  that  this  tract  had  been  sur- 
veyed previous  to  jthe  year  1760 ;  and  the  location  of  it  tbcn^ 
as  laid  down  by  the  survey  in  this  cause,  was  proved  by  very 
strong  evidence.  A  survey  made  for  George  Oroghaii,  of  ^ 
adjoining  tract  of  land,  in  1755,  and  patented  in  1763,  calls  for 
a  line  of  this  tract,  as  Hockley's  land,  by  coursie  and  distance. 

A  recovery,  in  ejectment,  by  Robert  Elliott  against  Deven- 
baugh,  in  1793,  was  also  oiFered  as  additional  proof  of  the 
boundaries  of  the  land ;  which  evidence  was  admitted  by  the 
Court,  in  the  light,  and  in  th^  degree  of  hearsay  evidence.  «s 
stated  on  the  former  trial.  Evidence  was  abo  given,  tba&  the 
Surveyor  General's  house  had  be<A  bumedf  before  1769. 

The  defendant  claimed  under  a  warrant  dated  the  7|h%f  July, 
1762,  surveyed  in  1766 :  but  the  location  of  the  land  did  not  ap- 
pear to  the  Court  to  interfere  with  the  traet,  as  chlMed  by  the 
/  lessor  of  the  plaintiff. 


WA8HIJ\rG  TOJVj  Ju9tke^  is  charge,  informed  the  jury;  that 
the  recital,  in  the  warrant  of  1769,  to  Hockley,  was,  as  balween 
these  parties,  no  evidence  that  a  warrant  had  issue4i  and  been 
surveyed  in  1755  ;  yet,  uken  in  cdnnexion  with  the  ttitiquity 
of  the  marks  on  the  line  and  comer  trees ;  and  the  call  made 
by  course  anil  distance,  of  one  of  the  lines*  of  this  tract,  as 
Hockley's  land,  in  Croghan*s  survey,  made  in  1755;  the  jury 
might  consider  the  existence  of  Hockley's  warrant  in  1755,  as 
proved ;  particularly,  as  the  burning  of  the  Surveyor  General's 
house  accounts  for  the  non-production  of  the  papers,  akid  for 
the  issuing  of  the  second  warranty  on  the  10th  of  July  1763. 


/ 


APRIL  TERM,  laoa. 


141 


Leasee  of  James  w.  Stookc^r. 


«< 


9kmld  tUs  be  th*  opaiAm  of  the  juiy^  tben  thejr  ought  to  find 
fer^ej^aintiff;  sisce  the  defendant  does  liot  set  up  a  title 
whieh  comnMBces  eerlier  than  the  7th  of  July  176!3. 

Should  the  jnrj  not  feel  themeelvea  warranted  hi  considering 
the  plaintiff's  title  to  have  commenced  befbre  the  10th  of  July 
1762,  which  is  three  days  later  thsn  that  set  up  by  the  defend- 
ant; they  wfll  then  inqiure  whether  the  location  of  the  tract 
under  the  warrant  of  the  7th  of  July,  interferes  or  not  with  that 
of  HocVley's  warrant*  To  the  Court,  it  appears  that  the  sur- 
uy  did  not  interfere;  wd  if  this  should  be  the  opinion  of  the 
j|^9  their  .vei^Aict  wil),  on  this  ground,  be  for  the  lessor  of  the 
pUmifiE^  ibr  an  uncBy^ted  moiety  of  the  land  m  the  declaration 
vaieitioBed. 

Verditt^ar  filaintlfffor  a  moiety. 
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Barker  v^.  Parrenhorn. 


«. 


B.  {pledged  a  vessel  to  P.  to  secure  a  sum  of  taimtf  loBoedi  and  /she  was-* 
aflerwards  sttaclied  by  another  creditor  of  B.  in  the  state  of  Delawaic^ 
and  there  sold  under  le^  proceeding!^  P.  becoming'  the  purchaser;  and 
after  repairing  her  at  some  cost,  he  brought  her  to  Philadelphia,  where 
the  plaintiff  instituted  this  action  of  trover,  for  her  recovery. 

Held,  that  the  regularity  of  tlie  proceedings  in  Delaware,  under  which  tbe 
vessel  was  sold,  cannot  be  inquired  into  in  tbb  issue. 

The  tender  made  by  P.  of 'the  amount  of  the  debt  and  interest^  lor  vAoA 
the  vessel  was  pledged,  withoQt  also  tendering  the  eqjenaes  of  her  re- 
pairs, was  not  sufficient. 

Jf^  when  a  party  is  about  to  tender  a  sum  of  money,  the  person  to  whom  it 
is  intended  to  pay  it,  declares  he  will  not  receive  it,  it  is  not  necessary 
that  the  money  should  be  actually  produced. 

rp  * 

L  HIS  was  an  aetion  of  trover  and  coDyersicm,  to  reooTer  t|ie 
value  of  a  vessel,  pledged  by  plaintiff  with  defendant,  to  secure 
a  sum  of  money  loaned.  .The  vessel,  after  the  pledge,  and 
whilst  lying  in  the  state  of  Delaware,  where  she  waa  at  the 
time  she  was  pledged,  was  sold  under  a  jttdgment  rendered  by 
a  magistrate  of  that  state,  u]i()fn  an  attaohment  of  a  Mr.  Long 
against  the  ptaintifT,  and  was  purchased  by  the  defendant. .  He 
found  it  necessary,  before  he  could  remove  her,  to  lay  out'  a 
sum  of  money  in  her  repairs,  after  which  he  bfoiaght  her  to 
Philadelphia.  Some  time  after  the  money  was  due  to  Che  de- 
fendant, the  plaintiif  came  to  Philadelphift  and  denMOided  his 
vessel,  offering  to  pay  the  principal 4)ebt  aihd  iiMrest  due.  The 
defendant  insisted  upon  being  paid  the  money  he  had  expend* 
ed  on  her  repairs,  and  some  other  necessary  sums  laid  out  for 
her.  The  plaintiff,  after  some  hesitation,  eald  he  would  pay 
aoy  legal  demand,  and  called  upon  the  defendant  to  produce 
his  account,  with  the  bills  of  wl>et  he  had  laid  out.    Tlua  the 
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Mendant  refiised  to  do^  and  left  tlM  house,  saying  he  would 
llfnre  aone  of  his  money.  A  tender  was  made  of  the  debt,  but 
ap  money  was  produced  by  the  plaintiff,  for  the  advances  of  the 
4efendant  for  the  Teaael.  .  After  this,  and  before  the  suit  was 
bfimght,  the  plaintiff  wrote  to  the  defendant,  that  he  had  re- 
ceived.his  account,  and  feund  it  extravagant,  and  requesteid  a 
meeting  on  the  subject.  The  meeting  either  did  not  take  place 
OD  thttt  day,  or  they  met  and  could  not  agree ;  but  no  subse* 
quent  tender  was  made  by  the  plaintiff.  The  suit  was  brought, 
after  which  the  defendant  sold  the  vessel.  There  was  sufticient 
,  evidence  in  tlmcaiose  to  show,  that  the  defsndant  purchased  the 
TCisel  for  whoever  might  be  entitled  to  her,  and  considered 
himadf  trustee  for  ^e  plaintiff. 

licvy,  for  plaintil^  cited  Cro.  Ja.  345,  to  show  that  after  a 
MBdcr  of  the  money  due,  trover  will  lie  against  pawnee.  He 
omiteiided  that  defendant  is  to  be  considered  as  a  trustee  for 
jkuotiff^  '^  ^®  ^^  ^  Ddaware  was  regular ;  but  he  insisted 
thiit  the  Justice  did  not  proceed  regularly. 

Mukmgtamj  Justice.  Do  you  admit  that  he  had  jurisdiction 
of  tbftcaae? 

Levy  answered  that  he  had  some  doubts,  but  could  not  prove 
that  he  iuA  «it  Jurisdiction. 

« 

.  By  ihi  Own.  Then  you  cannot,  iii  a  collateral  action,  oh- 
ject  te  its  reguldity,  wlulst  it  remain  in  fall  force* 

l^Tfy  iD  plove  that  the  defendant  was  to  be  considered  as 
a  trustee^  rend  S  V^e.  jun.  a45.  In  case  of  a  pledge,  if  no 
time  be  fi«ed  for  redem^tioo,  pMvnee  cannot  sell,  but  must 
obtain  judgment,  and  levy  execution  on  the  property  pledged. 
Plaintiff  haa  all  his  life  to  redeem.  Cro.  Ja.  244.  5  Rob.  Adm. 
Rep.  293.  He  egiilcnded,  that  a  pawnee  cannot  lay  out  money 
on  the  pledge  se  as  to  charge  pawnor  with  it. 

HalloweU^  for  defendant,  admitted  his  client  to  be  a  trustee; 
hot  cetttended  4tli|tt  plaintiff  could  not  reclaim  the  property, 
withovt  paying  the  advances  made  for  the  use  of  the  property. 
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*  as  well  fts  the  original  debt ;  add  ttmt  a  legal  teiuler  waa  not 

made  ifi  this  case. 


WjiSHIJ^GTOJSt^  Justice.  The  moat- faroorable  light  ift 
which  ihia  case  can  be  considered  for  the  plaintiff,  is,  that  tM 
defendant,  by  th^  purchase  under  the  ezecutiiMh  became  a 
trustee  for  the  plaintiff;  and  it  is  clear^  that  the  pteiDtUF  could 
not  reclaim  his  property,  without  piying  or  tendering,  aaweB 
all  necessary  and  proper  sums  advanced  by  defendanti  on  ac* 
count  of  the  trust  property,  as  {he  original  debl  and  interests 
The  question  then  is,  did  he- tender  att  that  was  4ae  I  He  dU  i 
not,  on  the  first  meeting,  make  a  legal  tender  of  any  thing  Inft 
the  debt  and  interest,  for  the  money  was  net  produced. 

But  the  defendant,  by  refusing  to  produce  his  account  of  tke 
advances,  and  declaring  that  he'  would  not  receive  the  noMf^ 
dispensed  with  the  necessity  of  a  regular  tender;  and  of  cottnBy. 
if  the  cause  rested  here^  it  would  be  pR^er  ftx  view  the  ccie^ 
as  if  a  regular  tender  of  all  that  was  due  \ud  beea  made.  Mn% 
at  another  day,  and  before  suit  brought,  it  aeeMi  ttat  tiie  d^ 
.fendant  did  furnish  the  plaintiff  with  his  accouBt^  to  wliieh  tke 
plaintiff  contented  himself  with  objecting  that  k  wea 
gant,  without  oh|ectingto  opening  the  traaaattiana  of  the 
mer  day  again,  and  without  making  a  new  teaiv  of  whm  was 
really  due,  or  what  he  the«jg^  to  be  so«  Had  he  ohfeeted,  oe 
account  of  the  former  tender  and  rciusal,  we  wiU  Ml  aay  ivhat 
would  have  been  the  legal  effect  of  it.  But  he  nmdaae  auch 
objection ;  and  by  his  conduct  opened  the  fnnwrrr  fnnwii  iinn, 
and  merely  questioned  the  eacuracy  of  the  account*  Under 
these  circumstances,  he  ought  again  to  have  tendered  at  his 
perilf  as  much  as  the  d^eodant  was  justly  eiititled  to  receive ; 
and  not  having  done  this,  be  cannot  recover  in  this  action4 
Whatever  is  justly  due  to  the  pUintiff,  he  oay  recevw  in  an- 
other form  of  action.    . 

The  plaintiff  Buffered  a  Mmuit. 
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Nicholas  Hurrt  v9.  Thb  AssioiraKsot  Sjunrtt.  HvBmT  4K]> 

Wliefc  a  bond  hftB  been-i^eii  i«  tbe  imIi^  ^  » {pvttomil^  btft  the  oitoatt* 

lUnces  under  which  it  was  executed  were  not  such  «s  to  i^amnt  the  cap-. 

tain  in  enecnting^'a  maritime  hypc^thecation,  j^t^  the  ci^ptatn  having  bad 

•  a  poorer  a(  attorney  ftrnn  the  owner  '•f'the  venset,  to  bprrow  money  apte 

'  (he  vessel^  iiclka  contittGt«  V  made  iiy>lke  csptmt  mxy  creatc^a  lien  on 

thiiiMe^  kra  G9afi4)f  OoBinwaliaw. 
The  master  of  a  Teasel  has  no  power  to  enter  intia  a  phdrter  paityioi  s 

iorpgn  port,  for  ike  fotpose  tfgk^ng  IA«  trediiar^^  dimmer  of  ike  vemd 

OMcmriiy  for  fke  deU  due  to  him. 
Wbere  Utt  ownets  of  a  yess<^  havene agefll  fh  a  foreign  port,  the  master 
•    hae  the  power  to  make  a  cb^tflet  party. ' 

•Action  for  money  bed  and  reeetted.  Th^  parties  entered 
mto  Ae  following  agreement,  wMch  ia  filed.  <<  The  defendants 
aAmit  tke  receipt  of  the  proceeds  of  the  John  add  AUce,  and 
of  the  fre&i^ts  of  said  Tassel,  under  ci^rtev  party;  but  these 
admi^ons  to  have^no  other  eflfecC,  than  to  entitle  the  parties  to 
bring  forwanif  jn  tnb  form  of  action,  tie  fMk^Y^ing  questions: 
First,  whether  the  pl^ntiff  is  edlitiiA  to  the  whole,  or  to  auf , 
and  what  part  of  the  proottads  of  the  Sale  of  said  ship ;  and,  se- 
cond, whether  he  is. entitled  t^  tH^  whokt  or  to  any,  and  what 
XjArt,  of  ik»  iM%bt  arisii^  ondw  the  cliarter  parcjr  ?"  The 
istftntiffs,  hanriiig  fidled  in  the  UM  which  they  filed  against  tbi^ 
J^fl^  and  Alice,  ki  order  to  subject  her  to  the  l|ottomry  bond ' 
cj^cuted  by 'Whitttsid^;  brought  Ihis  aetion  to  recover  the  iSk- 
lappe^oC  the  proceeds  of  the  said  slfp,  which  was  sold  to  pay 
saiic^'  w^ais;  «d  the  balane%  togeitier  wMb  the  freight 
earned  by  her  gm,  her  last  voyage  from  Liveiyoo)  to  Philadel- 
jihia;  w^M^h  were  paid  in^}  the  hand^of  the  clerk  «f  this  Court, 
to  await  the  event  of  this  causeT  *  .     S  ' 

Voi.II.  T 
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iiS>iNJty  case,  an(^s 
t  at  the  time  when 
louiil  of  whrch  is 
M#63  2«»  BtjBrUDg,) 
ft[jf§Hy  to  l|i€k  plaintitf, 
,\»tiflU  for  five  hundred 
Si9\  the  agent  of  thif 
LStQ  bflndred  pottods 
^^"  oldei",  bfetweeft  the 


T  freights,  and  ta 


■S^,': 


5*  Mi% 


Wot'  ^a^^SS'ji-jJ^mJS^m.Ao     oo  !^^I^^o  «  oa   _"3-.  -'SaC      ,    '  *. 


^  JlpliiW^Si;  ^hitesidy 


-13 


».ti 


»?> 


»• 


|^*»w(.||.*^*uS|.cBft»^.i>r  securing  the 

-IS-  '^<^fefei-^4|ft*^t4(|frf)d|^i;md«|?>h||irS^  slated  by 

- -^£?sspe^A>.i-rfa.v»^-«ii&^<tii^-. =-«-.,=,  ^^,,^™,^OT      ship,  he  had  tux 

^^Hi^B  *  aHiiir^    Sift  •        *       •      •    .jL. . 
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Huny  t».  7'he  Assignees  of  Han^\ 


of  attornej  :  first,  because  it  \%  executed  in  &i&  own  name,  an3. 
not  in  the  name^of  hfs  constituentjV^cilmglus  aatlionty^  Ab- 
bot, 441.    3  Lev.  140.    Second  ;  because  ff  properly  executed^ 
the  power  did  not  authorize  bim  to  taW  up  nioney,  except  on 
bottomry,  dnd  of  course  he  could  not  borroi*',  except  in  a  case' 
vhere  a  good  rbaritime  bottomry  bond  could  be  given ;  which 
this  Court  nas  decided  could  not  have  been  given  in  this  cases 
particularly,  he  could  not  give  such'at>ond  for  securing  pre- 
tIous  advances, -as  waa  done  ia  this* case.  "Third;  the  power 
^as  efecuted  when  the  first  loan  \faB  Riacle,  and  was  then yMTic- 
.  xu9  officio^  They  contended,  that  the  cafftain  had  no  power  lo 
charter  the  vessel.  Abl)0t,  146.  86*  Of  course,  the  plaintiff  had 
no  right  to  any  paft  df  the  freight;  but,  at  aH  events,  h^  had 
no  ri^ht  to  more  than  what  was  received  over  the  five  hundred 
pounds,  which  he  was  bonn#  to  pay,  by  the  charter  party.' 
Upoli  the  merits  of  the  case,  they  produced  an  account  fur* 
Bished  by  the  plalfttiff,  in  which  all  the  adVances  for  the  Johft 
ancTAlicc,  for  which  the  bottomry  bond  was  taken,  are  charged, 
and  then  carried  to  the  gencrar  account  of  Samuel  Hurry; 
against  whom  the   balance  is  brought  down  to   twenty-one 
pounds  some  shillings,  alid  this  ?s  carried  to  the  account  of 
Hurdl^  and  Lawer»willer. 


.'*.  • 


JVASHV^GTOJ^r^J'u^tice^  charged  the  jury.  It  has  been 
truly  stated  by  the  defendants*  counsel,  and  admitted  by  thost 
of  the  plaintiff,  tbat .  the  advances  made  by  the  plafniiff  wetsc 
not  such,  nor  were  fliey  made  tinder  auch  circumstances,  as 
atithori^ed  the  master  to  cxcctrte  a. bottomry  bond  for  securing 
dlftir  payment.  The  only  git>und  upon  which  it  pan  be  aupport- 
cd,  is  the  power  of  at^rt-nef,  provided  it  ax^thorized  the  acts  of ' 
the  master  hi  this  case;  ff  it  did,  though  not  good,  as  a  mari- 
tl^#botto«i^  bond,  it  may  createalien  on\he  vessef.  By  this 
power,  the  tnaifler  was  authorised  to  borrow  arfy  sum  qr  Suras  cf 
nioney,  and  to  secure  thrir  payment  by  bottiomry  or  Hypotheca- 
tioti  boitfls  on  the  Vessel  and  freight,  or  in  liny  other  wa}^.  I'Ub 
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laahtiine  hypotheoatioa  ^nl^  could  be  givfn.  First/  iMcause  tiie 

iHrorda  are  gpetieral  mi  to  the  po^^r  ol  lmrowing»  and  the  nature 

of  the  8<K:urUy  to  be  gjy^en}  aad  «ecoo41y9  because  ft  fiich  had 

*     htm  the  meawng^  the  pdwer  vas  unnecessary,  sings  th.e  maft- 

xer  |K»ssessed  it  under  biA  general  ai^tbority  of  master.  But,  at 

t%e  sam<^  time^  the  account  statlag  th^  items  of  the  sum  lent 

must  be  exanine^^  i^  no  ^vm»  can  be  «Uowe49  but  what  are 

to  be  considered^strictly  in  money  lent  and  {id«aAeed  byahe 

plaintiff,  eithcv^by  dfiiv.eriDg  them  to  the  ciyY:a^,  or  lai4  out 

by  the  plaintiff  for  th^  use  of  tke  vessel,  as  to  yfhJacM  there  is*  . 

no  differei^e.     As  an  instance  of  tlie  ^xms  not  to  be  allbwed,   - 

are  such  as  the  plaintiff,  as  agvint  or  cof^ignee  pf  Hurry  and 

I«awerswiller,  or  of  the  ship  owiierV)  had  paid  for  ^rimiu^is  of 

UMurance  on  tha.Te8«el  -f^nd  e|tr|^,.  commissions  eha^ge^  and 

the  like.    Nor  is  it  o(  any  consequ'soce,  whether  these  loans  oi; 

dtsbursemenu  were  gaade  on  the  first,  second^  or  third  voymge; 

b^ause^  though  there  is  a  maritime  hypethecatidn,  th»  bottomry 

bond  would  not  be  g^d,  mftrely  to  secure  antetedent  whr^oces; 

yet,  the  power  ia  this  case,  bttng  g eneral^.atfld  unlimited  as  to 

time,  and  having  never  beea  revok|^it  was' competent  to'  the 

fiiast^  to  giv«  security  on  his  Utft  v^lge,  icfir  loans  mad^hen, 

Wdtia  former  verges, -under  the  pdwer.    jt  is^truc^nhat  the 

bottomry  boad,  m>%  having  been  eKCcstad  kiibs  nam^ of  Hurry, 

could  not  be  a  foundation  on  which  a  suit  could  be  maintained 

against  hiii^.  But  this  q^ctioD  is  bfaught  |>r  the  sums  lent;  ai^jl 

the  hypothecation  bond  is  evidence,^ h^t  %  securftj  on  the  vcs- 

ael  waa  given ibr  such  loan,  so  as  t9  giir^  to  the  ^%bitiff  alien 

OB  the  Vieiael,  or  Iter  prw^eeds. 

As  to  tbt  freight,  it  has  bean  sm)  \^^  the^laiiti^'  counsel 
in  argument,  that  the  charter  party  was  given  by  tlie  ci^taip, 
to  secure  at  mvch  ol  the  debt  due  from  Hurrp^and  La^ei:- 
awiller ;  but  no  ^idence  of  this  has  been  given.  If  tjiere  had 
beep,  onlV  the  captain's  part  coui<.  be  bound,  because  he  cer- 
tainly had  n6  tutbpci^y)  merely  as  master,  or  undl»  ttap  povier 
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f  of  tttoroey,  to  enter  lAto  aacb  «b  ^eagetnettt.  *  Bill  under  his 
general  aotkoriljr,  he  had  a  right  to  chaKer  tile  venAy^e  own- 
$f  bavhig  no  agent  at  Liverpool.  Tbf  o«nsequence  of  that  isy 
th|t  tbe4ilendant9  tM  entiiM  to  receive  five  hoMired  pounds 
sterlJDg»  of  the  money  eacne^  faf  the  r^imh  ^^  in  the  hand^. 
ff  the  dtlbAdaiHi^  agent ;  «Mt  the  phnndil^  Ml  this  account,  is 
oifey  entitled  to  tiM  ttiidm  of  tk*  ^gM.  • 
A«  tp  the  q!|e«^^  whether  III*  dii^uraMHints  for  which  the 

>    bottomry  hood  has  been  given,  have  been  discharged  by  the  adp 
missions  of  thi  ]^iati{f,  in  the  •accouhti  h£*has  fumUhed,  you 

.  1^  orViM  be  the  proper  jud^;eS|  after  yo^  have  cxafnined  the 
Kconnts.  IT  these  sums  are  charged  m  that  acCQunt,  and  ore- 
dited  to  the  amounl  of  the  debit,  this  woukl  c^rtainl^  be  a  dis- 

I'he  jury  fgamd  for  the  plal^til^  J^^H  ^^  diflhrence  heiwee^ 

^  %ft  five  hundred  pounds  fi^cight,  and  the  amount  acUuail^  made 

^1  the  vessel^  and  nothing  on  accoifnt  of  the  bottomry  boiid^  • 
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StoUtL  T^.  ftltlDSLK.  ^       ' 

lu  cases  of  ttxtremdlieccarity,  t^ie'niBter  may,  in  «  CMf«  countsy,  sell  Vie 
vessel  and  tackle  10  pteveot  the  fwoperty  from  piji^iMiig  ;  but  he  cMmot 
do  this  iM  Ae  countxy  whef<»4he  €«rner  lit cs.         /.     '  i 

A  sale  ctf  tike  vessel  ani  h^  tickle  in  UfaiylaB^  «|  Msctiop,  by  the  maate^  ^ 
trtio,  by.  mtsegndtfC^  hid  fpot  th^  vessel  en  ,sKova»  gives  qd  title  to  the** 
purchaser)  and  in  an  action  of  dover  and  convernan,  fer.tlke  articles  pur-  \»' 
chased,  the  measuse  of  damagrs  is  the  real  value  of  the  pnoperty,  and    . 
not  what  Ihey  w«re  sold  for. 


X^HIS  waft  as  action  of  tiwef^-and  ^onvernc^  brought  for 
cfcftain  tailft)  rigging,  roasts,  fcc,  which  liad  belonged  to  a  ves- 
sel of  the  plaintli!^  wrecked  on  thi  coast  of  Maryland;  and 
being  get  on  sbore^  tde  vessel  and  tackle  were  sold  at  public 
sale^  by  the  oeptain,  apoa  notice,  and  were  pdrchased  by  the  de- 

•  tedaDt.    The  plainUf  had  hired  the  vessCf  to  the  captain  for 

eeventy-fife  pilars,  a  months  for  as^^jM^  a  time  as  b<ah  parties 
«6hould  please.  The  captain  lo#k  a  freight  to  Virginia.  |^  on 
Ills  return,  by  hia  maaconduct,  gdL  her  on  ahore ;  aflP  having 
,r%Kn^cd  an  these  articles  aad  •thers  to.  the  shore,  sold  them 
as  above.  There  was  jK>iAe  etatraidiction  in  the  evidence,  as 
their  safety,  m  the  place  to  which  the  i^aptain  had  remo 
them. 
M^  The  defence  was,  that  the  gaptafli  had  a  legal  poirer  to  sell; 

^  tor  irhich  \mt  cited,  1  Rot>.  Rep*  70,  71.  187*   3  Idem,  208. 

210.  217.   Douglass,  219.    If  nQ|j||>,  that  the  defaidant  was 

liable,  only,  for  what  tfie  l^yc^tfHy  sold  for. 

« 

• 

3rA3IfIJ\rGTOJ\r^  Ju^tteey  charged  the  juif'.    hi  cases^f 

extreme  ifcceasity^  tiie  master  may  seU  in  a  foreign  country, 

•^thar  than  let  the  pibperty  perish ;  but  net  in  Om  country 
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f  vbere  iiis  owser  IWe^  and  no  ciksq  of  the  son  ^an,  )t  is  bellev- 

edyt»e  shownV  Mischief^us  would  hf  the  eonaequence,  if  such 

petrifies  were  tolerated.    In  this  case,  there  wa^i  iif  fact*  ik> 

•  necessity  for  the  aakj^  for  th«  i^aptain  caight  have  yot,  these 

iinicles  into  a  place  of  safety,  and  ought  to  hare  dcme  so;  aod 

^ibrmod  kis  owQ^r,  or  rather  the  owner  of  the  vessel,  of  her 

flilliatjon ;  he,  the  owner,  living  in  Philadelphia.     But  what 

makes  this  caae  stronger,  is,  that  the  master  was  not  the  ser- 

,  vant  of  the  phiiltiff,  but  tbe  hirer  of  the  vessel ;  and  of  course 

,  Qot  even  an  implied  authorilf  can  be  presumed,  to  watrant  the 

exercise  of  so  extraordinary  a  step^  aa  selUag  Ma  propetty.  As 

ts  the  damages^^ihe  real  value  of  the  property,  and  not  what 

tke  defiDndaot  gfty€i»  must  be  the  measure  of  the  damages. 

•      *  'Verdict  fir  tkt  filaimif. 
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Wlttson  et  aL  w.  TKe  Ihsurtnce  Oompany  of  Noilii  Ameriou 
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Watson  &  Huosoir  t>«.  The  Iksuramcb  Compajit  or  NI^rth 

America. 


The  report  of  a  survejr,  made  q|>ofi  an  examinatjoii  i€  a  vcMel  ftr  the  pur-, 
pose  of  ascertaining^  her  situation  after  a  diaaiter  in  a  ftweig^  pot^  is  ndt 


evidence  of  the  facta  stated  in  it;  but  only  th^t  such  svrvey  was 
'  tlie  condenmatfon-  of  a.TeaBd|»  cfpoR  a  leport  of  the  8urveyqi|^  that  many  «f  f 
her  thnben  were  unsound  and  rottei^  and  that  in  llpr  stnnned  and  shat- 
^'  'tered  condition,  and  from  the  want  of  proper  docks  et  the  plaee  for  ve- 

>  *  p4lnn|rher,  her  repairs  would  cost  more  than  slie  was  worth  (  b  not  a 

«onderonatibn,  which  wiU  excuse  die  underwriters  from  liability  und^* 
the  dlause  i».tlie  policy,  which  declares,  that  if  ^e  vessel  should  be  con-  ^ 
demne^  as  unsound  or  rotten,  the  underwiittos  should  not  be  *^-*-*- 


jcVcTION  on  two  pftlicies,  one  on  the  Aiumi  M^iia»  at  sud 

from  Cadiz  to  Antweq>,  'valued  at  13,000  doliara^  and  tke 

a  odier  on  the  freight  of  said  vaasel,  on  tfie  same  voyage^  Talaed 

at  69OOO  dollars.     Shortly  after  leaiq^  Cadiz,  the  wasel  iMi 

^  with. many  gales,  vhich  caused  her  to  strain,  and  makci^^ch 

^     water ;  and  after  cpnaulting  the  offioeaa,  and  with  the  advice  of 

'  the  ahip-carpenter,  she  put  back,  and  ^  to  GihNdtar,  whefe, 

^'  'still  experiencing  bad  w«athef^«he  stranded.    The  captain f||^ 

.    .       titioned  the  Adinirahf  Coort  at  Gibraltar  for  a  survey,  whp( 

'was  had ;  and  the  repoi't  was,  that  upatiexaniin^ibn,  many  of 

.^ .  >her  timbers,  which  are  particQ^an^  tAenlioned,  were  found  to 

be  unsound  and  rotten ;  and  Hiat  in  the  fllhatterad  and  strainoi^ 

situation  of  the  t-essel,  and  the  \uaht  of  proper  docks  there  for 

repairing  her,  the  repairs  Would  cost  more  than  the  vessel  ^as 

}  worlh ;  and  tl^dfeihl^e  tliey  rtp^fnmerufecl  that  sH^  abovld  ha 

soM.    0n  this  report,  tlie  captain  petitioned  the  Court,  thsi^  a 

i^ale  aboiA  be  ordewd  for  the  reasons  neiitianed  in  Ae  dbport 

^he  order  was  accoriUhglf  given,  and  the  vessel  nm 
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Wtttflon  «t  aL  t»  The  iDsanmce  Camp$ny  of  North  AmericiL 


The  qMMiixi  of  fact,  tumed  upon  the  seawortbiiiesi  of  the 
Teaaeli  wli^  the  tiiiL  commenced ;  and  testimony  was  nreOi 
with  «  view  to  prove  that  she  was  strong,  staunch,  and  sound, 
when  she  sailed  from  New-York  for  Ca(Jfz.  Upon  this  point, 
Hie  question  was,  whether  the  report  of  the  surveyor  was  evi- 
dence of  the  fkcts  contained  in  it,  or  only  evidence  that  a  sur- 
vey was  made,  and  an  order  of  sale  awarded ;  and  to  prove  that  ' 
Hie  report  19  evidence  of  the  facts  stated  m  it,  Rawie,  for  plain- 
liir,  read  Park,  406. 

^  ike  Court.  The  report  is  not  evid^iee  of  the  &cts  stated 
in  it ;  but  oily  that  a  survey  took  place.  r; 

9  Thepeintof  kw  raised,  by  IngeraoU  and  Hopkinson,  for  de<^ 
fendaots,  was,  that  under  that  clause  in  the  poUcy,  which  de- 
dMesi  that  if  the  vess^  diouM  be  condemned  as  unsound,  or 
totteDi  the  underwi^rs  shbidd  not  be  liaUe,  this  condemna- 

^  Ikn  was  ciMeliiflive  upon  the  parties;  and  on  this  ground,  they  ' 
moved  for  a  nonsuit. 

Rcwle,  feir  pii^tiff,  rdied  upon  the  case  of  Wilson  v*.  The 
MMine  Insurance  Company  of  Alexandria,  3  Cranch,  187;  and 
Hie unreasonabieness  of  the  construction  contended  for  by  tho- 
defettdanta'  counsel. 

WjiBBtJm  TO^ry  Ju9tke^  delivered  the  opinion  of  the  Court. 
We  can  cmly  understand  the  meaning  of  contracts,  by  the  lan- 
guage wittch  the  parties  have  used ;  and  that  must  govern  the 
eonacruction,  unless  decisions  have  been  made,  by  which  a  fix* 
ed  meaning  has  been  g^ven  to  these  expressions.  In  this  case, 
no  adjudication,  to  our  knowledge,  has  ever  been  given  on  this 
chute.  The  case  from  3  Cranch,  is  attogether  unlike  it ;  for 
dthongh  thift  saine  clause  was  resorted  to  in  the  policy  in  that 
case,  atHl  no  opinion  was  given  as  to  its  construction.  The 
plea  wafli  that  the  vessdl  was  not  seaworthy  at  the  time  thetisk  *' 
commenced ;  send  the  defendants  offered  the  report  of  the  sur- 
veyors, which  did  not  declare  the  vessel  to  be  unsound  or  tot- 
teiiy  jae  evidSBce  tiiat  she  was  not  seaworthy  when  ^le  sailed. 
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deuce  that  all  the  artidea  enniiierated  in  it,  weie  received  bf 
the  coDttgiiee ;  and  if  the  cona^nee  haa  rendered  no  aceounta 
of  aaky  particularlj  after  ao  many  jeara,  and  ft  the  trioi  offera 
BO  evidence  to  prove  what  part  waa  aold,  ahd  at  what  pncea; 
every  preanmption  ia  against  him,  that  he  aold  them  at  the  ia- 
voice  pricea.  But  in  this  case,  as  the  bankrupt  atated  in  the 
letter  which  covered  the  invoice,  that  they  would  not  probably 
aell  for  ao  much,  the  jury  will  say  what  damages  the  plaii 
ia  entitled  to  receive* 


Sergeant,  for  plaintiff. 
Shoemaker,  fer  defendant. 
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Webstbk  v9.  Masset. 

The  defendant  bad  been  cBaehaiged  by  the  insolvent  laws  of  VexatsyfrnSa^ 
of  1790  and  1798.  The  C^ort  fefaied  t»  enter  an  exoneietor  on  tin 
badl-bond  u|Mn  tUi  grooad. 

Thelaw»o^aAa«iisnoiM4iti7»w}M9^a  oontn«ik  ia  made*  ^nK  b^regaidad 
by  fi}rei|;n  tribuaala  aa  to  the  obligaAioiia  of  tbe  contract,  and  as  to  ita  ^»* 
chai^gpe. 

k  £achai*g^e  of  the  person  under  a  forei^  insolvent  kw,  leaves  the  ooQ- 
tiact  still  in  force  {  and  whether  bail  shall  be  demanded  or  not,  must  de- 
pend OB  the  laws  of  ^  eeontij  where  the  suit  is  brought 


4 


KULE  to  ■how  eause  why  an  exfmeretur  should  not  be  en* 
lercd  cm  the  bail-bond,  the  defendant  having  been  discharged 
ttder  the  iasolTenl  laws  of  Ponnsylvania,  passed  in  1790  and 
1798.  This  law  only  discharges  the  person  from  imprison- 
mtait  or  arrest^  in  any  of  the  cases  of  creditcirs,  returned  as  such 
by  the  dfbtor. 

MtBhaney  if\  iatour  of  the  rale,  read  the  following  cases » 
%  Stra.  733.  1  Atk.  255.  Cook's  Bankt.  Law,  347.  1  East,  6.* 
3  V^.  Jan.  447.  )  Dall.  229. 

Hc^kinsoo,  against  the  rule,  uisisted  that  the  defendant  could 
not  be  discharged  by  a  state  Court,  because  the  plaintiff  was. 
not  riiumed  as  a  'croctttor.     Secondly ;  that  the  cases  cited, 
apply  only  to  tJMS  discharges  under  the  bankrupt  laws  of  a  fi>-/ 
liQgn  country,  and  not  to  mere  discharges  of  the  person.  ^ 

By  thej^^ouri^  The  difference  between  a  discharge  from  the 
contra^  itself  by  a  f(Mreign  judgment,  and  a  mere  discharge  of 
the  person,  is  an  obyious  one.  The  laws  of  a  foreign  country, 
where  the  «>ntract  is  made,  will  be  regarded  by  the  tribunalis 
of  another  country;  and  so  will  the  same  laws  which  dischargft 
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•the  debtor  from  the  obligations  of  hit  contract.  In  Camfiranque 
V9,  Bunell,  this-Court  decided,  that  the  defendant  ahonld  not 
be  held  to  bail,  becauae  the  Fren«^  aret  was  inprporated  >irith, 
md  governed  the  contract.  But  as  to  the  mere  Ibiins  of  pro- 
eeedingSy  the  laws  of  the  country,  to  whose  tribunals  tile  aippeiA 

^  is  made,  must  govern.  A  discharge  from  the  contract,  there* 
fore,  by  a  "foreign  law  or  judgment,  is  conclusive  everywhere, 
upon  that  contract.  But  a  discharge^  of  the  persfpi  only,  under 
a  foreign  insolvent  law,  leaves  the  contract  still  in  force ;  ami 
whether  bail  should  in  such  cases  be  demanded  or  not,  must 
depend  upon  the  laws  of  the  country,  where  the  suit  b  brought 
The  other  objection,  taken  by  the  plaintiff's  counsel,  appears 
to  have  considerable  weight  in  it.  Upon  the  whole,  we  are  of 
opinion,  in  this  case,  that  the  defendant  ought  not  to  be  dis- 

-  charged  without  common  bail* 

Rule  dU€hargti. 


^< 
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TtaK  UwFrsD  Statss  v9.  Little. 

-  The  Court  continued  the  cause»  on  the  application  of  the  defendant^  a  wit* 
asm  beso^  absent  in  New-Jeraej;  on  the  gsDund,  that  a  state  magistnte 
'    cannot  issue  process^  iar  defendant's  witneasefl^  into  another  state. 

Indictment  for  a  misdemeanour.  The  defendant  was 
bound  over  by  a  state  magistrate,  and  the. recognizance,  being 
returned  into  Court,  a  bill  was  found  this  terra.  The  defendant 
moved  for  a  continuance,  on  the  ground  that  his  material  wit- 
ness left  Philadelphia,  before  he  was  bound  over,  and  went  to 
New- Jersey;  and  that, notwithstanding  all  his  inquiries,  he  has 
lot  been  able  to  hear  of,  or  find  him.  The  question  was,  whe- 
ther the  defendant  had  not  been  negligent,  in  not  obtaining 
compulsory  process,  for  the  witness,  from  the  magistrate  who 
to^  the  recognizance. 

Hopkinaon,  for  the  defendant,  contended  that  the  magistrate 
who  binds  orer,  cannot  issue  process  for  the  defendant's  wit- 
nesses; but  still  less  can  he  bind  over  the  defendant's  witnesses 
'to  appear  at  Court.  But,  even  if  a  Judge  of  this  Court  could 
have  done  this^  which  he  denied,  and  stated  this  to  be  the  prac- 
tice of  the  state;  stiU  it  is  clear,  that  a  state  Judge  could  not 
send  process  into  Jersey.  The  defendant  could  not  get  process 
from  the  derk  of  this  Court,  until  the  bill  is  filed;  or  at  any 
vate,  until  the  fecognizance  is  retnmed  to  it. 

DaUas,  contra.  The  right  of  the  defendant  to  compulsory 
process,  is  under  the  constitution;  and  If  he  cannot  procure  it 
from  the  examining  magistrate,  he  may  Mitirely  lose  the  benefit 
of  his  testimony.  He  stated  the  practice  difler^ttly  from  Mr. 
Hopldiisoin.*' 

By  the  Court.  The  objections  to  a  state  magistrate  issuing 
process  into  New-Jersey,  are  conclusive. 

*  .    -     ♦  «  ♦  ■ 
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LB88B£  OV  VAMHOAlf  V9.  Cr£8HUT. 

An  ejectment  cannot  be  maiiitwned  on  a  matuA,  without  a  turrey,  or  pq^  ' 
cfaaie  money  paid.  • 

Ejectment.  The  title  of  the  lessor  of  the.  plaintiff  was 
Jbunded  upon  an  application  of  John  Inrin,  for  the  land  in 
question,  to  include  his  improvement,  made  in  1776.  In  1774, 
this  land,  as  appeared  by  an  abstract  from  the  execution  book 
of  the  prothonatory's  office  of  the  county,  in  which  the  land 
lay,  was  levied  upon  by  a  writ  ofJlerifacia»^  sold  by  the  sheriff 
imder  a  venditioni  exficnas^  and  purchased  by  a  person  under 
whom  the  defendant  claimed.  The  only  question  of  fact  in  the 
cause  was,  whether  the  Jieri  fuHa*  was  livied  on  this  land,  or 
on  another  tract  belonging  to  the  tame  person.  ^  Irvin  Bever.* 
liad  a  survey  made  of  the  land,  nor  had  he  paid  any  part  of 
the  purchase  money  to  the  state;  but  on  the  contrary,  the 
purchaser  under  the  execution,  to  secure  his  title,  was  obliged 
to  pay  it. 

A  motion  for  a  nonsuit  being  made,  on  the  ground  tkat  the 
pUintiff  had  not  acquired  a  legal  title,  the  Court  nonsuited  the 
plaintiff,  for  the  reason  assigned. 

Dallas,  for  plaintiff. 
IngersoU,  for  defendttit. 


I    ' 


;.» 


t  . 


•  « 


J-  *  - 


«> 


APRIL  TERM,  ISOa:      .       *      :      161 


rf    "        '■    '      ■  ■  ■  .11.  ..MP  J||»— — — 1^— ^  t 


The  United  States  i».  Wells. 


I. 


The  UVit£d  States  va.  Wells. 

Set-off. — \V%en  the  claim  which  is  asserted  as  a  set-oflf^  depends  for  its  vali- 
dity on  the  generosity  of  th^  govemment,  it  cannot  be  enforced  by  this 
Tloart,  against  a  legal  demand  upon  the  defnidant  by  the  United  States. 

])amag«8  which  liKre  not  been  aacertained»  and  are  imcccfcain  in  their  na- 
txae,  4Miaot  be  made  a  matter  of  8et<o£ 

1  ttIS  action  waa^bpcHight  to  recover  a  balaoce  dae  from  the 
defendant,  as  a  collector  o{  the  excise  duties.    The  defendant 
Vm  an  acttve  officer)  ki  resisting  the  opposers.of  the  excise  laiTi 
in  tbe  western  counties  of  Penosyivaoiay  and  in  consequence 
o£l4^  activity,  had  hisJhcHH^o  burnt  by  the  insurgents,  and  suf- 
fered o|hcr  lories  lo  his  pcoportf  •   Bf  an  Act  of  Congress, 
jnsssd  ID  I79if9  upwards  of  eight  thousand  dollars  was  placed 
at  tlie  diBfiosal  of  the  President,  to  aid  such  of  the  officers  of,    « 
gOT^rttoieiit,  and  dtkens,  who  had  suffered  losses  in  their  pro- 
porty,  by  th^  insurgents,  as  in  his  opimon  stood  in  need  of  im-    « 
mediate-  sssistsnce.    The  President  appointed  commissioners    . 
to  yjtm  sad  yalne  these  losses,  who  rqjported  that  tlie  defen-       ^   , 

dant,  aaiQngst  others,  had  suffere4  to  the  amount  of ^ 

dollars.     The  defendant  received  seven  or  eight  hundred  dol- ; 
lais,  Evach  leas  than  the  sum  mentioned  in  the  report    The  , 
m^inct  of  foU  iqinDpensation  was  afterwards  brought  before 
C<^i!lBn«9  «nd  a  Canourable  report  made  by  the  Secretary  of. . 
the  TiMSi^ffjR,  so  whom  the  subject  was  referred^  wliich  was  re*  ' 
jected  W  t^  .CmiBittee  of  Claims*  Th^  defendant  claims  the     " 
difference  between  the  estimatsd  value  of  his  losses,  and  the  sum 
reeecved,  to  be  coEsiditcd,  hy  the  Court  and  jfti7,*as  so  much 
paid  by  him  to  the  United  States,  in  part  of.  what  is  now  de*  ' 
manded  ot  him^  tnd  pf  course  to  be  credited  «s  him  in  this 
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Wtion.    Tlie  defeadaitt  iaibrmiBd  agiifiilt  Miftquoitai  under 
the  excise  lewy  and  prooecHtkHM  wei«-  kuliliited  ■giMnf  Ui»  ■ 
difemltrm  by  the  goTtnuacBt ;  but  at  eoMMCted  mth  tte  f  cac 
Itl  amneaty,  g;ranted  to  tfaea«{>eople  after  the  iaaarreAioa  waa 
quelled,  the  ptoaecutions  werf  diacootiqiDed  by  erdev  mt  tha 
« government.    The  informer  being  entitled  to  one  half  «f  tini 
(penalty  on  convictiony  the  defendant  diatma  a  credit  far  hb- 
half  of  all  the  penalties)  in  the  cases  Mrhere  he  was  an  informer  $ 
apon  the  ground  that  the  government  coald  Hotf  by  the  a^  ot 
ka  officers,  def^iye  him  of  the  rigbta  which  had  cmce  veaied  in 
him  to  these  penalties.  This  waa  the  second  point  In  the  cause. ' 


WAHHII^G  TOJ^y  Justice  J  delivered  the  opinion  of  the  Court. 

.  Neither  of  these  claims,  on  the  part  of  the  defendant,  em  be 

,  Mipported.    The  first  is  made  upon  the  generosity  of  the  go-; 

Temment,  which  might  be  very  proper  if  presented  to  the'le* 

gislative  branch  of  the  government,*  in  its  reid  charac^r  of  an 

imperfect  obligation.    But  the  attempt  to  enforce  it,  la  a  court 

of  justice,  cannot  poaaibly  succeed.    It  could  no|^  be  cdHflMN  ' 

.  nanced,  even  against  an  individual ;  let  the  defendaot'a  (Dounael 

/call  It  by  what  name  they  please,  it  is  nodiag  mere  or'  Uss^ 

than  to  ofbet  %  claim  of  damages  sustained  by  a  public  o0k€r, 

'  against  the  government.    An  appeal  has  been  made  totlwli* 

berality,  and  we  tldnk  the  justice,  of  the  proper  departanenti' 

which  did  not  succeed.    It  is  impossible  for  us  to  assiat'tlie  de* 

fbndant.      '      ' 

The  claim  of  the  penalties  is  qdite  as  unfounded*    ItiA  sm* 

material  whether  the  United  States,  by  diacoatlaukig  Uie  pi«ia- 

'cutions,  could  legally  defeat  the  defendant  of  hia  iudf^dfthfe 

penalties,  or  not.    If  they  twj^A  not,  then  the  ^MlaidHm  was 

•not  injured  by  this  act  of  the  government.  He  mig|||t  still  have 

proeeeded  for  his  part;  If  he  toM^  then,  had  the  abt  been 

,  that  of  an  individual,  (the  moat  lavouraMe  point  in  which  to 

y\tm  the  case  for  the  def<tedant,)  his  claim  wouM  be  for  daniages 
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<,sqsf niart ;  iMck  m^pht  be  more  or  less,  eecOTdiDg  to  cireutt* 
elaiieit$  tttck  m  his  ahiilly  to  luire  Mippotte*^^  iMeee«lioii% 

.  iflDd  tlMit  of  Ae  penoB  fumecvted,  to  pay  in.  cisee  of  conrvic* 
Hon.    But  t]ie  #ni^fe,  beiRg  ufldiquidatedt  co«M  not  be-   ^ 


The  partm  ^en  agreed  toAritMmw  a  jtiroi^  aad  to  reier. 
t%6  elatma  of  the  rtrfaniiiii  to  the  ofieen  of  the  Treamry  De- 
partment. 

^  DaBas,  fer  plaintiff;  Morgan  and  bigeraoU,  for  defendant. 
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Hourquibee  «f.  Gerunl's  Admiaiitmtsr. 


HoUEQUIBBB  V«.  GKBARD'a  ADMIKItTKATOK. 

Hie  Comt  continiied  the  came,  tipon  tbe  tppBeilkw  of  die  defendiaC*  lift 
M^  on  admmuitatorf  tad  kaving  a  few  diyv  be&re  dboorered  amoQf 
the  intestate's  papetB»  BMiterial  testunony. 

r 

JHOTION  by  defendant,  to  continue  the  cause :  fiwt,  because 
it  appears,  by  a  cominisaion  returned  in  the  cause,  that  the 
plaintiff  had  dispensed  with  an  answer  being  made  to  one  of 
his  own  interrogatories,  which  th«  defendant  alleged  was  Tery 
material  to  his  defence.  The  case  of  Keiland  v«.  Biaaat,  aii^ 
Winthrop  vs.  The  Union  Insurance  Company,  wtn  cited  to 
prove,  that  if  all  the  interrogatories  are  not  an8w;ered9  it  is  fatal 
to  the  whole  commission. 

In  answer  to  this  it  was  said,  that  the  defendant  fhoidd  not 
pely  on  the  plaintiff's  depositions,  and  therefiore  tihe  objection 
could  not  bear  upon  the  motion  to  contjnue.  But  furthery  that 
this  commission  had  been  returned  for  twelve  months^  and  that 
ibe  cause  had  been  continued  at  the  last  tenOf  on  the  motioft 
of  the  defendant,  for  another  reason,  but  this  wms  not  men- 
tioned. 

The  second  ground  for  a  continuance  was,  that  the  dffmnliint 
had|  within  a  few  days  past,  looked  at  ,a  letter  of  his  testator, 
in  his  possession,  by  which  it  appeared^  that  tbe  aeotetice  of  a 
foreign  Court  of  Admiralty  would  be  important  and  esaentiiyL 
%o  his  defence. 

The  Coun  agreed  to  the  continuance,  for  the  second  ground 
assigned,  particularly,  couAderiog  the  defendant  a»  m  admi' 
instrator.  •  ^ 


•• 


APRIL  TERMi  ISOS.  165 


Hylton  ttf.  Brown. 


Htltoh  t^.  Bbovn. 

4  ifl&oa  ht  meaw  pfrofiti.    The  plaintiff  eva  teomer  mesne  profits,  in  tlie 
%  nstuic  of  dmmg&h  ovi!^  from  the  time  of»t1ie  ooster  hud  in  the  dechra-  * 

1i0D,  hsTing  proved  no  title  prior  tbfeveta 
Hie  Taloe  of  the  improTements  made  by  the  defendant,  ought  to  be  first  •. 
•ft  against  the  mesne  profits  jmor  to  the  actual  ouster,  and  after  the  txtle^ 
of  the  plaintiff  accrued;  and  l9he  baknce,  only,  can  be  properly  deducted 
fifom  the  rents  and  profits  to  whkli  the  plaintiff  is  entitled 

Action  to  recowtr  me^ne  proJUny  from  the  time  of  the 
taster,  lai4  in  the  declkratiD8y  to  the  time  when  possession  was 
deKi?ered  under  the  habwt  ftLcia^  jpo%9tm%ionemy  in  1806. 

This  delmdant  gave  evidence  ni  improvements  made  on  the 
land  by  the  defeindant^  prior  to  the  time  of  the  demise  lud,  and 
of  others  SQb^eqtteot  to  that  period. 

rmf  Wtt  given  by  Um  plaintiff  of  the  value  of  the  rents. 

The  detedant  held  the  possession  some  years  anterior  to 
the  Arte  of  the  demise. 

Lewis,  fi^  plaintiff^  read  3  Wells,  118., 

WJ8HIXGTOM9  Justice^  charged  the  jory.    This  is  a 

choai  flbr  mean^profiu  b  the  nature  of  damages,  the  value  of 

« which  you  are  to  estimate.    Against  thi»  demand)  the  value  of- 

]Qie  ioftpfiBiveiiwats  when  the  plaint^  reeeived  possession,  is  a/ 

Aff  ofiset.  Bttt  tite  plamtiff,  having  proved  no  title,  except  un- 

,  der  the  reogfrerf  in  ejectment,  can  recover  damages  only  from. 

the  tiiae  of  the  demke  bdd  in  the  dedarittlon  of  ^ctment. 

The  v^tte  of  tta^^  improvements  ought  first  to  be  set  against 

the  meiie  profits  receifed  by  the  defendant}  pnor  to  that*. 
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period^  sad  after  tlie  jrfaiaair's  title  accrued ;  and  tte  fsahnc^ 
onlf ,  if  «i^,  ttcf  properly  be  dedoeted  fiom  the  Mafti  aad 
yiofito  to  whicb  the  pielatiff  was  eaciUed  aubeeqneot  to  tlie 
draaiae. 

^  Ferdictjor  nfmardM  ^3Q00  doMrt. 
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'MATRIX  OF  Shaw.  ^ 

n  to  the  period  when  « 
.  be  first  applied;  and  if  it 
.u  be  applied  to  diminbh  the 
discharge  the  interest,  the  principal 
^  to  it  the  balance  of  interest  which  may 
c  interest  upon  interest 
.ated  an  aocount  upon  a  prindpte  unfavotmble  to 
.iiarge  of  interesty  hie  ought  to  be  bcmnd  b^  it 
vience  as  to  tbe  ii|yplicatioa  of  the  gpeneiml  nile^  lelative  to 
.tg  interest,  to  debts  legally  canying  interest^  and  to  those  where 
j^est  is  given  in  the  name  of  damages, 
t^dfenge  Aottld  be  oaloulated  sccpnfing  to  the  late  preTailing  at  the  tmie 
flflkelmL 

This  actk>li  was  brought  by  an  English  merchant,  upoD  m 
accomt  of -pyKift  ahipped  to  the  testator;  and  the  only  quen^ 
tion  w«ft|  ^  to  the  proper  mode  of  calculating  the  intere^. 

Kawtef  far  plaintiff,  foakted  that  the  intereat  ahould  be  cal- 

culatei  wbewTer  a  payment  ia  made,  to  which  the  paynieM 

te  tbe  first  batance,  be  af>plied ;  and  ^  it  exceed  the 

tlien  due,  the  balance  to  be  applied  to  diminish  the 

prwcipii ;  if  it  (all  ihort  of  the  interest,  the  b^ance  of  iotereac 

H^ra)!  not  t»e  added  to  the  principal,  so  as  to  carry  intereat. 

TmjjmiH,  ibr  defendanli  contended  that  the  interest  should 

be  t^c^taODd  upon  the  prilic^ial,  up  to  the  time  of  its  final 

^ck9XfB ;  and  be  credited  by  tho  paymaou  made,  with  in* 

$0t$t.  calcutatcd  OQ  theoB,  ^om  the  tilne  the  payments  were 

m$d^  ^  ^^  '^^  period*   Jkit  if  tUa  be  not  the  conect  rule 

'   rour*^*  *^» ^  this  case,  k  should  be  adopted;  as  the  plaiiH 

sir  hml  'Mi^^^  ^^  inteiest  in  his  account  forwarded  to  the 

ilifinrfr^'    ^  ^^  ^^  geberal  rule  M<^  be  caokeuded,  that 
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althaugh  Mr.  Rawle's  mode  might  be  correct  as  to  bond  cMM^ 
it  wai^  ndt  80  as  to  all  open  accounts. 

By  the  Court.  There  is  no  difference,  as  to  the  applicatioD 
ff  the  general  rule,  betwe^  these  debts,  whose  interest  is  of 
course  to  be  charged,  and  those  where  the  jury  may  allow  it 
by  way  of  damages ;  and  in  both,  the  rule  mentioned  by  the 
plaintiff's  counsel,  is  the  right  one.  But  as  the  plaintiff  has 
stated  it  otherwise,  we  think  he  ought  to  be  bound  by  it. 

Another  question  was,  whether  this  being  a  sterling  debt^ 
should  be  turned  intp  currency  at  the  par  of  exchaDgey  or  at 
tbe  present  rat6. 

The  Court  stated  that  it  ought  to  be  at  the  present  rate,  to 
which  Mr.'IngersoU  assented. 

Verdict  for  fllaintif. 
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The  Unites  States  x'«.  Morrow  Lowry  and  John  LowHt. 

Id  tbe  execution  of  a  writ  of  kabare  fetcias  possessionem,  if  adverse  possession 
be  heldy  the  officer  is  first  to  turn  out  the  occupant,  and  take  possession 
m  the  name  of  the  law;  and,  afterwards^  deliver  it  to  the  plaintiff  in  eject- 
ment, .it  Is  not  necessary  that  the  vacant  possesuon  shall  be  immediately 
deliF^red  to  the  plaintiff. 

Ibe  ofience  of  obstructing  process,,  consists  in  refusing  to  give  up  posses* 
•on,  or  in  opposing  or  obstructing  the  execution  of  the  writ,  by  threats 
of  violence,  which  it  is  in  the  power  of  the  person  to  enforce;  and  thus 
preventing  the  officer  from  dispossessing  the  person  so  acting.  ." . 

A  mere  threat  to  resist  the  executFon  of  the  writ,  is  not  an  offence  under 
the  Act  of  Congress  4  but  i(  when  the  officer  proceeds  with  the  writ  to 

•  tile  bnd,  and  is  about  to  «zecute'  his  process,  a  threat  is  used,  by  a  per-  *" 

•oa  forcibly  retaining  tbe  possesnoo,  accompanied  by  the  exercise  of 
ktct,  or  liaTtng  the  capacity  to  employ  it,  and  the  officer  does  not  do  his 
duty;  the  offence  is  complete.  ^  • 

l%t  officer  is  not  obliged  to  risk  or  expose  his  person,  or  to  proceed  to  a  * 
"fersooal  conflict  with  tbe  defendant 

X  HESE  eases  were  tried  by  separate  jories.  The  defendants 
were  indicted,  severally,  foro1>structing  the  Marshal  in  execut-  , 

ing  writs  of  habert  facias  fioasewionem^  issued  from  this  Court.    ^ '   «^ 
H  appeared  in  etide^e/that  the  writs  of  habere  facias  /losses- 
<<siiefN,  teued  regularly  in  each  case,  on  judgments  in  eject- 
ahem  noeftertd  in  this  Court,  were  delivered  to  a  deputy  Mar- 
ftal;  wbose  commission  from  the  Marshal  was  called  for  and    ,  r,"  < 
produced,  with  a  certificate  of  his  having  taken  the  oath  re-  C 

ttnired  by  the  Act  of  Congress^  belbre  a  state  Judge,  and  duly    . 
certified  to  the  District  Judge:  that  each  defendant,  when 
Uie  Marshal  we»t  with  the  writs  to  execute  them,  closed  his     '  \ 
door,  was  armed,  and  threatened  to  kill  the  officer,  if  he  at«    • 
tempted  to  dispossess  them;  declaring,  that  they  would  lose 
dMlrJireB,  rather  th^n  permit  the  execution  of  the  writs.    Is 

•vet.n;  T'  • 
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consequence  of  this  opposition,  he  was  prevented  from  ez^ctfl- 
ing  the  wriy^.  ^ 

Raivie,  for  the  defendant,  in  the  first  case,  contended,  ihik 
the  Marshal  was  not  in  the  capacity  to  execute  the  writ;  noce 
it  appeared  in  evidence,  that  neither  the  plaintiff  in  the  eject* 
xnent,  or  any  person  representing  hioi,  was  with  the  Marshal . 
to  receive  the  possession. 

Levy,  for  the  defendant,  in  the  second  case,  insisted  that  no» 
thing  was  proved  against  bis  claims  but  a  menace,  which  is 
not  punishable  by  the  Act  of  Congress. 


A 


WJSHIJVGTOATy  Justiccy  in  the  first  case,  charged  the  jury. 
In  the  execution  of  a  writ  of  habere /acias  fioMsestiotkcmy  there 
are  several  acts  to  be  performed,  which  may  all  be  done  within 
a  short  space  of  time ;  but  must  necessarily  be  done  in  succei<- 
sion.  If  an  adverse  possession  be  held,  the  officer  is  first  lm 
turn  out  the  occupant,  then  to  take  possession  in  the  name  of 
the  law,  and  afterwards  to  deliver  it  to  the  plaintiff  in  eject- 
ment. The  offence,  which  consists  in  opposing  or  obstructing 
the  execution  of  the  writ,  is  pomplete,  when  the  person  in  pos- 
session refiises,  and  by  threats  of  violence^  which  it  is  in  his 
power  to  enforce,  prevents  the  officer  from  dispossessia^  him. 
It  is  nothing  to  the  person,  thus  obstructing  the  exeeatioaof 
the  process  at  the  threshold,  how  far  it  is  in  his  power  imme- 
diately to. deliver  the  vacant  possession  to  tbei  plaiati|r»  la  .the 
writ.  If,  then,  the  jury  are  satisfied  that  such  obstructum  took 
place  in  this  case,  they  must  find  for  the  plaintiK 

In  the  second  case,  the  Court  s^d^^It  is  said,  ihat  a 
threat  to  resist  the  execution  of  a  writ,  is  not  an  oifence 
the  Act  of  Congress.  This  is  true ;  but  U^  when  the  pffiopr 
having  the  writ,  proceeds  to  the  land,  and  is  about  to  execiti^ 
it,  such  a  threat  is  made  by  a  person  retaining  the'  possessioBy 
accompanied  by  the  exercise  of  force,  or  haviiig  the  ci|p«citf 
to  exercise  it,  in  consequence  of  which  the  of&cer  canaet  do 
his  duty ;  it  cannot  be  seriously  contei^ded,  that  the  ex«c«lioA 
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of  the  process  has  not  been  opposed  or  obstructed ;  and  this  is 
dM  offence  charged,  which  you  are  to  decide  upon.  The  ofEcer 
knotoWged  to  risk  his  life,  ar  expose  himself  to  personal 
violence;  it  is  enough  that  he  is  prevented,  by  the  exercise  of 
brcty  or  the  threat  of  force,  by  one  in  a  condition  to  execute 
It)  from  proceeding  in  the  lawful  exercise  of  his  functions.  It 
it  Dot  netessary  for  him  to  proceed  to  the  length  of  a  personal 
oonflict  with  the  defendant,  for  that  would  constitute  a  distinct' 
offence  in  ^e  d^endant,  even  though  the  officer  should  suc- 
ceed. In  this  case,  the  defendant  retained,  by  force,  the  pos- 
lesnon  of  the  house,  and  threatened  to  ta,ke  the  life  of  the  offi- 
cer, if  he  should  attempt  to  execute  the  writ ;  in  consequence 
ef  which  he  was  prevented  from  doing  it.  Should  this  be  your 
opinion  of  the  evidence,  your  verdict  must  be  against  the  de* 
fesdant.  ^ 

The  Juried,  in  etich  cu9tj  found  the  defendant  guilty. 
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•  evidence,  if  sufficient  to  prove  the  loss,  and  the  contents  of  tb# 
paper ;  and  provided  such  evidence  be  the  best  "which  the  na- 
ture of  the  case  will  admit.   This  rule  does  not,  in  general,  ap* 
ply  to  bank  notes,  or  to  other  instruments  which  pass  by  deli- 
very only ;  for,  in  such  case,  the  payor  might  be  twice  charged^ 
were  he  to  be  made  liable  to  any  person  but  the  one  who  pro* 
duces  the  note  or  instrument.     This,  however,  being  the  only' 
reason  for  the  exception,  it  is  to  be  seen  whether  it  is  applica- 
ble to  a  case  like  the  present.  When  the  half  of  a  bank  note  is 
presented  for  payment,  the  payor  may,  very  properly,  require 
.the  holder  to  account  for  the  mutilated  state  of  the  note,  an^l 
to  prove  that  he  came  fairly  to  the  possession  of  it.    If  the 
latter  has  it  in  his  power  to  satisfy  the  former  that  he  was  the 
fair,  dona  Jide,  holder  of  the  entire  note,  and  that  during  such 
his  possession  he  divided  it  into  two  parts,  the  production  of 
one  of  the  parts  would  establish  his  right  to  the  full  amount  of 
the  note ;  because,  in  such  case,  it  could  not  happen  that  any 
third  person  could  fairly  acquire  the  poMession  of  the  other 
half  part :  for  if  he  took  it  in  a  course  of  trade,  and  for  a  rahi- 
afole  consideration,  still,  he  would  take  it  with  notice,  that  the 
right  to  the  money  might  be  in  the  poasesaer  of  the  othor  half; 
and  would,  consequently,  be  bound  by  every  defence,  which 
could  legally  be  made  against  the  finder  or  robber,    Sudk  pet" 
son  takes  the  half  part  of  the  note,  not  on  the  credit  of  the 
payor,  but  of  the  person  from  whom  he  received  it 

Judgment  for  filaintiff^  for  the  full  amount  f^tkt  n^U; 
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Seton  v8.  The  Delaware  Insurance  Company. 


Insurance. — Parol  evidence,'  to  prove  the  reguJation  of  Cuba,  prohibit* 
ing  the  exportation  of  specie,  will  not  be  admitted,  unless  evidence  la 
given  of  efforts  to  obtsun  a  certified  copy  of  the  written  law,  which  have 
iailed. 

If  the  written  and  printed  clauses-of  a  policy  of  insurance  can  be  made  to 

.  stand  together,  and  both  be  available,  such  an  exposition  of  them  sliould 
be  adopted. 

h.  partial  loss  of  an  entire  cargo,  by  sea  damage,  if  amounting  to  more  than 
iSfty  per  cent,  may,  under  circumstances,  be  converted  into  a  technical 
total  loM ;  but  not  if  a  distinct  part  of  the  cargo  be  destroyed,  and  the 

'.  voyage  be  not  thereby  broken  up»  or  rendered  unworthy  of  being  pro$e^ 


Action  on  fi>ur  policies  of  Insurance :  two  on  the  cargo  un> 
derwiitteii)  fori  1,000  doUarSf  and  tilie  other  valued  at  1 000  dollars, 
tm  board  the  WiUiaiDi  at  and  froni  New-York  to  Baracoa,Ne- 
TiSas,  and  Matanza^  in  the  island  of  Cuba,  and  back;  to  return 
one  ptt  cent,  for  all  ports  she  shall  not  stop  at ;  declared,  in  a 
wriUea  clause,  to  be  on  gpoods  and  specie,  both  or  either  valu- 
ed on  the  voyage  outward  at  12,000  dollars,  with  the  usual 
pnoted  dbHliB  of  warranty  against  any  charge  or  loss  on  ac- 
comt  of  any  illicit  or  prohibited  trade.  The  third  policy  is  on 
the  Ajp^  and  the  fourth  on  the  freight  for  the  same  voyage,  > 
alia  valued;. the  one  at  4,000  dollars, and  the  last  at  2,000  dol- 
tesy  with  m^e  stipulations  for  return  of  premium  and  warranty.  . 
The  vessel  sailed  from  New-York  on  the  voyage  insured,^ 
touched  Hi  fiiMttcoa,aiid  thence  proceeded  to  Nevitas,  where  sh^ 
disiKMed  of  her  outward  cargo,  and  took  in  a  return  cargo  of 
goods,  and  9,000  dollars'  in  silver,  besides  upwards  of  1,000 
doBafs  of  the  sum  she  tarried  outward.  She  sailed  from  Ne- 
Titas  on  her  return  voyage,  but  by  stress  of  weather,  and  injury 
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suatained,  she  was  compcUed  to  put  into  MatansaSt  vtieie  tlie 
5/X)0  dollars  taken  in  at  Nevitas,  being  mora  tbaD  balf  tke 
value  of  the  cargo,  vere  landed  bjr  order  of  tho  governor; 
the  supercargo  was  pemutted  to  lay  oat  the  money  in  the'  pro- 
duce of  the  island,  and  to  take  it  away ;  but  be  was  refused  per* 
mission  to  carry  away  the  specie.  Upon  the  petition  of  ther 
captain  to  the  subdelegate  of  the  royal  hacienda  at  Ilavana, 
setting  forth  that  he  had  received  regular  clearances  at  Neritas 
for  the  specie,  and  that  it  was  seized,  that  oficer  decreed  that 
the  specie  should  not  be  taken  away;,  stating  in  his  decree,  that 
specie  was  prohibited  by  law  to  be  carried  away,  but  permit> 
ting  the  same  to  be  laid  out  in  colonial  produce.  Upon  this, 
the  supercargo  laid  out  about  half  of  the  SfiOO  dollars  in  so* 
gars,  which  filling  the  vessel,  he  deposited  the  balance  of  tho 
silver  with  a  merchant  at  Malanzas,  who  afterwards  laid  it  onl 
in  sugars,  and  sent  them  by  another  vessel,  the  Charlotte,  %m 
New  •York.  Regular  proteat  bung  made,  the  ship  left  Matansaa, 
and  arrived  safe  at  New-York,  with  the  loss  of  part  of  her  car- 
go,  which  had  been  thrown  overboard  in  a  storm.  She  airired 
on  the  20th  of  December  1806.  A  regular  abandonment  of  ship, 
cargo,  and  freight,  was  offered  and  refuaed  %  but  the  ptdntilF 
was  authorized  by  the  defendants  to  dispose  of  the  vess^  and 
cargo,  as  well  that  brought  in  the  William,  as  the  sugar  after- 
wards sent  in  the  Charlotte,  without  prejodiee.  On  theao -sales 
a  loss  was  sustained,  as  stated  by  the  plaintUT,  to  the  amount  of 
upwards  of  8,000  dollar^ 

To  prove  that  this  was  a  prohibited  trade,  the  debodanls  «f^ 
fered  to  examine  a  witneaa.  This  was  opposed,  and  t  Cr«.  Mi. 
1^7,  relied  upon,  to  prove  that  the  law  or  orderof  the  governor 
should  be  produced. 

The  Court  rejected  the  evidence :  Thia  is  a  commerdal  re- 
gulation of  the  government,  and  a  subject  of  pure  monicipal 
arrangement.  The  law  must  be  presumed  to  be  written,  joid 
therefore  it  should  be  produced ;  or  evidence  f^ven  to  prove 
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it  ivl»Mriii  the  parijr't  pewei'  to  %>Ma!n  a  cenlfted  cop^ 
«f  it;  in  ir%kh  caae  ftferior .evidence  might  be  received.   . 

thShiibj  toft  plilmte;  upon  tie  €kmn  itithnatmg,  tha^t^  as  to 
the  rtmtlf  th«r«  was  no  g^raiifi4  of  aba'hdonment,  Ae  having 
perferfbed  her  voyage  in  safety,' and  even  arrived  before  the 
effer  maiey  gave  ft  t|p/  and  claiftusd'cWy  ibr  a^partial  loss..  As 
10  the  cargo^  Wtr  biabted  that  the  cleafance  was  evidence  of  the 
kgaihy  of  the  trade ;  but  if  not  so,  the  writt^  cla\i8e,  which 
hsurea  specie  otitaad  home,  overrules  the  printed  clatise  of  the 
Warranty  I'atod  as  the  defendants  knewj  or  ought  to  hate  thown, 
Alt  k  was  prohibiled,  they  are  ^tlnd)  the  policy,  insuring  a 
trade  prohibited  by  foreign  laws,  is  good.  Park,  ^35.  As  to  the 
iliigbtf  be  allied  tiqt  tbe  right  to  it  on  the  whole  cargo  hav- 
iiguftace  attached,'  the  loss  of  so  ^eat  a  proportion,  by  a  peril 
itaredVagiinati  arndbfttfed  tm  a  tniallbss. 
^  Rawle  sM  Condy,  for  defbMants.  If  there  ha4  been  no 
lAlitse  in  the  policy,  to  exempt  the  Mbndahts  from  indemnify- 
ng  against  losses  incnrred,  in  consequence  of  any  illicit  or  pro- 
hiittted  trade ;  yet,  upon  general  principled,  such  a  trading 
wouM  have  exdhmted  the  underwriters.  2  Tern.  176*  4  Bac. 
64S.  I  John.  HeW-York  Term  Rep.  SO.  That  this  was  a  pro- 
luMted  trader  is^pr^ed  by  the  beat  evidltecef  the  sentence  of 
the  Hadflkia,  a  revenno  tribunal,  uniting  juc&cial  with  execu- 
tire  powers.  The  #Qe  exporftion  of  the  policy  is,  that  if  the 
goods  flhipped,  and  the  specie^  should  be  subjects  of  lawful 
ll^ade,  then  the  underwriters  were  to  be  liable,  in  case  of  loss ; 
*Mierwtoe  not.  4lnt,.at  all  events',  the  plaintiff  could  n<|(  aban- 
doik  Tbff  loss  of  part  o^tlM  car^  only,  9  the  vessel  with  the 
arri(Toi*safe,  catf  only  be  a  partial  loss. 


inr^ 


^jiSSMf^TO^i  Justice^  charged  the  jury.  The  question 
(liBnw  is,  whether  the  plaintiff  io  entitled  to  recover  for  a  total 
or  a  partM  loss  on  cargo  and  freight.  Upon  the  constructipn 
of  tlM  poBcy,  M  is  said*  that  the  written  must  control  the  prints 
e^  clause,  if  tbef  contradict  each  other.    This  is  true.    There 
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8etop  tw.  Tbe  I]|j[pla%vflte  liwmiMe  Company. 


•r«  ttfvis  M190M  1^  bvcHir  plCthQ  pmtioiK.  Bi4  tte  cpoiirfkC' 
lion  of  pc^iciu  of  itmivrnff^  U  BaTtfOfd  l^  Uio  fMM^  miet  •• 
appV  to  otliri^writMik  in«|fmiiipH ;  9iKiil  9^  Uie  cl%tttiei  jtm 
be  fairJf  nftde  to  itand  togcUyfr,  ^  ti|  lumMiKBCtf  t^ej  ^boiil^ 
|^#  to  caipoubded  as  to  produce  $m^  a  rcauk.    Wo  iioderatfii4 
the  undervritera,  ifooi  thoUaguage  ttiojlMive  v^t^  to  «ayt 
we  vill  insure  you  agaiqat  losa  ttfN>a  any  g<|wis^  ap9cie»  hoti^ 
or  eiiher  oil  tUe  voyage  froov  New-Yoik  10  the  cAunMHF^te^ 
ports  in  Cuba}  and  bact  \9  Nev'York«    Aa  to  ibe  ctffo»  c% 
neraUyf  it  is  ioipoasible  fgr  us  to  know  wbetbet  k  omv  ia  vbote 
or  in  part  be  compsseA  of  .|M)pliibiterf  attifcfesy  or  aK>t|  ^p^ 
therefore^  we  will  xml  engage  to  iiidenii|i^  agaioai  iawei  aasf 
ing^from  sucb  trade,  if  it  abound  be,i(UGiu.  BniX  U  !•  9pof^ 
the  specified  ai  ticlei  we  knew  .that  it  ia«  bjp^be  ge^enl  rjus 
mercial  regulations  of  the  8paQiab  govtrMicat}  p^obibiftad  bigi 
being  expoated«  and  iheDeikM^we  eseopt  ia  %ooi  Ufp  daoao  of 
warranty.     We  aays  tbat.ihia  ougbito  be  uaderstaod  ao  tto 
language  of  the  uoderwritera ;  bec%ttae»  aa  to  ibe  contoK  C 
tirade,  and  the  geoeral  lawa  of  tbe  country  wiib  wbkblUatndt 
was  to  be  carriedi«0)  they  were  bound  Jto  take  •otkc  »  and  if  it 
woa  not  their  intention  to  exc^t  specie  bona  tbo  wam^tj,  ii 
is  impoaaiUf  to  suggest  a  reason  fcr  ila  being  apecial^ 
tloned ;  since  it  would  deadly  have  been  a 
tlie  general  tenn  goodap  used  -in  U^e  oaiv  c)«iae..    Stil^  tke 
question  is,  can  the  plaintiff  recoxer  for  a  toul  loan  of  ca^go  ^ 

and  fraight,  in  conseguenee  of  the  detontlm^of  tbe  SOOa 
Yars  at  Matanaas ?  The  opinioo  of  tho  Conxi  a^  ihaaiaa^ 
f  he  loas  is  not  totals  eiil^er  in  factn  ov  techn^aUy  aa^    A 
of  thecargo  was  taken  out,  ibrcibly,  at  MatansMb  aMi 
Vf  other  artidea ;  with  which,  and  tbe  residue  of 
taken  in  at  Nevltas,  she  arrived,  fully  Ipq 
port  of  dcatination,    Tbe  original  cargo,  taken  in  aa  K< 
received  no  kuid  of  ii^urj  from  any  thing  wbick 
Matanaas ;  <and  tbe  only  conaequence  of  tbe 
Itlac^  was  tbe  exchange  of  a  part  of  tho  carf% 
wbkh  arrived  safe,  l»artlr  in  ttiinTessd,  aiid  tbe 
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Seton  V9»  The  Defemr&re  Iiautaii^  Company. 

'  *  ■■>■■■■—       ly      ■  -  ■  lit  ■  T        '^' 

new  cargab]^  iitiotfaer.  Som^  can  U  be  aerioualf  comleiidedfUuit 
the  lots  of  a  distinct  aad  separate  pkft  of  the  cargo,  by  the  sa« 
sure  of  a  foreign  gotSBrnment^  thMgh  it  amoynt  to  more  than 
half  of  the  whol^  cargo,  w|lL  warrQ^t  an  abandonment  of  the 
whole)  iftien  the  reaichie  has  in  &ct  beea  discharged^  and  has 
afrired  sai^  ?  A  partial  loss,  of  an  entl^  catgoi  ^  sea  damage 
if  aDM^mii^g  \p  inore  tban^  half»  may^  jindcr  circ<iniist|u>coa»  J>e 
sosvMled  JBto.«l#&nkal  totial  lol«f  b«tnot  if  a  disdnet  {Murt 

ff.ai^  ^Mma  hm.  dmMamrmAf  ai^ Aft  ^  •VPg^  htmotk  tlM^%h$  ht  At  n 

^* or*  iefttfttif  QiHi%fibf  of  hcffftg  $M«tfted.    ller#  tho 

voyage  iMtt  not  lost,  or  otfientrlse  hhpaire'd  of  affected,  bnt  in 

respect  to  the  particullr  part  of  the  cargo  eltchnnged  ait  Ma^ 

taaaas.   We  inqaired  of  the  plaintiff's  counsel,, if  he  recollect* 

id  aiyr  case  in  whilob  auch  a  loss  bftd.  been  copistriMd-total;  and 

4hi onlf  Qft#  to^wMeb  b#a«lwnied  ■#,  was  Unt  «£  Sinioiui  v«. 

The  Uniott  Insttffaftce  Conppany,  decMed  ii^  this  Co«rt.    Bat 

flHre  is  IMS  RnniiMiw&  oeti^oaAtuafaftd  Aiii'Ctt^*    'n  tnat,  tbe 

Vessel  was  not  ofily  presented  hf  a  blockadlbg  squadron  off  otie  . 

of  her  ports  in  St.  Domingo*  from  entering  diher;  but  she  was 

forcibly  carried  to  Jamaiea^  and  ther«  compelled  to  end  her 

•  Yvyafa,  md  m  #ipefe  of  Immt  eoffo^    Theaa^  the  Toyagoi  mm 

bfokeis  mpi  nd  cotfiplBteiyt  fcaauirt  i  ^aaie  othersKw  m  she 

preseot  case.  We  dk>  not  recollect  a  single  cas^  from  Cioss  !>•• 

Withers,  to^ii  tiidl^  br  before,  in  which,  from  an  kijury  to  the 

caig^  the  Ass  was  eofisidbred  to«a^  thflC  the  vof age  waib  ribit 

Mkeit  n^by  soIm  dhMter  te  t1ie^v«ftftl,  ^cb  coutd'inot  h& 

si|iafebd  iMRfeetK  greet  adklidMhil  e^ense  and  loss ;  or  wMttf 

pw.tciR<#titf  ibflfceryW^piMitldn  ef  the  r^flgt ;  or  where* thcK 

Mftffj^  la  the  chrgo*  was  genend.  The'  doctrine  of  abaiMluAiuliidf 

Mr  gSM  &r  eaewgh,  pei4fa(ile  teo  lar,  whew  the  real  natixre  of 

OttriMMtraee  ef  MiMAM  h  AftCdeMt    We  db  nee  fe^  dh^ 

posetf  td^RPiy  it  fufthep.  The  opiiiloA  «f  the  Pourt,  Ihrrdbre, 

i%  thiTtfrr  fiilriMr  is  eMMtd  to  m«Yer  only  for  K  parthll 


^e^e,  w^M  if#  jinerrfrf  airbed  is  0(//u«/«  * 


•        •  • 
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*!"  .^.Jitiflif- 

^,      J^l53^a»#«ii^*?w  M  !-«,  the  d* 
{%§  rt^^i^^Mioe  aeuu  been  utisfied, 
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tkt  Slid  BQtw  w»  paid..  TIm  pUimiff;  after  the  &ole»an  q«cg. 
tiMi  beceaift  duCf  brought  itoa  smt »  end  •  meeting  of  the  pkin- 
liff  and'4eiHMbiiW  ^itk  a  view  ta  a  tenlmMBt^  look  jlaoe  ^' 
IW  eAce  of  a  Mr.  DopleMa.    Iltia  peieon  |>rovei,  thAtV  itftar 
itta^.diituMion,  the  pUuntiff  agreed  to^accept  of  six  hundred 
r  dollars,  in  satia&ciion  of  the  debt  due  froin  the  defendant,  et 
wfakh  qne  hundred  a»d  twe^-two.dollara  l»ere  to  he  paid  in' 
fv^days ;  aad  for  the  hakucei  the  defoadaat  was  to  giro  his 
|H>te  to  Dupleeeiij  who  was  to  endorse  itf  speciaMfiwhhout  ie'> 
somHo  upen^hioa ;  bwt  tw  he  eadoBsed»  (aa  /tMffv  Wmhiagton 
MderHood  flie  testivcm^y  hat  not  m  uodetalood  hjr  the  defoad- 
tBt*«  eounaeU  or  bf  Judge  J^Htv^  lo  sosie  person  to  he  naas^ 
cd  Wihe  plaintiff.    The  iMmof  was  .to  be  paU  to  Daplessb 
iir  flle  pUintiff,  and  h^  waa  to  draw  the^notta.  In^cooaeqaoice 
if  tbis  agfefoiealy  the  plaiMiff  and^defondaat  went  to  the  Mar- 
ihsl's  oftco^  and  aitentrj- was  made  on  hii  docket,  aad  signed 
%  the  pliimiff,  «Spoilte  lo  these  aiiits,  «  rettMo^wiiMMtlei^" 
'^ipihhi  the  specified  tipe»  the  ddSndant  paid  ler  Diipfcfssis  the 
eae  hundred  and  twenty-two  doUacSi  of  which  Dnplessis  ga?e 
natiei to  thepAuntiff,  Who  ^eluaed io  receiae  it,  unless  thode- 
fcodint  also  delig^red  iina  the  ^oiea  with  an  eo^rser.    It  does 
not  appesr  ihal  the  plaiatillnaaaed  the  endorser,  or  thai  the«i#' 
fonds^  ofikad  l^d^^r  the  notes  ata&  The  defiNid|pt  put  in 
the  plea  edgpayaeii^^  with  le»ee  t»  give  inetidBifte  the  apeeial 
■MK^ri  «q4  also  aplea  of  dwtesa.  Vhe  definisntS  coonaei  gaiM 
neisaio  the  pkia^'a  coiitosel,  that  at  the  iriSi  he  should^  war 
ier  ihe^pliM  of  .pajWMDt)  gl«p  in  evidence  the  agttomeniJN^ 
i«Mt  IH^fanks,  aMd^  iftor  th#  inalfeisiioa  of  the  suit,  lia4 
Iheald  ahoureiy  ea  Ae  duress.  When  the  defindant  ofkjttA  lo 
gtaaMiiidiuee  of  the  agnsea^nt  pade  al  Oupleaua^  oOeo»  i« 
Wkdppoaed  bf#a  ^hdntiff's tfttansel^  upon  the  gponnd that 
payiftfei*  refers  to  the  thne  of  the  action  heevght ;  ari^  that  m 
this  Caprlv  wheio  AeiassMKie^qrand  a  htwside^  noeridenee 
9f  arftfil  papasenly  and  eeen  that,  gtteeedeo^to  fiM.iM>> 

^  fiTtO  *  ^ba«Kb  iiema  ^d^pitted,,  tiM 


las 


X^tap^e  m.  PeofaoliflK 
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uockr  Mi^«id4aw  tof  this  tURe*  •pvrttiog  U|»a  tte  slate  tfttn* 
nri%  which  tmite  tbt  ktw^and  equitjt  jurndictMs,  mf  sHiflttte 
magr  b^i^vett,  wMck  iavds  Co  ffaow  lh«t  ^%d€te««|^  not  1M 
be  paid< «  TIm  agreeiaent  fit  thii  eaae^  Imviftf  net ar  beta  aitt 
•oitedi  cannot,  upott.  any  priuciple,  be  gitea  ia  tMth^ff^^m 
tbHpIea, 

Wm%hmf$on^  Justice.  Tbe  ob^tionWpreaMitaie  t  ^Irciafti. 
We«do  not  know  wbat  the  agreetaent  was^  or  vbothar  ik 
esecoted  or  oiC.    Xhe  evixlence  was  ifaoi^gLvMk 

Didias»lar  the'deiielteity  ceMeadeA  cbat  ttet^oa  of  «ki 
wasy  In  this  case,  a  coniplcite  4ef<0Me  agwst  the  j^lamttfF'e 
#»rer)i  on  tbase  notes*  The  detaMant  bat«g  -been  discliarg«d 
tfnder  (he  ia6olirciitiaws.of  Shis  stsSe^  could  not  be  lega)le  eei^ 
tested  £m  She  $aBse  debu  in  Odawtrs.  *      • 

^      By  the  Court.  The  arrest  is  IMawai^  beiev.  ^Bfai,  bf  Xhm 
1»ws  of  UMit  atate^  a  Coiurt  of  this  slate  ceeM  -net  coasMer  it  fom^ 
lawfbV  Aimieiiit  w#uld  have  been  eniewfu^phaAjt  been 
.in  this  state.    The  plea  of  doreasi  thpefitre,  canndt  be 
ported. 

decondly ;  Mr.  Dallas  ceeteaded,  that  the  iliit  was  diaeoii* 

tbMKd  in  cotxsfqeence  of  the  agr^eaieit  at  %^sais^s  oAce ; 

lse%  at  aof  rate^  that  agteement  vb«via|f  beea  esipiited  bf  tlM 

dleRparis^  sa  fidb-  as  it  was  sa  faia  poveTf  is  a?gaiiiifamim|^  tiie 

nates. gvfen  ill  Delaware^  mmk  BMf  b#  pn^m  erl^lMcey  an^er 

the  plea  of  paymsaSi  with^^^ve;  fe  wnj  defsacc  vaif  beiJHaMS 

Mwisr  this  pleatNi^ich  shosss  tbft  the  pkiaiM(  ffx  sfact#^  isn^ 

"    aa|m  B0t<lD  tecoTer.    Tha  defisaAsnt  paU  the  a*aliif»  #iiseft| 

if  the  egieemcnt,  le^ssipaleted  ss^p^;  >ead  th»  vtfK^  b»  tisa 

«:^pMaCir  iaaossf^  it,  unless  <he  defendaat  waaid  deliver 

lH)feBSyeii||MHi*ead«rser,  to  ha  n^ii^  bf  the  plaiatiiV  C 

4ie  was  SMI  beend  to  do,)  diifaased  wiA  Ihtfiatussiiy  i#i 

ffklar t^jKler  of  aafeas.  *  '^   el^ 

*^Messssw  Levf  mA  Philips^  §m  ybdlMii  eaaiasded^«Mt  «Im 

ttfisidani  teviny  piia»wl  to»rtig  aBiiPB»  it  waa  ta#i>ae  to 

^9tta  th^  dpaetn  ■■  liaics  fi  the  iuii  r 
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W  hoftD4  t0  mak«;  «id  UmK  if  h«  hftd  dose  aov  itill  ^a  tiroBMlt  . 
Qt  a  lessor  Mmj  th^Qgb  the  lecuvity  be  bettered,  wjad  fbengb 

.  i^bt  Mcnpud}  'm  DQl  m  eatiilectioo.  Weie  tbit  a  Buit  ki  eqoity, ; 
tly  Qoiift  veuM  aMfMsiet.  tbe  deienduit^iriUiout  bis  offering     | 

•t^pty  the  whole  ^  buadred  doUiM^  ^ 

SieUiie»  in  n^*  a|»li:d  a  iMtur  point ;  viz^  that  Xhe.  pbii^if' 
eMiM  not.tecover,  vithcNit  lint  delivering *iia  the  defendaat'e 
«adoraemf|iita>  wbicb  formed, the  coaaid<^tion  of  tbf  noteyib 
idt,  and  which  mug  be^after  come  agai^  kim.  * 

/  '  ^  ' 

WjiSMlMOTOMj  Jutice^  chargedahe  jury.    The  defence 

ia)4>at  A  ;jie  aaioni  and  aecondly  to  the  eiaim,  on  which  the 
tctioll  ia  fi>a«ded.    1%  ia  aaid  that  tbia  aait  waa  once  disconti- 
ped,  and  e»iild  not  aftmraida  be  vepfawed  on  the  docket,  with-   ^ 
%it  the  aaaeat  of  the  pariiea;  if  not  ao,  liill  that  the  debt  cic- 
Hid  by  tbea9  nolaa»  wa^diaeharged  by  The  aubaeqiMit' agree- 
|ii|p|,  whidli  took  glacoM  Dupleaaia's  office*  The  first  defence 
aaai^t  be  noticed  under  eithtr  of  tb^  plem  in  the  caase^  being 
inco^Anent  with  them.    Thia  ataaounta  to  aaying  that  there  ia 
no  cajiae  inCouH^and  Ibe  plean  admit  there iap  but  controTwrt    - 
the  Tigfii  of  Uue  pleihtifT'to  cecover  in  it.  Tbe  defsodaat  ou^«i 
to  havi^kkcn  advantage  of  ibe  disooiitiDuaace  M  an  ea^fier  pe- 
riod, and  ih  %  diffiren^  wayi  %  appearing  and  making  defence,  . 
he  a^eatbe  objection.  Tbb  aece«il>gfQiind  oi  deSmce  is  con* 
yfHfi^  lais^he  plei^ol  pi^me^t,  if  the  defence  itaelf  be  goad^    . 
ThiaiatbaH|ag  in  wbicb  vaeliarteffBtnod  the  contractviad^^t 
0«plaAi4i.gftce^  aceordifq^  hia  evideai^  Thl^*the  plainctf « 
««M»dto  receive  of  the  defiyidftwl  mk  banifeed  ddlara,  instead    '^ 
of  tbe  tureen  haadred  doUera  which  he  owed  bin;,  «foa  con- 
di|i«a4lmt  one  buainad  ^  tweaif'^wo.  deMnn.Mor  the  sneney     ^ 
wpa  pM  to  Di^>^aab  for  the  p^ntiff^  in  tw*iiays  \  mintm  l>a« 
bace  in  a  aelOt  to  b^  ^atfk  payable  to  ][>v|ileaaia,  who  waa  ttt 
ri4Mig»  vitbfNt  r«:ourac,  bnt  wbi^  iFaa%»  be  entiried  by  . 
>|i  i<tbii»  y  liiejMMM^b]%tbe  nkdnftiftl^  Aa^^to  Ihia  second  * 
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endors(sr»  tlie  evtdt^ce  bii«g  diffeMAtljr  usdlsraioM  by  the  di« 
ILdbm^'s  counsM,  wid  by  the  District  Judge,  I  shell  ooaudbf 
the  c^  both  ways. .  If  my  laKlerstatKliiig  ef  the  d^veement  be 

«  oorrecCy  then  It  is  Ihe  epinidli  of  the  Cemt)  thet  the-defcndaA 
hte  not  shown  either  en  actual  or  a  techeicel  -perfoMnsaye^en 
his  part.  He  ought  to  have  offered  the  notes  signed,  and  e^« 
dorsed  by  DupLesus,  and  tendered  himself  ready  to  hifre  it  en- 
dorsed  by  such  a  person  as  the  plelntiff  shoeld  nofniila^.  KMi 
86cJls  to  make  his  ofi^r  to  perform  equivalent  to  peifiiltBance) 
it  lies  upoft  him  to  show  that  he  did  a)|  th|^  was  in  his  pow&r, 
or  offered  to  do  it.  It  u  said  that  the  plaintiff  <Uspensed  wi% 
Khe  ofifbr,  as  I  have  seated  it,  by  feftisieg  to  take  the  money,  ^n' 
less  the  note  was  endorsed.  But,  if  I  take  the  agieeAf^  enr^ 
rectly,  had  he  not  a  right  to  make  the  t>bjectioa ;  and  when 

^  made,  ought  not  the  defendant  to  iMtve  |»roceeded  as  ^  as  b<( 
could?  Certainly  he  ought.  But»  eecondly ;  if  by  the  agre^ 
m;ent  a  responsible  endorser  was  not  te  be  giren,  ften  whemls 
the  gnmnd,  even  of  equi(^  for  conMning  this  ^gretmemS^ 
discharge  of  the  prior  debt  ?  What  is  it,  but  an  executery 
agteem^ent,  induced  by  no  consideration  whatever,  to  tAe  aiz 

'  hundred  doUafs^in^Heu  of  sixteen  hundred  dtflars^  and* would 
e<|lity  enforce  sueh  a  contract  I  Surety  not.  I  apeak  ef  the 
equity  *of  the  case,  because  it  is  laid  down^  that  under  Ihe  plea 
of  payment  with  leave,  evidence"'  msy  b#g^ven,  which  ^lows 
that  ejt  equo  tt  bono^  the  dibt  dainfed  should  not  be  pa^.    f 

,    undecstand  the  law  to  mean,  th|^  if  the  debt  has,  in#rh6le'er  hi 

.  part;  bew  actually  paid,  or  if  fcy  Any  means  it  ha^Rieen  extin^ 

•  guished|  as  by  a  cofilittct^of  a  aup^|feT  nature  j  orli^^  vlen  rt^ 
leased;  or  if  the  debt  be  net  hi  conscience  due;  or^has«bjr  sone 
means  been  satisfied,  so  thsit  it  wouM  be  unconscienti^  In  the< 
plaintiff  to  demaM^  it ;  suelf  evidencs^y  be  given.  Bht  tflfc 
del4  hesT'not  be^n^Ndd,  or  releaeed,  or  extingwished,  by  i  co^ 
tract  superior  in  digni^  to  the  orlfln|l  debt,  which  was  once 
fahly  du4|  it  has  4bt  lyen  falisfted ;  nor  woald  tl^  agreem^ty 

*  :C  executed,  have  fknoMte^  te  a  siti^i|pa^  beingf^iNeea 
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iibm, 'Without  eren  the  cotMidenUioB  bf  bettering  the  pliuntiff'a 
80tttntf .  £x  cfuo  et  bono^  then,  this  debt  is  still  due ;  and  no-' 
tUag  has  occurred,  actually  or  technically,  to  discharge  it. 

The  last  point  is  susceptibte  of  more  argument,  in  &T0ur  of^ 
the  defendant.    The  paper  which  had  produced  the  Uability  of 
the  defendant,  and  in  discharge  of  which  the  notes  in  questioif 
vsre  given,  is  negoUabk;  and  if  it  has  been  transferred' by  the 
plaimiff,  the  defendant  may  hereafter  be  called  upon  to  pay  it, 
by  a  bona  fidt  assignee,  without  notice ;'  against  which  claim,  ' 
the  payment  of  thcpe  notes  would  not  protect  bim.    But  I 
think  the  agieem^it  of  the  parties,  made  at  the  time  when  these  . 
notes  were  given,  precludes  the  defendant  from  making  this 
objection;  at  any  rate,  until  he  is  ready  to  pay  the  money. 
Though  there  is  no  reason,  in  point  of  law,  why  judgment 
ahould  not  be  given  fer  the  plaintiff,  still  the  Court  would  have 
it  in  its  power  to  protect  the  defendant  against  the  supposed 
danger  of  being  twice  made  liable ;  by  staying  execution  until 
the  noee  is  produced,  or  by  enjoining  the  judgment.     On  this 
latter  point,  my  iMtxther  Justice  doubts,  whether  the  objection 
does  not  go  to  the  right  of  the  plaintiff  to  recover  in  this  action,  - 
until  tiie  note  la  produced.  * 

The  plaintiff's  counsel  undertook  to  produce  the  note  before 
ibe  money  should  be  paid ;  and  to  g^ve  any  security  to  indem-. 
mfy  the  defendant  jigkiMt  all  other  clainiB. 

Verdict  for  plaintiff. 


Vol.  n.  A  a 
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The  plaintlfis  effected  inaurance  in  New-York,  on  the  Hope,  from  Gibraltar 
to  New-York,  to  tlie  amount  of  foar  thousand  dollars,  valuing  her  at  thai 
sum;  and  they  afterwards  effected  insurance  on^ber  with  the  defendant^ 
to  the  amount  of  four  thousand  doUars,  valuing  her  at  six  thousand  dcrfkn^ 
without  notice  to  the  defendants  of  the  prior  inniance.  A  putial  loM 
occumd»  an4  the  pkuntiffs  claimed  to  ^large  a  pattial  Ion^  upon  ti0 
whole  amount  insured  l^  the  defendants  in  the  second  pofiej. 

The  defendants  are  liable  for  as  much  of  the  agieed  value  of  the  Hope,  aa  m 
not  covcrec^  by  the  prior  insurance,  being  to  the  extent  of  two  thonsand 
dollars. 

As  the  plaintiffs  claim  only  a  partial  loss,  the  defendants  are  not  entitled 
to  an  abandonment. 

it  is  not  the  incapacity  of  the  assured  to  abandon,  or  h»  ftihiro  to  <|D  ao, 
which  can  defeat  his  right  to  a  recovery,  unless  he  olauntlor  a  total  Iom. 

It  was  not  necessary;  tog^ve  notice  of  the  first  insuiiiice  to  the  defendants. 

In  case  of  a  total  loss,  when  two  insurances  have  been  made,  the  assured 
may  abandon  to  the  second  underwriters,  and  take  from  them  so  muck 
as  the  second  policy  covers. 

1  HIS  was  a  case  stated  for  the  opinion  of  the  Court.  Tkr 
plaintiffs,  on  the  21  at  of  October  1803,  effected  insonaice  <m 
the  ship  Hope,  from  Gottenburgh  to  New- York)  in  tlie  oflke 
of  the  New -York  Insurance  Compaay,  to  the  amount  -ef  Stmt 
thousand  dollars^  valuing  her  at  that  stim.  On  xk»  90lli  •€  De- 
cember, in  the  same  year,  they  effected  insurance  vA  the  same 
ship  and  voyage,  to  the  amount  of  foMr  thousand  doUalV)  i&  the 
office  of  the  defendants,  valuing  her  at  six  tbouaeiid  doilsra. 
But,  at  the  time  of  effecting  this  lail  policy,  tke  dtfandeniH 
had  no  notice  of  the  insurance  made  at  New- Yolk.  -  Th«  f«d 
value  of  the  ship,  when  she  sailed  from  New- Yority  eweed^il 
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ttx  tbottsand  doiUirft.  A  {uHrtial  kws,  bf  one  of  the  pwils  iamnMl 

ftgauMt)  took  pkce;  and  .the  quflstion  for  the  opiaion  of  the 

Cowl  wfts,  whother  the  defendants  are  lidbtC}  on  the  last  men- 

llttied  ptAicf^  b^v  the  etnount  reported  by  the  referees,^ as  per 

nfmt  filed ;  or  whether  the-  aatd  last  mentioned  policy  is  void, 

bf  reaeoB  of  the  prior  marance  ?    The  referees  reported  the 

som  of  »-— thoQsaiid  dollars  to  be  uncovered  by  the  first  po«> 

licy.    Both  the  policies  contain'the  usual  printed  clause,  ^  thai 

if  the  aasored  shaU  have  nade  any  other  insurance  upon  the . 

prepiises  aforesaid,  prior  in  date  to  this  policy,  then  the  said 

eosapaoy  shall  be  answerable,  only  for  so  much  as  the  anHMmt 

ef  such  prior  insurance  Inay  be  deficient  towards  fully  covering 

tbe  premiies  hereby  ipsured ;  and  the  said  company  to  return- 

the  premium  upon  so  much  of  the  sum  by  them  insuredy  as 

tkey  shall  be  by  such  ppior  insurance  exonerated  from." 

Aawfe  and  Lewis,  for  the  defendants,  contended,  that  the  first 
policy  beiDg  vulued,  the  one  in  question  having  been  effected 
irithoGt  notice  of  the  first,  is  void ;  because,  in  case  of  loss,  the 
Bttured  had  deprived  himself  of  the  power  of  ceding  any  put 
ef  the  property  laved^  to  the  defendants ;  the  first  underwritenr 
being  entUed,  upon  abandonment,  to  the  whole.  They  rdied 
upon  &e  case  of  Yard's  Assigiiee  V9,  Mu^gatroyd,  In  the  Su- 
pierae  Q^ntt  of  Pennsylvania ;  and  the  case  of  M'Kim  vs.  The  '. 
Iteniat  JbMvrance^  Company,  in  tbii  Court,  ante,  89.  A}sO| 
0m  the  plalDtiff  wis  booDd  by  the  valuation  of  the  first  po'^ 
key* 

HMhiwcl  mi  Hmscf  for  the  platotOb,  argued,  that  the  first 
palfef  craatei  e(s  estopfxslfas  to  the  value  of  the  property,  ex*  * 
oapl.  m  lMtwn0  the  pasdes  to  that  )>olicy.  1  Marsh.  200. 
Encxofoiiy  27A*  kJohm.  New^York  Sep,  3B5y  That  the  cases 
cMk  m  Ikt  othev  atds  do  not  apply;  becnuse,  in  those,  the 
fuesiioft  was  not  whetfier  <he  {daimiff  could  recover  any  thing 
■psM^the  seoood  peiiqr^  but  1m>w  much  he  was  entitled  to :  thaCi 
^JftewBti  the  plahtmii  eaight  have,defeeted  their  right  td'reeo- 
nr  iA'ihis  «6^f  H  t^y  M  atendteed  to  the  first  u^dcr* 
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viitera,  yet  as  they  do  not  go  for  a  total  'loss^  and  have  not 
abandoaed,  the  argument  caimot  affect  them.  • 

WA83IJ/G  TOJ^y  JuBtUe^  delirered  tbe  opinion  of  tbeComt. 
The  parties  to  this%uit  have  agreed,  by  tiie  policy  oa  whieil 
tbe  action  is  founded,  that  the  property  insured  was  worth  abc 
thousand  dollars ;  and  the  defendanb  bound  themftdrea  to  the 
extent  of  four  thousand,  dollftra^  the  sum  subscribed  to  cover 
so  much  of  the^igreed  value,  as  had  not  been  colored  by  any 
prior  assurance.  It  turns,  out,  that  fi>ur  thousand  doUan  of^hat 
value  had  been  previously  insured  in  New- York.    As  to  that 
sum,  therefore,  the  ^defendants  are  not  liaMe ;  but  they  woulil 
.  have  been  liable  to  that  amount,  h«d  tl^  agreed  value  of  the 
property  been  eight  thousand  dollars;  because* so  nmch  of  tiie 
•value  was  uncovered  by  any  prior  policy.    But,  a&in  U&e  pre- 
sent case,  only  two  thousand  dollars  of  the  value  was  iminauMMl 
when  the  last  policy  was  effected,  the  defenlants  eamiot  hue 
called  upon  for  a  sum  exceeding  that  so  left  nncov^dred.    This 
is.the  plain  import  of  the  contract  between  Uiese  parties;  and 
why  should  not  the  defendants  comply  with  it  ?    The  reasons 
assigned,  are,  that  the  first  policy  being  valued,  the  ineiired,  ki 
case  of  a  total  loss,  must  have  abuidoned  the  wfaoie  preperCy 
saved,  to  the  first  underwriters,  and  w«re  thereby  ine^^eitatod 
to  cede  any  thing  to  the  defendants;  widiout  doing  which,lliey 
.  could  not  demand  a  total  loss  from  the  defaidants;  and  th^ttlpi* 
omission  to  communicate  to  the  defendants  the  existence  eftlie 
first  policy,  is  such  a  concealm'^^t  as  renders  ihis  poiiey  void  m 
Its  inception.    In  answer  to  these  obfeedtHis,  it  is  aufickat  te 
say,  that  the  plaintiffs  do  not  cHdm  fora^toul  ia9»;  and  in  peim 
of  fact,  if  this  w^re  npeterial,  they  have  Bot«afa«Mle||ed  e»  die 
New-York  Company.    Cl«iming  only  fbr  a  partial  \<m  fitMoa 
^kese  defendants,  they  are  not  ^tiOed  ^i  anabandone^eet^    It 
is  not  the  incapacity  or  the  failure  to  abandon^  wliidi  c«i  fiefaet 
the  right  of  the  insured  to  recover,  anlegs  he  ^^oes  for  e  MMl 
less.    But  if  the  law  were  otherwise,  s^P  tbe  i^uined  is  «t  iB& 
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capacitftted  to  abandoD  to  the  second  underwriteri  until  be  luui 
dqimed  bimeelf  <^  the  power  of  doing  bo,  hy  haying  pBeH* 
fiKUAf  abandoned  to  some  other  underwriter.  It  was  correctlf 
aiieerveds  by  one  of  t}ie  plaintiffs*  counsel,  that  he  might,  if  he 
chose,  and  sometimes  it  might  be  his  interest,  abandon  te 
the  underwriters  on  the  second  policy,  and  take  from  them  se 
much  as  such  policy,  from  the  terms  of  it,  covered.    It  follows 

*lrom  these  principles,  that  whether  there  was  or  wa^  not  a  prior 
policy,  was  a  circomstance  of  no  consequence  to  the  under« 
writers  on  the  second,* except  as  to  the  amount  for  which  the 
latter,  in  case  of  toss,  might  be  Hable ;  and,  therefore,  notice  o£ 
tuch  prior  policy  to  them,  was  unnecessary  and  idle.  Besides, 
the  very  terms  <<  in  case  the  assured  shall  have  made  any  prior 
ateurancey*'  imply,  that  whether  he  has  made  such  or  not,  is  'b 
bet  unknown  to  the  underwriter  on  the  second  policy.  The"* 
ease  of  M*Kim  v«.  The  Phoenix  Insurance  Company,  is,  so  iar  ' 
as  it  vesembles  the  preeent  case,  agdnst  the  deiafidants.  In  that 
case,  tlie  first  poCcy  was  underwAtten  by  the  Philadelphia  la- 

^  sorance  Company,  to  the  amount  of  twelve  thousand  dollart, 
and  was  deariy  open.  The  Ph^nix  Company  afterwards  un- 
derwrote fifteen  tliousand  dollars,  on  the  return  cargo  of  coffee^ 
vdttiiig  the  aasne  at  twenty-two  cents  per  pound;  and  the 
qneatien  before  the  Court  was,  whether  the  plaintiff  could  re* 
cover  any  thing  upon  the  latter  poUcy ;  and  if  any  thing,  how 
much  ?  The  CouH  decided,  that  the  first  policy  covered  m 
much  of  tile  coflse,  as  twelve  thousand  dollars  would  absorb  ftt 

.  ptiane  eostf  and  chargea,  instead  of  die  value  fixed  on  that  ard» 
cle  in  the  second  policy;  which,  of  course,  would  leave  to  Im 
covered  by  the  second  policy,  as  much  less  of  the  cargo,  as  Che 
diiKBvenc(»  between  the  prime  cost  and  charges,  at  twenty-two 

*  cents  pef  pQ«ad,  nouhi  amount  to.  For  so  much  of  the  cargo, 
the  Fhcennc  Company  was  h^  to  be  answerable.  The  Court 
also  deci^,  that  the  subsequent  agreement  of  the  Ph&adel- 
phk  Company  to  wuve  aH  their,  right  to  the  property,  which 
mighk  be  sav^,  couU  not  change  the  oatim  ef  the  contsad 
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'Metered  into  by  the  plaintiff  with  the  Phoenix  Coropamy  ;'be* 
•cause,  at  the  moment  the  Ifttter  was  made,  no  more  of  the  car- 
■JBx>  was  insured  than  that  which  the  first  policy  left  unooveredt 
and  was  roid,  as  to  so  much  as  was  so  covered.    If  so,  the  sub* 

a 

•equent  agreement  with  the  Philadelphia  Company  was,  ia  re* 
iation  to  the  Phcenix  Company,  rea  inter  al^oa  aetoy  and  could 
not  affect  the  rights  of  the  Phoenix  Company.  The  notice 
apoken  of,  in  that  case,  was  not  in  relation  to  the  existence  of  k* 
prior  policy,  but  the  nature  and  extent  of  it.  The  case  o^ 
'Yard's  Assignees  t;  Murgatroyd,  is  very  imperfectly  stated^ 
but  it  appears,  so  far  as  we  understand  it,  to  resemble  this  as  . 
Uttie  as  the  one  just  noticed.  The  opinion  of  the  Court  is, 
that  the  plaintiffs  are  entitled  to  recover  the  sum  repoKed  by 
the  referees. 
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.  Gallagher's  Exkcvtors  vs.  Roberts,  Cadmax,  Sc  Compaxy. 

A  bill  of'  exchange  is  not,  in  general,  to  be  considered  as  a  satisfaction  of  a 
pre-existing  debt,  unless  it  be  paid  or  accepted  as  sach  ,*  nor  if  remitted 
conditionalljr,  unless  the  debtor  sustain  injuiy  by  the  laches  of  the  crd- 
ditor  who  received  it 

The  strict  rules  of  lav  relative  to  the  presentation,  and  notice  of  the  disho- 
nour  of  a  bill  of  e]Qihange»  do  not  prevail  in  the^me  manner  against  a 
creditor,  to  whom  the  biU  has  been  remitted  in  payment,  as  they  do  against 
tile  holder  of  a  bill  under  other  circumstances. 

Although  notice  of  the  dishonour  of  a  bill  may  not  have  been  received  by 
the  pefBQfn  who  remitted  it,  it  will  be  sufficient  to  discliai^  the  holder^ 
if  he  did  all  in  his  power  to  convey  the  information  of  it  to  him. 

WaSHIJ^GTOJ^^  Jfustice.    The  case,  from  the  bill,  answer. 
\  and  exbibks,  appears  to  be  as  follows :-— The  testator,  Jame9* 
GaUagher,  being  indebted!  to  the  defendants  for  goods  shipped 
tobira;  remitted  to  them,  in  December  1793,  a  bill  of  exchange^ 
At  MXty  days,  for  one  fmndred  pounds  sterling,  drawn  by  Ro- 
bert Morris,  on  Cazenove,  Nephew,  Sc  Company,  of  London ; 
which  came  to  bund  on  the  24th  of  February  1794.     The  next 
liay  it  was  shown  to  the  drawees,  who  declined  accepting  it  at 
that  time,  but  gave  reason  to  think,  that  after  bearing  from 
Morris,  they  might  do  so.    The  bill  was  accordingly  kept  until 
the  524th  of  March  following;'  when,  the  drawees  still  refusing 
to  accept  it,  the  bill  waa  placed  in  the  hands  of  a  notary,  who 
regularly  protested  It  for  nonpjiyment.    The  bill  was  retained 
by  the  defendants  until  the  7th  of  July  1794,  ivhen  it  was  re^- 
tumed  with  the  protest ;  preyious  to  which,  it  is  admitted,  that 
DOtie«  of  the  dishonour  of  th6  bill,  or  of  the  drawees'  refusal  to  . 
accept,  had  not  been  given.  This  letter  of  the  9th  of  July,  was 
put  into  the  post-office  at  the  time  it « was  written.    No  evi- 
dence  is  given,  in  the  cause,  of  the  time  ^hen  the  drawer  be- 
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cayine  insolvent)  or  indeed  that  he  ever  was  sio.  But  it  is  reeal* 
ieeted  by  the  Court,  that,  on  the  tiial  at  law,  it  was  proved,  and 
Is  so  ag^reed  by  the  parties,  that  Mr.  Morris  Giiled  XA  the  year 
1794,  or  perhaps  in  1795. 

.  No  proof  is  given,  that  the  above  letter  and  bill  ever  came  te 
the  hands  of  Gallagher.  It  appears,  by  a  letter  from  the  de- 
fendants in  1796,  that  between  1794  and  that  period,  he  had 
frequently  written  to  Gallagher,  requesting  payment  of  the 
debt  due  to  him ;  to  which  letters  no  answer  had  been  returned, 
nor  remittances  made.  The  defi^ndants,  at  the  same  time^  ap« 
pointed  an  agent  ta  call  upon  Gallagher,  and  collect  this  mo- 
ney ;  who,  in  1798,  informed  them  that  they  could  do  nothing 
with  Gallagher,  and  that  he  insisted  upon  a  credit  for  the  aboTe 
bill,  supposing  that  it  had  been  paid  to  Roberts, 

A  judgment  having  bpen  recovered  at  law  against  the  com- 
plainants, without  the  allowance  of  a  credit  for  the  above  bill, 
relief  is  now  sought  ^h  on  the  equity  side  of  this  Court,  for 
the  amount  thereof.  Ii^  the  case  of  Clark  v«.  Mundq^  t|ie  doc- 
trine is  laid  down  in  very  broad  terms,  that  a  bill,  given  in  pay- 
ment of  a  precedent  debt,  is  not  considered  as  payment ;  unless  , 
It  be  part  of  the  contract,  that  it  be  receire^in  satisfaction;  al- 
though the  holder  should  have  sheeted  to  present  it  for  pay* 
ment,  or  to  give  notice  of  its  dishonour.  This  docttine  is  clearly 
founded  up<m  a  general  principle  of  lawj  that  the  bill,  in  such 
m  case,  not  being  of  superior  dignity  to  the  pre-existiikg  debt, 
could  not  extinguish  it;  and  consequently  the  bill  wae'coosi- 
dered  only  as  a  collateral  security.  Kyd,  in  his  Treatise  on 
Bills,  seems  to  consider  this  doctrine  ^i  no  longer  existing,  in 
ccmsequence  of  the  statute  of  Anne;  whith  declares,  that  a  Inli ' 
accepted  in  satis&ction  of  a  former  debt,  shall  he  ancmnled  a 
full  payment  of  such  debt,  if  the  holder  do  not  .take  hia  due 
course  to  obtain  payment  of  the  bill,  and  on  failuxv,  mfdce  his 
protest  according  to  the  directions  of  this«Act«  But  Chitty 
attributes  the  change  of  this  doctrine,  not  to  the  seventh  wp^ 
tion  of  the  above  Act,  which  relates  to  the  particular  kind  of 
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Gallftgher'B  Ezecittors  «r.  Roberts  et  d. 


«k 


UUi  mentioned  im  the  fourth  section ;  but  to  the  ch«age  of 
einnieo  In  the  CdUfts  of  Justice.  To  whatever  cause  the  doc« 
tfihe  of  lAe  ^fesent  day  may  be  asltributed,  we  think  the  doo- 
tvkleateetf  anrtooms  ta  this :  th«t  a  bin  df  exchange  is  not,  ui 
fjduenif  16  be  consiiiered  as^  a  satisfaction  of  a  precedent  debt; 
unless  it  be  paStd,  and  accepted  as  siQeh>  or  in  case  it  be  condir 
tionally  paid ;  unless  it  appear  that  an  injury  has  resulted  to 
the  debtor,  who  pays  the  bill  in  consequence  of  the  laches  o/F 
the  creditor,  irho  fecei?«s  it ;  a^,  for  instance,  if,  in  the  meatl 
ttme,  the  drawers  fail ;  or  U*  the- recourse  of  the  peraon  from 
Hfhom  the  bill  is  received,  against  the  drawer,  or  the  endonersi 
be  thereby  lost*  Neither  would  ^uch  a  bfll,  if  received  as  a 
payment,  be  in  all  cases  good  aft  such ;  should  the  same  be  un» 
productive,'  ftom  ^tbe  circmnstance  of  the  drawer  having  no 
rigl^  to  draw,  and  pefiraps  from  other  circumstances,  which 
show  tha^  the  debtor  fcnew  the  paper  to  be  of  no  value.  We 
ie  ttaithHifc  that  the  rule,  which  prevents  the  holder  of  a  bill 
fipom  fwcovering  upon^  it  against  the  'drawer  or  endorsers,  iin« 
leas  be  baa  proceeded  regularly  to  have  the  bill  presented  and 
ffoteemd^  and  to  give  notice  j  applies  to  the  case  of  a  creditor 
MBig  tut  iut  or^Bld^  debt,  to  which  ia  opposed  a  payment  by 
a  blU  ortiote ;  because,  in  the  former  case,  the  bill  is  received 
bf  tbe  ptffee,  and  all  others  wh<>  become  the  holders  of  it,  upoa 
a  condition  that  he  will  use  such  diligence';  and,  therefore,  his 
fidlttre  to  perfom  such  cendiiion,  ie  f^tal  to  his  recovery.  In 
the  latter  case*  A^-bill  ia  sot  itriotly  an  eitthiguishment  or  sa* 
tia&ction  of  tba  pee<xisting  debt  $  tboagh,  if  by  the  neglea  of 
the  holder^  tiie  aa^oBt  mi  the  bill  be  lost,  it  is  fair  to  presume 
that  be  took  k  as  a  ssMliMtiqv,  and  «greed  to  run  the  risk  of 
il*  Meitbenrfll  we  say,  that,  if  the  bill  be  tctained  by  the  per^ 
SOB  to  whoa  jt  i»  rendltad  as  a  condiUonal  payment,  for  an  na« 
rdiaiNSBbleliagtbof  time^  a  Jjiry  may  not  fairly  m«^e  the  same 
pdwiUBpllan  ;  thongh^tlie  drawer  sbotdd  nbt  become  insolvent. ' 
Itt  the  CMS  af  iHmk  v e^  Mrage,  I  Show.  130,  the  bill  was 
retainad  f»  tw<6  years. 
Vai.II.  Bb 
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b  dl  tlie  caaift  which  we  have  met  vtUk  m  Ibis  sullMtKlIlt 
dekl  w«#  ioit  bf  ui^lvency.  Judge  BiiBcv»  is  his  NMMl|% 
f 8d,  lays  i»  dowm  Umt  if  a  Mt#l)^cMlorsed  bf  %  dehlot  te  taift 
•ycvUtor  for  a  preeedtiAdebt,  and  a  reoii|it(fe«ve»  aa  f^PM 
puch  taoiiey  when  the  iiote,«^i^  be  paid,  and  Oie  credJlDv  »»• 
fleet  to  apply  to  the  4ft^m0t  itf  tim%  and  bf  hialaehei  the  Jiote 
ia  loat,  the  preced^at  debt  is  extingtiii^.  S«r  io  the  ease  of 
Chamberiain  v«.  Delamet  2  Wilaon,  363,  the  aime  piiacipto 
ia  laid  down.  In  the  caae  W  Ward  v«%  Ev«iai.2  Ld.  Raf  ..93Cli 
|he  geneaal  role  » laid  down,  that  a  note  la  not  a  pajrment  of  • 
pMcedeat  debt ;  being'  presumed  to  be  tahen  no  oondkioa^  an 
be  payment,  if  pai4in  a  convenient  time;  but  if  it  bo  kept  np 
without  demand,  and  insolvency  tak«  plaeei  the  leceiver  wtmtt 
lose  it«  *If  this  be  the  law  of  Hie  eaae,  what  ia  the  cmund  off 
equity,  on  which  the  Court  ooghc  now  to  reli^ro  the  eomphiha* 
^t  ?  It  appears,  cleardry  frapa  the  anawer  and  i«Hfcfca»  that  tUa 
loll  waa  remitted  aa  a  conditional  payment,  and  waanaceiered  a^ 
auch.  The  return  of  it  to  the  endorser,  Mr.  Qailagher^  iaoondm* 
liTe  upon  this  point  Although  the  refuaal  ef  the  draweea  to  aor 
eept,  waa  not  regularly  noted,  yet  the  bD  waa  pnampt|y.  simwn  %n 
the  drawee;  and  the  de(»ndatt  states  that  he  f<aarbor*l«protcat 
H  for  nonacceptance,  ft'om  a  hope,  which  waa  indpcod  by  «iio 
tstiarations  of  the  drawee,  iktX  they  might  aeeepi  it  efUe 
hearing  firom  the  drawer* 

Though  police  of  the  proteat  waa^not  fiTe%iaauch  time  as 
would  have  enabled  the  detedamsito  haao  saalkt^ned  an  action 
upon  it,  yet  the  bill  was  NtumAd  to  Oallaftfanf  during  the  aol« 
vqpcy  of  the  drawar ;  aaU.no  injury  appanm  to  hate  been  sus- 
tained by  him  in  caaaeiinence  ef  IhoiMay.  It  ia  troey  that  no 
eviden<M  ia  given  that  the  btHwer  Mhie  to  thefcandabf  GhOla-' 
gh^r.  Hia  neglect  to  anitoer  the  repealM  kitow  addressed  to 
him  by  the  defendants,  which  aflirded  4iim  en  oppoitonlty  to 
aaaart  hb  right  to  thia  anm,  m  a  credit,  upon  tbe^fionnd  of 
the  bill  not  having  been  returwed;  aferda  ataddg  gvtomd  to  b*t 
Have  that  hp  had  aeceived  it*  noCwilhataMimg  hia 
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to  the  contrary,  ia  1798.    Wmtf  at  all  ereiitfly  the  detedaifta 
vere  net  tfuswer^bte  ibr  the  ntiacarriage  of  their  letter  cQver- 

iBgtheMIt 

Upon  the  irMe,  tre  are  of  •pinion^  that  the  complainaaA  b 
not  endtled  to  relief;  and^  tlierefore,  t^at  the  injunctioo  miiat 
be  Mnolredy  and  the  bill  dtamisaed. 
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MoTT  v«.  The  Amionxsa  ov  Maubj  a  Bavkruft.    ,  ., 

tlie  azty-fifth  fection  of  tl«p  Binikrvpt  Law  of  the  United  Stato,  paaaed 
the  2d  of  Harch  1799,  does  not  9peal  the  provMons  of  the  hnm  of  the 
Umtei  Statei»  which  yiye  to  the  mrety  wito  paya  bonds  for  duties,  a 
preference  orer  other  credkoia. 

Hie  provUons  of  llie  Bankrupt  Law  except  from  its  general  opefation»  not 
mdy  die  prefhience  of  Hie  United  SCatet»  but  abo  the  qghC  ofpaUlmice 
liw  wlkfiustion  of  debUiJue  Ito  Me  CTiUM  «Met. 

Judgment  wm  ft8;reed  to  be  entered  in  this  case  for  the 
plaintiff,  subject  to  the  opinion  «f  the  Court  oo  the  Sftllo^iog 
point  I  Whether  a  surety  on  certain  custom-home  boodsi  hcr- 
ing  discharged  the  same  after  the  date  of  the  rnnsmisaton  of 
bankruptcy^  some  of  whkh  were  due  hefore,  and  some  after 
the  date  of  the  ooimmissioiH  can  vecover  the  amoiiat  so  peid  la 
the  present  action^  and  is  entitled  to  a  preference  over  the  ge- 
iieral  creditors,  to  be  first  paid  out.  of  the  eflscta  of  tha  bank- 
rupt,  in  the  hands  of  the  assigoasb 

HTjtSHIJSrGTOM^  Justice.  The  only  queatioa  is,  whether 
the  plaintiff  is  entitled,  iiader  the  siaty-fifth  section  of  the  Act 
of  March  td  \799f  to  iece?er  Against  the  esaignees,  the  full 
amount  ef  what  he  has  paid  to  the  United  States,  as  surety  lor 
the  bankrupt,  in  the  cuslom-house  bonds  mentioned  in  the  case. 
The  only  difficulty  la,  whether  thin  section  of  the  hnr,  so  far  as 
it  respects  the  preference  given  to  tlie  surety,  be  or  be  not  re- 
pealed, by  the  general  terms  of  the  bankrupt  law.  It  is  admit- 
ted, that  it  is  not  repealed  in  exp|»ss  tcfins,  aUhongh  it  b  cer- 
tun  that  the  general  terms  of  the  law  asahe  no  diseriminatioai 
in  his  favour;  and,  m  some  respects,  there  is  an  apparetat.in* 
consiitency  between  the  paavkiona  of  the  fintt  and  thnae  of  the 


w 


APRIL  TEI^,  IMS.  iff 

•      V 

Ifott  «f .  The  Anignees  of  lipui%  »  Banknipt. 

'"    '         ■■  J       '  ■  .  ,■  "       Hi   I    WJPi       J    I  . 

wcond  lnw,  in  relation  to  such  preference.  Op  Ihe'oiher  bm^^ 
itmaj  W  said,  tlwt  tike  first  hw  went  very  fer  to  place  tke 
luretf,  whm  has  discharged  the  debt,  on  the  pre*eaalMht  pound 
on  whickthc  Uniud  States  stood,  by  authorizing  hkn,  instead 
uf  punmiiig  his  common  law  ranedy  against  the  princfpal,  to 
Mag  hia  actkMi  an  the  bond  itself,  though  givea  to  the  United 
Slates ;  thus,  in  a  mea9ure,*BheRering  him  under  the  M|^h  pre- 
rogative rights  of 'the  United  States. 

It  may  be  contended,  that  upon  the  principle  admitted  in 
Courts  of  equity,  Ihe  surety,  if  fbat  ve^ortod  to,  sftd  obMged  to 
pay,  may  claim  the.  advioitaga  of  all  the  securities  whiah  4he  cre- 
ditor possessed  against  the  i^riiicipal,  and  which  he  might  hav^ 
enforced,  had  a  recoyer^lieen..h%d»in  the  first  instance,  against 
tbe  princ4>al  ^  and  that  his  situation  ooght  not  to  be  rendered 
worse,  by  t^e  election  made  by  th^  creditor,  over  whose  con- 
duct ho  had  no  cont];pl.  It  might  fcrtJiar  be  said,  that  the 
lixty^edoM  section  of  the  baakirupt  law,  doestiot  m^ely  save 
irDiik  the  general  operations  of  that  law,  the  preferenco  due  to 
the  United  States^  but  the  right  of  preforence  to  satisfaction  of 
th«  dahls  due  to  the  ynited  States^  that  this  was  a  debt  due 
to  the  Uni^d  States,  ^titled  ^  certam  privileges  |  and  that, 
coDsequenUyi  the  bankrupt  law  tiever  attached  either  to  the 
right  of  the  United  States,  or  .to  the  debt  itielf.  We  feel  sc^mc 
doubt,  whether ;lhi9  be  the  correct  conf traction  of  the  law; 
hut,  as  it  has  boon  adopted  by  tha.Supreme  Court  ol  this  state, 
our  respect  for  the  talents  of  thot  Court,  and  oor  wish  that  as 
liule  collisloii  as  possible,  sbottld  take  place  between  tho  dec!- 
sioa  of  tho  federal  and  state  tribunals  upon  tho  satno  questions, 
niU  induce  Iw  also  to  adopt  the  same  oonstraption.  Judgf 
^f/frr entirely  cMcufO  bi  that  opinion. 

Thoogh,  in  tho  case  refefred  tO|  the  payments  were  made  by 
thooatoty  ho|nya>  tlie  baakruptcy  of  his  principal,  stilt  there  is 
M^ difference  holwoon  tlMt  and  this  ease,  if  tho  right  of  pre- 
tesnee  ol  the  onroty  semains  naaffected  by  the  bankrapt  law. 
Jmdgmtni/^r  thefiUm^fir  hisfuH  demand. 


qrpllMilliib  hKft  prtg/fnc*' 
(ft  give  c¥Mk>ct>  tkat 
ted  in  anodier  Cotnt 

8«Wmle  of  action.  Th^ 
4^debt,  due  tor  good^ 
^^endant  was  proceed- 


o«rt,or 
t,  refer- 
ibquirf 
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^B^P#J^  the' case  o^ 

MW^ii^W^^^^  Eart,  454. 
mi-Biiw2im:f^S4cSr»^i>^»mdrit  at  aB  in  t&e 
.■.«*-_w .«_«-»  .i<Ljo^,|j^  cask  fitwi  3  Easf* 

the  other  Cottit,  was 
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Gemontif.  Boecafine. 


G^pnoii  i*t.  BoooAJUirs* 

plea  BMut  be  supported  by  evidenee.  i  .« 

If  an  aosircr  taitfff  partiiMlir  duu^  in  tlie  bill  di^aj  tiie  Miney  it  HMyl  bo 

opposfld  by  the  pkintiil^  by  two  vHneiae%  m  bf  one  and  ovcumatuicea* 
4  plM  in  avoidance  <i(  and  no^  feipod4r»  l»  tba  biH»  tlaiidi  fo  iwtb^ 

erideoce  of  tbe  fiicti  stated  ia  it 

Flea  to  the  jurlsdictm  of  lh#  C0M9  (swwni  toi)  tluH  tbe 
pUfttiff  WIS,  at  the  time  of  fitinf^  Me  kill,  a  citiaenref  the  sUte 
•f  Peiaaylvaflia.  To  the^  plea,  a  geaeral  replicatioii  was  filed. ' 
The  de;poaitioD  of  one  witness  was  raad,  vIk>  proved  that  the 
plsjDtif,  in  the  summer  of  1807,  removed  into  the  state  of 
Mew-Jersey,  with  his  family,  sold  part  of  his  famitiire  after 
his  leaving  this  0^^^  and  removed  tlM  real  tohis  place  of  re- 
Mience  at  Burlinfttm. 
.  M«  Levyflbr  deleedaot,  obsctved,  that  the  pleat  being  sworn 

to,  cQttld  not  be  overruled  hf  the  deposition  of  one  witness. 

• 

IF«4^jrZ^  rOAT, /u*dc%  delivered  the  opinion  ^f  the  Court. 
The  leplicatiENitaRring  dealed  alt  thn  matter  of  sli^  plea,  the 
latter  most  be  sup|K>rted  by  eyiitftiae.  If  an^anawer,  respon- 
siveta  any  cfaar^a  hi  the  bill,'ilerfy  the  same,  it  must  be  op- 
posed on  the  part  of  the  complainant,  (who  makes  this  part  of 
the  answer  evidence,  by  calling  opdh  the  defendant  to  give  evi- 
dence against  himself}  by  two  witnesses,  or  by  one  witness, 
with  the  addition  of  circumstances.  Ent^  plea  it  always  in 
avoidance  of  Ike  bill,  and' never  responnve  to  it.  It  of  course 
stands  for  notbingy  an  evidence  of  the  facts  stated  in  it. 

Piem  overrukd. 


idf  JPENNSTLVANIA, 

Scull  w.  Briddle. 


SOULL  V9.  BftI&J>LB. 

4Mkfttf  bail  given,  and  pfea  pleadedly^ie  defendant  cannot  arrest  tlie  jodg^ 
'   meotonlhag^uiidofaiuBomer. 
By  Ibe  provuKuia  cf  the  Act  of  Congvefls,  a  vaiteec^  wiiioh  ii  merdf 

irurtttf  of  ferm,  may  be  aiaeaded  at  any  time. 
The  pioceedinga  were  amended  by  ^le  recqpiiflaiice  of  bailt  and  the  want 

of  the  Mendan^  in  the  recogniaB>re»  inaarted  in  tbfe  dedacaifion. 

iifoTION  in  arrett  tf  judgmlbnt,  bMcute  tbe  writ  wms  against 
Edward  Briddle^  and  thm  dedaratiaii  against  Edward  Biddleif 
The  defendant  gave  speclai  bail  by  thn  name  of 'Edward  Bsid* 
die.  Cases  eked  bf  dsAndant's  oounseli  2  Wils.  394.  6  T. 
Rep.  611. 

WjiSHIMGTOJf^  JmiUe,  It  was  riiin><limt  Ibr  th«  da.^ 
fendant  to  have  pleaded  in  abatement,  that  ba  was  8Q«d  1^  tw 
name  of  Edward  Biddle^  whereas  Ids  name  was  Edward  Brid* 
die.  But  instnad  of  thisf  be  ghres  bail  by  Us  right  name»  and 
pl^s  in  bar  of  the  action.  The  variance  is  me^  form,  and 
tbe  Act  of  Congressi  in  such  a  ^ase,,  peiwiits  tlM  Cowt  to 
amend  at  fOf  time.  .Let  tiM  ptoceedbigs  be  leaded,  coBftmn* 
ably  to  the  recagnisance  of  beil.  ''  . 

*   '  Moiipn  overruled. 
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Ke^LAITD  VB,  ThK  AmcINISTaATOR  Of  LsBERIlfO. 

•  .  '  -    ■  . 

TheroUd'equipage  is  good  evidence  of.  the  shipment  of  the  seanen,  and  of 

'  like  contract  itukde  in  rebftion  to  wftgBs.  "^ 

lflNlreapea|BneaHedZ<eArH»«BdZdtnH^,  wasenboAidav^^    aaaaea* 

«M»k»  aqd  no  peiion  among'  the  crew  of  the  name  of  Lebermgf  the  Court  ' 

gave*  to  the  admiiristiator  of  l^beiiDg;  the  wages  due  for  the  services  of' 
I    the  pe»on  so  designated.  *  ' 

tlrtters  of  adminiiBtration  to  the  e^te  of  Lebering  liaVing  been  granted  1^ 

the  proper  authority,  the  Conrt  will  take  the  (act  to  be,  ^at  the  persoB  . 

is  dea4  vho  is  repres^tited  by  the-adimiiiatnLtisr. 

1  BIS  was  an  appeal  hwn  the  D&trict  Court*  The  libel 
sttteiy  tiitft  Jtidui  Lebenng  iras  alii]]^>ed  on  board  of  the  Mer- 
^eary,  at  F)tflaiel|Miia,  upon  a  voyage  to  the  river  La  Plata,  and 
%ek  :.\liar^e  perfi>rmed  his  dutf  atf  a  nariner  od  board  the 
4lldveBael,  ttv^'ahe  was  captured  t>y  a  British  cruiser^  inrhen 
4h«  salil^ehMng  waa  taken  from 'the  said  veasel,  by  the  cap- 
tara^  aM  tiiai  the  twtae!  w%a  hom^eimtmA  as  prize,  by  the  Vice 
AdhiBidty  Court  at  HaHfexif  wWch  sentence  was  reversed  np<m «, 
appeal,  and  the  v«sael  reatbtwi  to  the  owners ;  thafr  the  said 
l^btfving  afterwarta  died,  and  fliat  the  tibeltants  havi^  regolariy 
obtained  lettpra  of  aditfinistration  upon  hia'eatale. 

The  anawef  denifes  that  any  such  peiMn  as  John  Lebering, 
was  on  ba«rd  the  saiu  vessU  doring  the  said  voyage..  To  tUa 
answer  a  ^cSneral  replication  was  filed* 

Petefa,  for  th^  appellant,  admitted,  |hat,  in  pmnt  of  law,  U||6 
Jepresentative  of  tho  mariner  W(as  entitled  to  ftiU  wages^  as  de- 
creed by  the  Diatrict  Court,  provided  it  uppearedf^in  point  of  • 
&ct,  that  the  intestate  was  a  marine  on  board  the  vaasel.  fhe 
degpsitioiai  in  the  ca^se,  proved  that  no  person  of  the  name  or 
Labeling,  was  on  board  this  vessel  during  the  voyage ;  but  thtfT 
dber^  was  a  mariner  n^^  Jotm^l^brmf  9fc  Lebring;  and  that 
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Kctkiid  01.  The  Albiiiiiistntorof  Lebcring. 


Ifcere  wts  no  othef  pen6ii  <m  board,  whose  naftie  in  «af 
.«Mmbled  tlut  'if  the  kiteicaie,  or  the  pcnHm  naiaed  -%f  tli« 
witnesMS.    Tlie  counsel  fothe  jiqifi^aiity  offered  i4.e¥idfinc0 
the  ro//  d*cqmifwgc  of  the  Teuei,.  having  proTed  hj  t&e  tettti* 
m«iy  of  the^capUini  that  the  sbipping  articles  trere  lost.  *  .    . 
This  evidence  was  opposed  hj  the  counsel  for  the  appeDe^ 
.    %ut  admitted  by  the  Conrt,  who  said,  it  is  an  original  paper  oiv  ^ 
toard  the  vetoel,  and  is  complete,  tlM|igb  its  m^ht  may  ^m  9  « 
*  subject  of  consideration.    On  this  paper  was  entered  the 
^of  Jno.  Laban,  as  a  iQariner. 


t  » 
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WASHIJ/GTOJ^^  JumHcc.  We  can  entertain  no  doubt,  that 
Jno.  Lebeting,  the  intestate,  was  a  mariner  oh' board  this  yesseL 
He  was  smnetipies  caUed  Lebro^y  and  sometimes  Lebrin^  ttut 
«re  know,  by  e?eiy  day's  'expetl^ce,  that  a  lUse  proniinclq^dcHi 
of  surnames  is  fre^mnay  given,  p«rtictti«p|y  with  •  wm  l(»  the 
abridgment  of  tliem.  It  being  pnmd  that  Ihene  wiss  bnt  one. 
person  on  board,  whose  neme  resembled  Lebring*  or  f  riini|m|i 
it  is  imposttble  that  the  appeHant  can  eves  \m  'mile  liiiM»  faf 
any  othir  person^  of  the  name  of  Leberingi  fcr  the  i[nfs»  M» 
claimed.  Though  it  is  not  peeved  that  Sohn  L^Mo^  is  desMJ^ 
yet  we  must  taki^  the  &ct  to  be  ee,  as  tk^  appellee  hna  duly 
obtained  uttermost  administration  up«e  his  est^e. 
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tmt  twtJMt  it  m  the  habit  of  cfltofay  'umwhm  f  ibr  aiMiliier,  and  no* 
-  g^BGtilDltftve  th^  8MDe  Ane^  when  oideKd,  he  it  hiondf  aoiweiable 
^  bi  te  hm^  a0  if  he  in^  the  hmt^er^rfuid  he  w  entitled  to  the  premium. 


1  HE  Coitrt  charged  tbe  jury,  in  this  case,  that  if  one  mer- 
chant is  m  the  habit  of  effecting  insurances  for  his  correspond- 
ent, and  Is  (Greeted  to  make  an  insurance)  and  neglects  to  dp 
•0,  be  Is  himsejf  answerable  for  the  losses,  as  insurer,  and  is 
entitled  to  &  iirefmum,  9m  s|)ch.  That  the  amount  of  loss,  for 
pkkh  an  underwriter  who  had  subscribed  the  policy,  would 
We  been  a;|)8WerabIe,  is  the  only  measure  of  damages  against 
kno.  If  he  can  excuse  himself,  fi^not  having* effected  the  in* 
wraiice,  he  is  answerable  for  nothing  r  if  be'  cannot  excuse 
himielf,  he  k  then  answerable,  lor  tbe  whole. 

Verdict  for  plaintiff. 


Hl»n.-»AK  eaasption  was  taken  to  tfiis  ehaigiB^  and  a  writ  of  eiTor  saed^ 
bat  in  Febnmft  ^^0^  the  Jndgittiiit  was  affinned  in  the  Supreme  C<airt. 
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The  UiuTED  Sqcatss  v«.  William  Liddjle. 

*  • 

■  ■ 

■ 

Iiidictiiieiii  fiyr  ni  aatault  tad  bstteiy,  on  a  member  of  tlie  Jeg^tton  fifooi 
Spain.  t 

*  The  certificate  of  the  Secretaiy  of  State,  dated  sobsequently  to  the  assault    . 
afkd  batteij,  is  the  best  eyidenpe  to  prove  tiie  diplomatic  character  of  tk 
penon*  accredittd  as  a  minister  by  the  government  of  the  Umted  Statea..    . 

Faiol  evideiiee  was  adroitfcd,  to  ]»Qve  tiM  penod  yt^en  a  penon  was  cav- 
aidered  bj  the  goveitaieat  of  th6  United  States  as  a  misuster. 

The  law  is  the  same  in  the  case  of  a  defendant  chax|^  with  an  assault  of  a 
ipinistert  as  when  charged  with  the  same  offence  against  a  citizen  j  and  if  , 
the  minoter  gave  the  fint  aspuH,  the  defen4^nt  will  be  exoosed  for  the 
snbsequeut  battery,  though  he  was  a  minister.  ^ 

1*H£  defendant  is  charged  in  the  indictinefit)  with  an  assault 
.  and  battery  conunitted  on  Dob  Ignatius  Peroirde  Lima^  attach- 
ed to  the*  legation  of  Spain,  and  executing  the  duties  of  Secre- 
.  tary  of  Legatien.  The  first  count  states  hin^  to  he  a  public 
miinater  of  Spain,  rizi^  a  gentleman  attached  td  the  legation 
of  Spam,  and'exeeuting  the  duties  of  Secretary  of  Legation*: 
the  other  counts  cire  general,  and  state  hfm  to  be  a  pubfic  ntf-< 
ifister.  The  evidence  of  one  of  the  witnesses  for  the  prosecu- 
tion', stated  that  the  defendaftt,  a  constable,  had  taken  a  doines- 
tie  of  De  Lbna,  and  was  carrying  her  belbre  a  magistrate 
When  De  Lima  caflie  up^  put  his  hand  gently  on  Liddle's  shoujl! 
Her,  «id  inquired  what  was  the  matter ;  that  Liddle  inquired  if 
he  Meant  lo  rvscue  his  prisoner ;  and  imihediately  gave  him 
two  irery  severe  Mows  with  a  stick,  which  De  Lima  i^etumed 

A  witness  for  the  defendant^  stated  that  t>e  Lima  ran  to  the 

coDStaiile,  seized  hhn  violently  by  the  breast ;  insisted  upon  his 

releasing  the  prisoni^r ;  continued  Ids  hold,  thpugh  two  orihrer 

-timca  y&tkrtd  i>y  Liddle  to  desist,  who  siatbd  that  the  pnsooet 

^  would  have  ^tttke  dene  to  her^  bofero  the  Inagiatvate,  whfr^^  > 
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De. LUna  might  appear:  that  De  Lima  atill  continued  his  lioldy 
•and  jostled  him  ifito  the  gAtter,  when  ihp  delbndaDt,  with  a  atick 
in  his  hand,  gave  De  Lima  a  blow,  which  De  Lima  retomed. 
To  prove  the  public  character  of  De  Lima,  a  certificate  froia 

^the  Secretary  of  State,  dated  April  18&8,  wa»read}  stating  that 
when  Mr.  Feronda  produced  to  the  President  his  credentialSf 
as  charge  des  affaires  of  Spain,  he  alsointroduced  De  Lima,  as 
ia  gentleman  attached  to  the  legation,  and  perfiHUung  the  du* 
ties  of  Secretary  of  Legation. 

Hopkinson  objected,  that  as  the  assault  laidjiiid  piDved,  was 
in  October  1807,  this  certificate  did  not  sfasw,  that,  at  that  time, 
De  Lima  was  accredited  as  Secretary tiT Legation;  and  that 

.  parol  evidence  was  ina^ftiisuble  to  supply  this  defect. 

[Mr.  Dallas  had  offered  himself  to  prove,  that  long  befiire 
October  1807,  the  official  character  df  Feronda  was  notorious, 
and  that  he  was  treated  and  conlidered  by  the  government  as' 
Viinisler  of  Spain.]  Mr.  Dallas,  read  4  Burr»  3016,  to  provo 
that  the  Attoniey  of  the  United  States,  prosecuting^  was  evi* 
dence  of  the  official  charapter  of  tlie  miatster,  and  that  he  was 
received  as  sucti  by  the  government. 

Hopkinson^  contra.  The  introduction  and  aceeptanc^  of  a 
Ainist^,  is  either  mentioned  on  the  ri^oi^s  of  the  Secr^^ty 

M  State's  office,  and  if  so,  a  defect  in  the  ceiti&cate  can  only  be 
supplied  by  the  Secretary  himself;  or  19  a  matter  in  the  pvt- 
vate  recollecti^m  of  the  Secretary/  in  whicli  case»  bis  ceitiScalt 
m  no  more  evidence  than  a  certificate  bom  the  clerk  of  a  Co«et| 

not  given  under  his  official  seal,  and  in  a  matter  where  he  is 
HUthorized  to  certify.  « 

By  the  Cturt.  'The  certificate  of  the  Secretary  is  good  evi^ 
deace,  and  the  best  to  prove  tlie  essential  point,  that  he  was 
Waived  by  our  government^  and  accredited  as  the  chai^  des 
affaires  of  Spain ;  and  it  also  proves,  that  at  the  same  time  De 

'^ima  was  presented  and  received  as  s^netury  attached  to  the 
legation.    This  b  not  Uke  the  case  of  a  -certificate  ^t>m.thr 

€t^  of  «  Court;  fer  b^  certifies  as  to-tlungl  jwpeoting  dNfri 
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peraons.  Hece,  the  c^itificateHof  the  secretary,  the  prei^  ei^ 
fKD  of  the  gefefHoi^t,  is  an  acknowledgmeat  by  the  govern^ 
neat  that  De  lAa^  h  received  and  considered  «» .entitled  to' 
flieGharaoter  attributed  to  htm;  and,  of  coufsey  there  can ^be 
HD  better  evidence  jof  that  fact.  After  this  acknowledgment! 
{ifftrol  pfoof  o(  the  tiaae  sinee  which  Ferenda  hiia  been  consider* 
id  a  minister  by  the  fOFenmient,'*aad.  has  acted,  in  his  official 
character,  is  proper;  and  this  latter,  in  connexion  with  thio  cer* 
tifieate,  will  fix  the  time  when  the  privileges  of  De  Lima  com« 
■ie|u:ed.  •   •         •  •   ^ 

ACr. JDallas  prorcfd^  that  prior  to  October  1 807,  Feronda  waa 

treated  by  our  government  as  minister,  and  that  he  was  notd« 

riottalfconndered  as  entitled  to  that  character.  Topibvethait 

.  Be  Litne  waa  to  be  conudered  as' a  public  minister,  Mr.  Dallas 

read  Vatt.  ^64)  b*  4«  c.  5.  s.  59.    6  c.  s.  69.  75^  76.    9  c.  s. . 

MM.  3  Burr.  1478.   4  Burr.  3017.  8  T,  R.  79.   Marten's  Law 

of  Nations,  %S0^  b.  7.  s.  3.  I  Dall.  111.  The,22d  sectioa,  cited 

•  fteaa  Vattel,  states,  that  the  secretary  to  the  embassy  is  a  kkid 

ef  public  minister,  and  is  under  tbe  protecticm.  of  the  lawe. 

'  Second;  it  is  net  necesisary  tolay  in  the  indictment,  or  to  prove, 

that  thQ  defieadant  knew  the  public  character  of  the  secretaryf 

the  Act  of  Cottgreae  does  not  require  it,  and  sucli  a  principle 

wotdd  he  absurd. 

Barnes  and  Ropkinson,  for  defendant,  contended— First ;  thl^t ' 
if  a-ftreign  minuter  offbnd  a  citizen,  the  latter  may  oppose  him 
without  iftfracting  the  law  of  nations.  Vatt.  b.  4.  s.  80.  ^  Second- . 
Ivt  that  it  is  no  violation  df  the  law  of  nations,  to  assault  a  ml* 
«Bt9B»  unless  the  aggressor  )^oew  that  he  was  a  minister.  Mar- 
tan's  lu  of  N.  %M*7.  Vtft.  b.  4.  c.  7.  8.  »3.  \07.     The  Act  of 
Coatatae  does  not  punish  an,  assault  upon  a  minister,  except  •. 
wteva  it  b  isr  vMatioa  of  the  law  of  nations:  therefore,  if  the 
.  flral  aaaattit  be  Mmmitted  by  the  minister,  or  the  battery  ba 
^eommittad  by  one  not  knowing  that  the  person'  is  a  njinistef^ 
theaa  aathbiittei  prove  that  it  is  not  against  the  la^  of  nations. 
'  U[^  the  arMmce>  it  iras  cont'eiM)ed,  that  the  first  a^aiilt  was 
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committed  by  De  Lima,  and  that  the  defendant  did  not  know 

• 

bis  public  character.  Third ;  that  even  if  it  appeared  that  De 
Lima  was  fippointed  by  his  sovereign,  still  ^a  secretary  of  lega- 
tion is  not  a  public  minister.  He  may  be  entitled  to  the  pro^ 
tection  of  the  law  of  nations,  and  yet  not  be  a  minister.  Mar- 
ten's L.  of  N.  201.  The  protection  is  not  claimed  by  the  se- 
cretary, but  by  the  mii^istef  for  him.  3  T.  Rep.  79. .  Ward's 
Law  of  Nations,  316*  1  Dall.  117.  2  Ld.'Ray.  1524.  Marten's 
L.  of  N.  213.  But,  to  entitle  him  to  the  character  of  secretary 
of  legation,  he  must  be  appointed  by  his  sovereign :  if  appoint- 
ed  by  the  minister,  he  is  only  a  private  secretary,  and  ,comeft 
tinder  the  character  of  one.  of  his  domestics.  In  this  case,  the 
certificate  of  Mr.  Madison,  so  far  from  stating  that  he  produced 
credentials  from  liis  master,-  implies  the  contmry,  by  stating  . 
that  fact  as  to  the  minister,  and  not  as  to  the  secrctjiry.  Fourth; 
that  the  indictment  does  not  state  him  affirmatively  to  be  se-  ; 
cretary  of  legation^  so  as  to  be  traversed;  but  merely  that  he  is 
a  gentleman  attached  lo  the  legation,  and  performing  the  du- 
ties of  a  secretary,  of  legation  :  this  is  too  uncertain.  2  Hawk« 
b.  2.  c.  25.  s.  62.  72.  59,  The  second  and  third  counts  state  him. 
to  be  a  public  minister  y  which  is  an  equivocal  term.  4  Burr. 
2016.       •    • 

Mr.  Dallas  admitted,  that  if  the  first  assault  was  committed 
by  De  Lima,  there  was  no  ground  for  the  prosecution  ^  but^  on 
.the  evidence,  denied  the  fact.  *  # 

-     l^jlSHIJVG  TOJ^Tj  Justice,  delivered  the  opinion  of  the  Court. 

T  ■ 

The  assault  and  battery  is  fully  j)roved,  and  the  question ' is,* 
whether  the  defendant  has  justified  it,  in  law*  or  fact.  The 
^  attorney  has  very  candidly  admitted,  what  the  Court  intended 
to  have  stated  to  the  jury;  viz.  that  as  to  the  law  arising  on  the 
facts,  the  case  stands  upon  the  same  ground  as  if  the  assault  ■ 
and  battery  had  been  committed  on  a  citizen:  that  is,  the  prior 
assault  of  I)c  Lima,  if  the  jury  should  think  he  committed  it, 
would  excuse  the  battery  by  the  defendant,  whether  Dc  Lima 
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were  a  public  minister,'  or  not  entitled  to  that  chfiracter.  '  Tbe  . 
whole  cause,  then,  upon  the  merits,  depends  upon  the  credibi- 
lity of  two  of  the  witnesses.  If  the  one  examined,  on  the  fwrt 
'  ^  the  prosecution^  be  believed,  then  De  Lima  was  guilty  of  no 
assault*  and  the  battery  cannot  be  justified.  If,  on  the  other 
hand,  the  witness  for  the  defendant  is  belieYed,  then  the  first 
assault  was  by  Oe  Lima,  and  j^our  verdict  should  be  in  &vour 
of  the  defendant.  As  to  the  points  of  law  raised  and  discussed, 
it  is  unnecessary  to  give  any  opinion  upon  them  to  the  jury* 
The  objections,  if  good,  appear  on  the  indictment;  and  may 
be  taken  advantage  of,  on  a  motion  to  arrest  the  judgment) 
should  the  verdict  find  the  defendant  guilty.       .  . 

The  jury  found  a  special  verdict,  that  the  defendant  is  guiltjr 
of  the  assault  and  battery  as  laid ;  that  previous  thereto,  De    • 
lima  bad  been  introddced  to  the  President,  (/iro  uty  Mr.  Madi- 
k>d's  certificate,)  but  at  the  time  of  the  assault  and  battery   . 
Hid,  the  defendant  did  not  know  of  such  introduction. 

The  Court  afterwarda  gave  the  following  opinion  upon  the 
.  jipecial  verdict  found  by  the  jury:—  . 

WASHJJVG  TOA^f  Justice,     The  question  reserved  for  the 

epinkm  of  the  Court^  is,  in  effect,  whether  this  case  be  within  * 

the  operation  of  the  28th  section  of  the  Act  of  Congress,  for  the  % 

punishment  of  crimes  against  the  United  States ;  from  the  cir« 

cumstaace  that  Liddle  did  not  know,  at  the  time  of  the  assault   j 

fod  battery,  of  which  he  was  found  guilty,  that  Don  Ignatius 

l>e  Lime  was  a  public  minister?    This  must  depend  upon  the 

true  cooatruction  of  that  aection  of  the  law*;  which,  it  must  be 

luimitted,  ia  by  no  meana  free  from  ambiguity.  It  is  contended^ 

|>y  the  counsel  for  the  defendant,  that  assault,  battery^  &c.  men*  ^ 

lioaed  io  this  section,  must  be  so  coupled  with  the  descriptive 

voi^a  which  immediately  follow,  as  to  qualify  and  restrain  their 

meaning,  to  those  acts  when  done  in  violation  of  the  law  of  na» 

Cions;  and  if  thi^  position  be  right,  the  conclusion  also  ia  right;  ' 

awce  it  is  not  to  be  denied,  that  if  the  aggressor  be  ignorant  of 

Vor^lL    .  -         .    D  d      .  .        ^ 
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improbable^  that  Congress  could  intiend  to  make  the  degree  of 
ofiTence  the  criterion  of  jurisdiction,  between  the  national  and 
state  tribuBals.  The  words  of  the  la^%  literally  interpreted, 
seem  to  express,  what  we  consider  to  have  been  the  intentton 
of  the  legislature.  *«  If  any  person  shall  assault,  strike,  wound, 
or  imprison  the  person  of  an  ambassador,  or  other  public  mi- 

•  nister,"  he  commits  an  offence  at  common  law,  whether  the  cha* 
racter  of  the  minister  be  known  or  not;  and  it  is  an  ofTence, 
within  this  section  of  the  law,  for  the  purpose  of  giving  ju- 
risdiction to  the  federal  Courts.  These  acts  of  violence,  oa 
account  of  their  enormity,  and  being  principally  in  the  view  of 

-  the  legislature,  are  of  course  specifically  enumerated.    But,  as 

,  minor  acts  of  violence  might  be  committed  against  a  foreign 
miDis'ter,  which  could  not  be  so  easily  foreseen  or  described; 
and  it  was  not  intended,  on  the  one  band,  to  punish  every  possi« 
ble  injury  to  the  person  of  .a  foreign  minister,  nor,  on  the  other 
hand,  to  leave  every  other  than  the  specified  acts  unpunished ; 
the  legislature,  as  to  those  not  specified,  seems  to  have  thought 

'  It  proper  to  require,  that  they  should  be  such  only  as  infracted 
the  law  of  nations.     But  the  degree  of  punishment  to  be  in- 

*  fiicted,  upon  conviction,  resting*  in  the  breast  of  the  Court,  the 
circumstances  relied  upon,  to  exclude  this  case  from  the  juris- 
^fiction  of  the  Court,  would,  nevertheless,  form  ^proper  subjeot 
of  consideration,  io  deciding  what  the  punishment  shall  be.  It 
has,  in  this  instance,  had  its  infinence  upon  t\s. 
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'  The  sentence  of  a  foreign  Court  of  Admiralty  being  full,  and  diowing  ^e 
ground  of  condemnation,  no  other  part  of  the  record  ne^  be  produced. 

if  an  agfent  or  factor  sell  the  goods  of  his  principal,  and  baa  not  received  - 
'paymenty'Of  having  received  the  same,  invests  ^  proceeds  in  pto|»er^  ^ 
for  the  use  of  his  principal,  or  marks  and  puts  it  «way$  the  principal  faais' 
a  right  thereto,  and  is  entitled  to  the  profits  tbefeeon»  against  the  agent  or 
bis  general  creditor^    JUiter,  if  the  agent  appHes  the  moaey  to  has  own 
use,  and  charges  himself  with  it  in  account 
.  If  two  are  jointly  concerned  in  a  particular  adventure,  the  one  aiithorizeA 
to  dispose  of  the  property,  may  appropriate  the  whole  proeeeds  to  \m 

•    own  use,  and  make  himself  the  debtor  to  the  other  for  a  moidty^  «»  he 
^    may  hold  the  money  ftr  die  joint  aecoont,  and  subject  his  assooite  to  aB 
the  risks  wi»ch  msy  attend  it 

Jf  the  connexion  in  a  joint  adventure  tenfiinate  in  the  8aleL,of  the  ||^pcfl||^ 
and  one  appropriates  the  proceeds  to  lis  own  ua^  and  charges  hunsolt 
with  the  proportion  due  to  bis  associate  in  the  adventure,  an  action  on 
the  case  will  lie  for  the  part  owner  for. his  portion,  ^liter^  if  Aeoo^^ 
- '  nexion  does  not  terminate  with  Ihe  sale,  in  which  case,  account  rendered 
mutt  be  brought 

If  the  plaintiiT  makes  advances  Ibr  anodier  before  and  after  ha  dfistb*  hi 

.  an  action  against  the  ezecutar^  for  money  laid  out  and  advanced  fcr  the 
testator,  the  advances  made  after  the  death  of  tlie  teptatflr^  cannot  be  re* 
covered. 

« ACTION  on  the  case;  the  declaration  conta^ed-a  csonnty 
«pon  account  stated,  in  April  1803 ;  a  count  for  gooda  sold,  and 

'the  usual  mone^  counts.  Pleas,  payment,  with  learo^nonavfttJi^* 
tf/,  and  fully  administered.  The  principal  items,  c|;aimed  by  the 
plftiDtifrs  were,  the  sum  of  26,96 1  francs,  due  by  an  account  set>- 
tied  between  the  plainiiifs  and  John  Girard,  in  April  1 803,  at^or- 
dtaui^;  with  a  memorafiduQCi)  stating  tbi^  the  plaifetiffii  were  te 
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be  accountable  for  freigfats,  which  should  be  received  by  them 
from  the  government,  on  a  quantity  of  flour,  to  Senegal  and 
.Cayenne;  as  also  on  other  property  which  maybe  received  foir 
account  of  John  Girard.  The  second  item  is  for  one  half  of 
ope  hundred  casks  of  wine,  shipped  on  board  of  John  Girard 's 
Tessel,  the  Lucy,  tsf  which  he  was  commander ;  the  only  evi* 
dence  of  which  was  an  account  of  sales  of  the  said  wine,  at 
Goree,  dated  the  1 1th  of  June  1803,  and  sent  by  John  Girard  to 

1  the  plaintiffs,  which  account  is  headed  thus:  "Accounts  of  sales 
of  wine,  shipped  in  my  brig,  the  Lucy,  on  joint  account  with 
Hourquebie  &  Brothers^  agreeably  to  invoice,  and  intended  for 
Cayenne,  and  otl\er  places,  under  my  mark,  3878  dollars,  one 
half,  1939  dollars,  belonging  to  Hourquebies,  with  which  I  ere** 
dit  them."    The  third  item  of  much  consequence,  was  for 
money  paid  by  the  plaintiffs,  for  the  board  and  education  or 
John  Girard's  children ;  som^  of  which  became  due,  and  was  - 
paid  before,  and  some  after  the  death  of  John  Girard,  which 

.happened  in  October  1803.  1 

The  plainUffs  sent  a  commission  to  Bordeaux,  in  which  th^ 
defendant  joined ;   and  each  sent  forward  interrogatories  at« 

'  tached  to  the  commission.     One  of  the  plaintiffs'  interrogator 

"lies  required  the  witnesses  tp  look  upon  the  plaintiff's'  book  of 
entries,  and  to  authenticate  the  same,  and  to  say  who  made  the 
entries.  To  this,  all  the  witnesses  answer:  "  that  the  plaintiffs/ 
being  present,  state  they  have  no  books  to  represent ;  for,  if 
there  were,  the  entries  would  only  conform  to  the  account  an* 
Hexed  to  the-  commission,  and  therefore  it  is  unnecessary  to  an- 
swer the  questions." 

The  defendant's  counsel,  in  consequence  of  some  agreement 
at  the  last  term  with  the  plaintiffs'  counsel,  when  a  continuance 
was'  granted  the  defendant,  waived  any  objection  to  the  com- 
mission, in  consequence  of  this  interrogatory  not  being  answer- 
ed; but  they  contended,  that  the  refusal  of  the  plaintiffs,  t^ 
produce  them  before  the  commission  for  examination,  and  to 
«naUe  the  vitnessps  t9  answer  the  interrogatory,  ftfibrdcd  a 


»       • 


•    f 


314  PENNSYLVANIA, 


v^ 


Hourquebie  et  al.  vs.  Girard. 


dufficiept  ground  for  the  jury  to  presume)  that  if  thej  had  bee* 
exhibited,  the  entries  would  have  shown,  that  the  sum  du)b,  by 
the  settled  account,  had  been  discharged,  by  receipts  of  the  sums 
alluded  to  in  the  memoranda  to  that  account. 

Against  the  second  item,  on  account  of  the  wine,  the  defend- 
ant offered  in  evidence  the  record  of  a  sentence  of  the  Vice  . 
Admiralty  Court,  in  February  1804,  condemning  the  Lucy, 
John  Girard,  master,  and  about  4700  dollars,  in  gold  and  silver. 
The  counsel  insisted,  that  this  specie  was  the  result  of  the  sales  i 
of  the  wine  at  Goree ;  and  consequently,  that  the  plaintiffs  hav- 
ing thus  lost  their  half  of  the  proceeds  of  the  wine,  cannot  now 
make  it  a  debit  agaiftst  the  defendant.  , 

The  plaintiffs'  counsel  objected,  that  on  the  plea  of  payment 
notice  of  this  defence  should  have  been  given;  and  besides,  the 
record  does  not  appear  to  apply  to  this  charge ;  besides  which, 
the  record  is  not  complete,  the  depositions  taken  in  the  case  * 
not  being  included  in  it. 

By  the  Court.  The  plea  being  non  aasum/iail^  as  well  as 
payment,  the  state  rule  of  practice,  as  to  the  plea  of  payment^ 
is  inapplicable.  Second ;  whether  the  money  condemned,  were 
or  were  not  the  proceeds  of  the  wine,  is  a  quesUon  proper  for 
the  jury.  Third ;  the  sentence  being  full,  and  showing  theh 
ground  of  condemnation,  and  the  property  condemned,  no  other 
part  of  the  proceedings  are  neiJbssary  to  be  produced. 

The  defendant's  counsel  argued,  that  the  affair  of  the  wine 
was  a  past  transaction,  and  that  the  partnership,  not  being  at  an. 
.end  at  the  time  of  the  loss  by  capture  and  condemnation,  ant 
the  balance  being  unliquidated,  the  plaintiff  cannot  recover,  ia 
this  form  of  action,  his  half  of  those  proceeds,  even  if  his  right 
was  not  lost  by  the  condemnation,  which  they  strongly  coe- 
lended  it  was.  They  cited  2  NeW-York  T.  Rep.  293.  4  Dall.  434;  • 
and  the  case  of  Lamater,  a  case  in  this  Court.  They  insisted, 
that  according  to  the  regular  course  oFsuch  voyages,  and  8uc)i 
partnership  as  this  was,  John  Girard  might  have  invested  that 
money  in  other  cargoes  on  joint  account,  to  a  moiety  df  the 
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,  profits  of  which  the  plaintiffs  would  have  been  entitled ;  or,  if 
he  had  not  so  invested  them,  but  had  become  bankrupt,  the 
plaintiffs  would  have  been  entitled  to  his  half  of  the  proceeds^ 
in  preference  to  the  general  creditors. 

The  plaintiffs'  counsel  combatted  all  the  points  made  by  the 
defendant's  counsel. 


IVASHIJsro  TOJVj  Juatiee^  charged  the  jury.  There  are  only 
two  items  in  this  account,  which  seem  to  be  much  contested. 
The  first  is  the  amount  of  the  settled  accounts  in  April  1803;  and 
the  second,  the  plaintiffs^  moiety  of  the  account  of  sales  of  the 
one  hundred  casks  of  wine,  in  June  of  that  year.  As  to  the 
first;  it  is  admitted,  that  the  26,961  francs  were  due  to  the 
plaintiffs  in  April  1803;  but  it  is  contended,  that  by  some 
means  or  other  that  debt  has  been  satisfied,  or  that  the  jury 
may  and  ooght  so  to  presume,  principally,  from  the  circum- 
stance of  the  'plaintiffs  not  having  produced  their  books  to  the 
commissioners,  in  compliance  with  the  call  of  their  own  coun* 
sel.  No  proof  of  payments,  other  than  what  are  credited,  is 
given ;  nor  is  there  any  evidence  to  induce  a  suspicion  of  such 
ft  fact,  and  which  those  books  might  have  cleared  up.  To  cre^ 
ate  a  presumption,  some  ground  must  first  be  laid.  In  this  case 
none  is  pretended,  and  it  is  therefore  ^^oo  much  to  expect  that 
a  jury,  passing  upon  the  plea  of  payment,  will,  upon  their  oaths 
and  affirmations,  say,  that,  from  this  circumstance,  the  debt  has 
been  paid.  The  defendant,  by  his  own  conduct,  has  destroyed 
the  very  presumption  which  his  counsel  rely  on.  For,  if  it 
be  a  just  inference,  that  the  books,  if  produced,  would  show 
that  this  debt  has  been  paid,  it  was  in  the  power  of  the  defcnd*- 
ant  to  have  compelled  their  production,  or  the  examination  of 
them  by  the  commissioners.  It  may  then,  at  least,  be  suspected^ 
that  the  counsel  ask  you  to  presvime'what  their  client  does  not 
himself  befieve^  or  has  not  much  confidence  in.  But  you  am 
asked  to  inflict  upon  the  plaintiffs,  a  punishment  for  not  pro- 
educing  their  books  at  the  call  of  'their  own  counsel^  to  which 
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they  wouW  not  have  been  subjected,  had  they  refused  to  pro- 
duce thejn  upon  a  regular  notice  from  the  defendant.  For, 
if  you  presume  the  debt  paid,  on  account  of  this  circumstance^ 
'the  plaintiffs  will  be  forever  barred ;  whereas,  if  the  call  had 
been 'made  under  the  Act  of  Congress,  only *a  nonsuit  would  . 
have  been  the  consequence. 

Second ;  as  to  the  proceeds  of  the  wine.  This  presents  three 
questions.  First ;  were  those  proceeds  lost  by  capture  and  con- 
demnation ?  second ;  if  lost,  are  the  plaintiffs'  interesU  involv- 
'ed  ?.and,  third;  if  not  involved,  still  cap  they  recover  in  thia 
form  of  action  ?  The  first  is  purely  a  question  of  fact.  You  wilj 
follow  John  Girard,  in  the  Lucy,  from  Bordeaux  to  Gorec, 
trhere  the  wine  was  sold;  thence  to  St.  Vincent's;  and  then . 
to  Antigua,  where  she  was  condemned.  Attend  to  the  cargo  he 
brought  out  with  him,  and  the  disposition  of  it.  The  defendant 
insists,  that  as  the  flour  taken  on  board  belonged  to  government, 
and  was  on  freight,  and  it  does  not  appear,  that  John  Girard 
had  any  other  cargo  of  his  own,  the  money  found  on  board,  and 
condemned,  must  have  been  the  proceeds  of  the  wine.  On  the 
Other  hand,  it  is  said,  that  John  Girard  might  have  had  other 
cargo  of  his  owti,  9r  might  have  had  money  of  his  own  frona^ 
other  sources;  and  that,  at  all  events,  the  evidence  is  too  weak 
for  you  to  found  presunxption  upon.  We  leave  you  to  judge ^ 
of  this.  We  have,  indeed,  no  fixed  opinion  upon  it ;  and  if  we 
had,  we  should  think  it  improper  to  declare  it. 

The  second  point  under  this  head,  is,  if  the  money  con- 
demned did  result  from  the  sales  of  the  wine,  are  the  plaintiffs 
to  share  in  the  loss  ?  This  is  a  question  of  law.  We  think  it 
clear,  that  if  an  agent  or  factor  sell  goods  consigned  to  hi^ 
and  has  not  received  the  money,  or  having  received  it,  invests 
it  in  property  for  the  use  of  his  principal,  or  marks  it  and  puts 
it  away  as  belonging  to  his  principal,  the  latter  baa  jl  right 
thereto,  and  is  entitled  to  the  profits  made  from  it,  for  his  ac- 
count, either  against  the  factor  or  his  general  creditors.  Oa 
the  other  hand,  it  is  equall3r  clear,  that  if  the  factor  applies  the 
mone^  to  his  own  use,  charging  himself  with  the  amooiu,  id 
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Oie  8ain«»b7bruifl^  thtftctaoo  far  tte  amnttm  tbuft  iMaed  m 
thMr  credit.       '  ,  ' 

But  it  is  cootended4  that,  acconteg  to  the  course  ci  such  a 
trade  m  the  present,  and  the  understanding  of  merchants  re-^  * 
•pectin^  it,  the  connexion  did  caati»V^y  and  was  subsisting  eveft 
at  the  time  of  tte  capture.  It  o^y.ba  so;  butqertaiidf  fo 
evidence  of  snch  a  custom  was  ofiered.  The  counsel  sf  pealed 
to  the  mercantile  part  of  the  jury*  for  the  conaiBineSe  of  their 
statement.  Should; the  jury  undertake  to  act  upon  so^  a^ciiffi't 
ton^  we  would  wat^  them  to  ^auunine  well  the  very  case  betoa 
the  Court,  before  they  bring  tftie  custom  to  bear  upon  it  Tli# 
quest]iH>  is  not,  whether,  if  two  are  joindy  concerned  in  a  car^^ 
on  su&h  a  voyage  as  the  present,  and  a  sale  be  made,  and  tSa 
proceeds  invested  in  other  cargoes,  the  other  joint  owner  is  em* 
titled  to  share  in  profits  and  loss ;  but  whether,  if,  after  a  sale^ 
the  whole  proceeds  are  taken  by  the  owfier,nrho,  an  hv)  <mm 
account,  and  as  agent  for  the  other  owner,  made  liM  sale,  anA 
pna-half  is  carried  to  the  account  of  the  other  oirac^,  Uie  Itttliflr 
can  claim  ulterior  profits,  should  such  be  made;  or  will  |a 
bou^l  to  stand  by  any  loss  which  may  arise  I  Such  a  custmiH 
'  if  it  exists,  strikes  me  as  a  very  strange  one. 

The  third  point,  under  tl|i8. head,  depends  upon,  tha  tee  ilia 
have  just  been  considering.  If  the  connexion  bet weear die  pfaifafe- 
tifTs  and  John  Girard,.termmated  by  the  sale  at  Gorea^  tHm 
cleaiiy  the  appropriatioii  by  the  latter  of  the  plainttflb*  pan  of 
the  proceeds  to  his  own  account,  acquiesced  in  for  so 
years  by  the  plaintiffs,  lays  a  clear  foundation  for  their 
in  this  form  of  actioni  agreeably  to  the  principles  laid'|Snr»  in 
all  the  cases  cited  at  the  bar.  If  the  conciexiati  did  ni>tflh|pl- 
nate  there,  this  sum  cannot  be  recoverad  in  iliii  fiiiiij  iiirai  iiaii 
As  to  the  sums  advanced  by  the  plaintilPs  for  tiie  beard  and  cdib( 
cation  of  John  Glrard's  childroD,  aidy  those  sums  paid  befiaa 
the  death  of  John  Girard,  can  ba  recovered  in  this  acltaii^ 

DallM  and  Milnor,  for  plaimiA. 
fiig^rsaa  and  Tilgbman^iac  dtfMam. 
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An  aotkm  cantiet  be  nuuntained  ag^nst  the  agfent^  Ibr  ^bmactioiH  with  hSa 
piimapals  through  hhn^.  ttnkw  a  specific  agramaeiit  ia  made  with  thf' 
ageat,  that  he  will  be  peMon^y  fiable  for  the  acta  of  Ins  pvinoipia. 

Where  the  agent  baa  acted  iUe^aUyg  id  irefusng  to  defiyer  goods  sent  by  hia 
piincipal  to  him  9bt  otheis,  upon  a  contract  for  thev  sale  and  deliverr 
made  whb  the  principal,  the  remedy  is  by  action  agamft  the  principal^ 
aipd  not  ag^nst  the  agent.  , 

JL  HIS  was  a  special  action  on  the  case.  The  declaration  statody. 
that  a  certain  .conversation  was  had  and  moved,  between  the 
pf^ipfiflh  and  the  ddendant,   concerning  the  importation  of 
books  SEQd  stationary  by  the  plaintiffs,  from  Longman  &  Coi  of 
Ijonddn,  for  whom  the  ddendant  was  agent ;  whereupon,  \m 
consideration  thai  die  plaintiffs  had  pfomised  and  agreed  to  re- ' 
e^vefrom  the  defendant  certun  bookstand  stationary,  on  their  » 
«mral,  aibd  to  pay  for  them  at  the  customary  prices,  at  nine, 
xnonths  fit>m  the  day  of  shipping  them,  the  defendant  agreed 
thai  he  would  order  the  said  books  and  stationary,  to  be  im-  ^ 
ported  ftir  them  from  the  said  Longman  8c  Co.,  and  on  their  ar- 
fiyal  in  the  United  States,  he  would  deliver  them  to  the  plain-. 

'  tife.  That  in  part  execution  of  hit  agreement,  the  defendant 
canted  the  said  books  and  stationary  to  be  imported  for  the 
plaintiffs ;  "that  they  arrived  in  New-York,  consigned  to  the  de- 
flndant  %» the  plaintiffs  >  and,  altheogfa  the  pfaintiffii  were  ready 
tD  perfbfm)  &c.,  yet  the  defendant  did  not  deliver,  Sec,  but  re- 

•  Ibaedyftn;. 

Ptea,  the  generd  issue.  The  evidence  on  the  part  of  the 
l^afotiffih  was  as  followa>  vis. :  A  circular  letter^  signed  %f 
LcMigman  fk  Co.,  eacloi^  to'  the  plaintiffs  by  the  defendanti 
Wtdpy  the  teeM  V  nvhich  the^  would  send  books  and  ttaHen- 
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Wtf  to  booksellei^  in  the  United  States,  viz. :  at  the  prices 

■ 

mentioned  in  a  catalogue  enclosed^  payable  aft  nine  tnontfaa  kom 
the  shipping  of  the  goods,  and  stating  that  all  payments  and 
orders  were  to  be  made  through  the  defendant,  their  ag^jait,  at 
.  New-York. 

On  the  8th  of  July,  1805,  the  plaintiffs  wrote  to  Longman  ^ 
Co.,  enclosing  an  order  for  a  parcel  of  books,  which  letter  they 
-sent  f o  the  defendant,  with  a  request  that  he  would  forward  it 
to  Longman  Sc  Co. ;  and  mentioning  that  they  would  send  a 
duplicate  by  some  other  conversance. 

On  the  1  Uh  of  July,  the  defendant  returned  an  answer,  say- 
ing, that  the  platotiiTs'  order  should  be  forwarded  in  a  few' 
.  days. 

On  the  2Sd  of  November,  the  defendant,  by  letter,  informed 

the* plaintiffs  that  the  goodffhad  arrived,  consigned  to  him,  and 

-Ycquested  that  they  will  give  their  note^  with  an  ^klaiaer,  for 

the  amoaat,  at  nine  months  from  the  date  of  tbe  kvroipe)  and 

give  their  orders  respecting  the  goods. 

The  plaintWs  refused  lo  give  theif  n<^*  utttS  they  should 
receive  the  invoice,  asd  examine  the  goodsi  so  aa  to  ascertaiD 
whether  they  were  conformable  to  order,  and  tkt  ansouBl  waa 
regularly  calculated. 

The  defendant  refused  to  deliver  the  invoice  to  the]Mntiit^ 
until  the  note,  with  the  endorser,  was  given ;  lipon  winch  i^ 
plaintiffs  abandoned  the  goods,  under  a  declaration  that  thegr 
should  look  to  the  defendant  for  damages. 

Witnesses  were  examined  t4»  ascertain  the  damages.aiiatailkp 
4  ed  by  the  plaintiffs.  [ 

The  Court  inquired  of  Mr.  Hallowell,  for  tbe  plaiMMk,  if  1^ 
thought  he  could,  upon  this  evidence,  vi^port  his  acAin»  widei 
-was  laid  upon  a  special  contract,  made  with  the  defendant;^ 
frhereas  it  appesred  that  it  wsA  miCfe  irilb  Longn^  II  Co., 
•and  that  the  defendant  only  acted  as  agent  ?  , 

.    HaIlowd9  feplibd,  that  although  the  pla^iffa'  lettfr  and  ooler 
frere  ^re^ted  to  Longman  k  Coi,  vet  it  J»  jlftaw  from  <4iit 


« 
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ageftey  of  the  def^teit  in  tb»  btiftiness,  (hut  tbr^aiiitiffa  con* 
fii^yCfd  tliemselves  as  deidiiig  with  tbe  deimdiit  pemonaUf, 
and  ttei  he  was  to  caoio  the  goods  lo  be  imported  l^r,  and  d»- 
•imred''to  the  plauitiffs.  Vpan  the  »erita,  he  contended,  that 
the  condition  insisted  upon  by  the  defendant,  was  in  Yiolatic^ 
of  ttie  contract,  which  did  not  oUige  th«  plaintifTs  to  give  a 
note^much  less  an  endorser.-  Theplaintiffa  being  proved  to 
ha^e  been  ^a  firm  of  credit  and  solidity,  at  the  time  the  goods  at- 
rived,  and  since,  (he  jright  to  stop  in  tran^itti  could  not  arise* 

Levy,  for  defendant,  insisted  that  this  action  would  not  lie 
against  the  defendant.  He  cited  3  P.  W.  277«  2  Vernon,  32*1. 
If  the  factor  declare  his  principal  at  the  time,  he  is*  not  person- 
ally liable,  if  he  act  within  his  authority.  1  H.  Black.  364,  as  te 
the  right  to  stop  in  trantiUu. 

WA9HIJ^TOJ^^  Justice.  This  is  certainly  a  very  plain 
eaae.^  If  the  Court  could  ^scover  any  diiRcuhy  in  it,  we  would 
tsk  you  to  i*e8erve  the  point  of  law,  which  has  heeQ  raised.  But 
tiiere  la  no  doubt  respecting  it,  and  of  coarse  it  is  our  duty  tb 
sty,  that  your  verdict  should  be  for  the  defendant. 

As  to  tiie  inconveniences  stated  by  the  plaintiffs'  counsel,  ii 
t^ents  in  cases  of  this  kind  should  not  be  liable,  but  p^sons 
contmctiDg  with  them  should  be.tumed  over  to  their  constita- 
ent%-acrote  liie  water,  the  answer  is  plain.  If  a  merchant  h^l^ 
Wishea  fot  the  responsihility  of  the  agent,  let  him  take  the  per« 
sonal  as^gagement  of  the  agents  that  the  orders  sent  to  his  princ}^ 
pidib^  be  complied  with.  If  the  agent  refuses  personal  liability, 
tbs  merchaat  can  deal  with  the  principal  or  net,  as  he  pleases. 
But  4lic  qi^stion  here  is,  did  the  defendant  enter  into  the  agree* 
mmx%  ckaiged  by  this  declaration  to  have  been  made  by  hiia, 
and  denied  by  th^  pItt  ?  There  is  no  other  point  for  you  lb 
try  t  Ib;^,  however  the  plaintafis  may  have  been  injured,  still,  ii 
the  defendant  did  net.  pfomiee,  as  he  is  charged,  the  remedy 
eanaot  he  egainst  him*  Now  it  appears  to  us,  that  the  defend-* 
was  so^nng  m^Mre  than  a  channel  of  communication  between 
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MMtaM^M^ 


tfie  plaintiAt  w$A  bMigiaan  k  Co.  Tke  circular  letter,  c«0ltifi- 
«Dg  the  oflfer  €^  fcraisili  goods,  b  tigpied  by  them ;  asid  ^  ib-; 
4wer  of  tlie  plaintifty  agreeing  t^  ioiiKMit)  U  addressed,  together 
%ifih  their  oiders,  to  them.  •  The  d<^[iBii4ant  k  applied  to  by  the 
^ainttSs,  taefely  to  forward  their  letter,  which  he  promised  to 
do^  and  which  pvomile  he  p^^bmed. 

'  The  goods  were  not  sent  to  dfe  plaintifi^  bjr  Longman  h  Co., 
as  they  had  a  right  to  expect,  but  were  consigned  to  ^e  de- 
fondant.  It  is  to  be  presumed,  that  the  dei^diat  acted  noder 
the  direction  of  his  principals ;  but  if  they  or  he  acted  wrong, 
in  refusing  to  d6lorer  the  goods,  except  upon  a  condition  not 
(irarrant^  by  the  contract,  they  only  can  bemtde  responsible  in 
this  Ihrm  of  action,  with  whom  the  contract  was  made:  thia, 
^as  Longman  ^  Co*,  not  the  defendant.  Your  verdict,  therefore, 
ought  to  be  for  the  defendant.  - 

Ferdictfsr  UtfemMu. 

•  ■ 


•1 


•. 
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OB  COUFAKT. 


'^'^W^Wr^^  to  wluch.ri6 
f  )W^  of  the  CMMe.  - 
~  j,u>dthed< 

I;  but  the  plaiatii'i 

M ,..  „. ,.  ,. .. 

^ff^S^^Syf^  tbe  ground, 

_  B  Comptny,  on 

^i^^^S^^  been  agreed  on 

■'^^il^^;1^^Ji3eoinniissioiw  had 

^Ip^ls^  br  the  ptuDli*, 

.^^^LqmJ^^Dd  lately,  disoo- 

w*  ^S*  V^P  '****     Another 

{(■^[•Tinf^^D^iw^^oUhs  ago,  tbi 

i'^:^^^^*ai*ii^*  obtained  leau  - 

'~'''%Mdt^^h^d9A  declaratiot, 
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4  Ltuh  v<.  Styles. 

flie  plBintiiT  and  the  defendant  vere  jointly  etnc^hied  tb  «n  adventure  to- 
st Donunso,  wfaieh  was  phwed  uadec  the  nianageittent,of  thedafcaijki^ 
who  commanded  the  reaael  in  wUoh  it  waa  shipped,  and  who  waa  todjb- 
^poae  of  it  on  jc^nt  aooovnt    In  a  letter,  addressed  by  the  phdntiflT  to  tiie 

*  defendant,  before  the  vessel  sailed^  the  pbintifF  advised  that  the  property 
should  be  sold  fibr  cash  or  produce.  The  defendant  aolA  the  property  for 
bills  on  tlifc  IVench  government,  which,  having  been  remitted  by  the 
^itatfiSS  to  Fnmoe,  were  not  paid. 

Thii  bdng^a  joint  concern,  the  ^defendant  had  the  powisr  and  the  intenal 
of  a  partnei^  aa  to  die  disposition  of  the  cargo.  « 

fbe  Jomt  own«»  i^jl^t  adinse^  but  h^  bad  no  right  to  ofder ;  and  the  paper 
addMSsed  by  him  to  the  defendant  was  to  be  considered  as  advioB 
only. 

If  the  conduct  of  thfe  defendant  was  fair,  in  the  transaction,  he  is  not  tf^ 
swerable  to  the  joint  owner  for  the  loss  sustained  by  taking  the  iiifl^ 

ikCTIO^  upon  as  account.  The  iirincip^  quMioft^f  bnr 
aiios6  on  the  foUowiogiacU:  The  plaintiff  shipped  on  boaM 
Hie  defendant's  veaaeli  which  hvcomnianded,  apaiteLof  good^ 
on  the  joint  account  and  mk  kX  plaintiff  tndl  defondaiity  ti>  bo 
e^ned  to  Port  RepubTkan  i  where,  bf  ai^reemettt,  4]ie  a^me 
Here  to  be  sold  by  the  defendant)  Ibr  the  joint  accao^  wiHkont 
any  charge  bv  defendant  for  freight  or  ootmniaaion.    The  ^ 

'^^  lading^  and  invoice  correspon^d.   It  waa'ptoved,  by  a  ekrk  ^ 
dl  the  plaintifiv  that  in  o^der  t^  dimtoish  the  dnties  to  bt  p»d  at.  • 
Port  Republican,  where  the  duties  irere  then  tkarged  on  tke  iih^ 
voice,  that  an  invoice  wa8,|»y  tlMT  clerk,  with  the  cooaeM  of  de-* 
fendant,  made  out,  charging  the  goods  ^tr^alf  their  real  vakie,  *' 
Before  tlie  defendant  sailed,  the  pkantiff  put  into  his  bands  a  *  - 
p^per,  oontaining  bis  views  of  what  sfaonld  lie  done  w)th  the 
cargo,  particularly  advisaog  that  no  jMtof  itshoidd  be  left  uo« 

^  sold  in  St.  Domiifgo ;  and  that  it  should  be  diapoiwd  tbf  for  cash- 
oi"  produce.  Nothing  wat  heard  of  tii«  defeodvtf ,  idfaa*  he  M0t 
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d^  tbr  ftearly  a  year;  liit  ^rtaia  Mils,  4rawn*at  St.  Dorni^^ 
•n  tteFrencli  govemmei^y  were  ferwar^^  \>y  the  defen4fAt4io. 
his  wife  in.  rtltftMSelphia,  with  directions  to  sell  them  at  forty 
jppt  cfM.  discount.  They  ei||ibl4^not  be  sold  for  any  thii%,  The 
pleintiflr  reeeWod  thein>  and  a^^  teme  time  sent  them  to  hw 
corili^ondent'in  France^  in  order  to  get  them  paid.  ]|at  thejr  % 
hate  never  yet  been  pfaid,  f 

.Witnesses  were  examined,  to  prove  that  the  French,  at  St.  ^ 
Domingo,  were  in  the  habit  of  seizing  goods  brought  there,  and    ^ 
faying  for  tiiem  la  bills  drawn  oi|  tha  gevenmei^.    The  ae^; 
oeant  #f  sties  of  tiiis  cargo  rendered  by  defradeat^  was  aceord- 
'iiag4aDthelow  iopaiee.  •  - 

It  itras  cdnteYided,  %  Tod,  tift  tbeV^^^^'^^'^'^  *^  deftndant 
bad  tAiscoaducted  himself,  in  selling  for  government  bills,  par-* 
ticidarly  in  the  faceaf  the  jplaintiff 's  instructions;  and,  there-)( 
br^  that  the  whole  loss  of  thei|i  should  iali  ujlQn  hini^ 

CribeoD^  for  Ihe^defrotaiit,  iosisied  thSattha  dpbadaat  hid  acted 
itixijf  and  %as  not  liable  for  the  lops  to  tlia-^«fltUr,  to  wiuch 
he  was  as  much  exposed  as  the  defendant ;  fhat  there  was^  good 
reason  fof  b^tSeifeg  tlliat  Che  goods  wert^  tAen  from  the  defend-  ^ 
ani)  and  t\nt  bills  forced  upon  him  r.  and  that,  at  all  events,  the 
plaintiff,  by  receiving  the  >ill»9  had  waived  all  objection. 

« 

miSjfflMQTdJ^i  yia«^4f9 ^Sfiatged  the  jury.i  The  plaint 

^  defendiMt  were  jointly  tatneemed  in  tl^s  advencnre,  and  ^ 

4he  <^endant  had  the  power  aM  jpter^t  ef  a  partner,  as  to  \i^ 
{.disposition.'  The  letter  from  the  plaiaHff  to  the  defendant,  is 

inpn^rly  eaBed  a  letter'of  iaetnfctions^  or  even  an  agreement    t 
^  'defeodanti  to  sell  for  cash  09  pmlAdee.   Th^q  plaintiff  had  & 

rigbM*  advn^^liut  hII'JI  order;  and  suclhjs  the  style  of  the 
"better,    ti^u  aie|aAf!%ion  that  the  canduct  of  the  defendant 

trib  perfactly  fiur,  dAen  ttwre  is  no  gr^pnd  upon  which  to  char^ 

hih)  ^pMfthe  ld9s  of'these  Mtts. 

T^r/Wry,  a#  la  0lf9  fiart  ijf* M*  atcittnty  found  acc^rdi^e  t»    * 

the  e^^xrt.  •#  '   ^  - 
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f^. 


*    Bftgulwlj^.Uie  master  is  the  ayent  nf  ifkeship  owaer  on^,  tod  hw  notl||ag^ 

-  «o  do  with  (he  cafgo,  but  for  its  mh  keeping  and  tnnsportation.    The 

*    supracargo  repreaentf  the  owi^r  of  the  carg^,  and  has  nothing  to  db  wtfli 

•  '     the  ahip.. 

'  The  master  has  fUfl  powei«  l»  InvA  the  «hip  owner  Ibr  the  motiey  fae  majr 
borrow  for  the  — c^aaaiy  ptifpoaea  in  »  foreign  country,  wtiare  the  owner 
is  not  present,  and  where  the  loan  is  excKisivelx  §»  th»  i^eseit  |t  tl^' 
owners  and  if  'A  Ottmot  be  ghitimd^ifiou  biUs  #awo  oi>the  owii((r*.which 

^  he  is  bound  te  pjyr*  he  m^  pledge  the  ship,  to  repi^  the  loan  wi||^  mai^ 
time  interest. 

Hf  the  owner  of  the  ship  Is  also  owner  of  tbe  cargo^  the  master  nhy  self  pait 
of  the  cargo,  to  raise  money  for  necesq^iry  wants  of  the  ship;  ai^  if  in  no 
mber  mamier  the  vgotrnx  S"^  ^^  obtained»r«liil  the  loan  it  absolutely  Ye* 
q06d  tor  the  suofeeaalof  the  voyage,  be  may  s^  a  past  tff  the  cuf^cf 
tiM  iMp$  to  whamqemg  it  may  belong.  , 

#  )f  the  owner  of  the  dn^  if  on  board  of  a  vessel^  at  tl^.  tii|c;#f  a  dMaater 

reimiring  that  ii^oAey  shall  be  ^btainedl  by  the  master  to  enable  the  veael 

to  prosecute  the  voyage,  he  is  net  bound  to  adrapce  funds,  and  if  he  does 

90^  lie  ia  entitled  to  «itlifactoiy*secuti(y,  and  an  extra  and  adeqitete 

compensation  for  the  advance. 

fiich  cofftnctB  \^\f  however^  be  tt^  tiif  ei  carefully  aenttin^^  m  the 

'    master  vmy  be  more  eipowil  t(»ini|paitioa  in  i9ati«g«<^m^  than  ff^ 

J    loan  &on> a  stranger..     .  ^.-  ^  ,  -1 

Where,  in  the  cour9e  of  sjlk:fk^,  a  ship  fro^i  «djnam(|t|igr  reqttirf^  to^ 

4  K«  ^|ia  ^^r 

'    be  repaired  at  ait  immedSle  port,  the  ezptntts  of  su^  repairs  are  not^ 

'tiie  subjects  of  general  average.  ' 

General  average  is  mcurred  wh^re  the  expens^.  or  lomf  33'^>se  in  a  case'tf 

emeigency,  not  prqrfucnd.by  Ibe  oiaeondscfer  ui)sffii||bes8  ofSbt  nias- 
•  teyv  and  nut  reMdting ftwa  ^^rdimvy  cih^dlt^ees  of^ljieiroyage.  -v  ' 

_  .  ■        • 
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Bo«  fv.  The  sm>  ^kcM. 


7(9^  Mff  Htnourmkk  RUhard  £etet%  Ju4fe  «/.Mr  Dittrici 
tourt  ^ft^e  UnU4d  Miaie^ffof.  the  Pjcnti^tuania  DUtrict, 

The  Ubel  qf.  ChurUm  B^4^  qf  J^U^dedfthia^  mtrchann  r^  * 

•     '  •  *    _  •  •"•» 

•fiectfully  ^howeth  ;—        ^     \ 

TUlfX  the  tUp  AidWe,  e»iiMD«i]4ed  by  c«|rtMD  ClitekjE.  Mor-^^ 
n4beloiigiii«U»  Wittamt)eTy«id  J^hs&Da  ^ 

of  PhikdM^ki%,dtdf  oH^Kr  last  voyw^  from  Oanton^  put  ifllD^ 
fbc  IflAe  el  lr«>ce»  a-feicigB  por%  inir hich  none  «f  ker  awnerii'  ^. 
resided^  for  tke  purpose  of  procnritig  a  fresh  supply  qf  waXier* 


«  1 


impift'ip  want  of  Y^pTf  tfooaidpfral^  ropllr%  t»  cmbis  her  to  eon- 
tinuriiev  intended  toyag^)  for  vhich  piik|ioae.lhc  said  captaii^ 
■mmcv»»f*  tfce  mcmkj^  tM^  . !««»  «im  of  OMef ,  an^ 
^aiHi^triedt  irith#u(  suq^eat^  various  oiethoda  to  procure  tho 
jMAOssarj  fiwMs  lo  difrlnigo  the. said  exuenses,  ho  dfjcided^on 

rng  biis««  h]»'owiiord»aiid  hoing  unahio  to  aegoiiitt^Ulo 
WBihuuhaft  en<iQjBw>»4ie  aK»^d  to  jomx  Ufa^taM  fcr  that* 
|ms^fi<iM  piPposQ^  to.  yoar  libettuit,  aa  a  caanMiil«e  for  xim 
aaifl  end^ei&ents,  tii  mortgage  «d,  hypotheaaU  the  said  abip  * 
Aetive,  hdr  tackle,  apparel^' ax)d  freight;  which  proposal  ypifr 
tfbeUanty  at  tlie  earnastt  request  of  th^  said  captain  MorilS)  did 
accede  to.   And  lit  pursu^Dce  thfreof>  the  said  Elihu'E.  Mot^ 

«th£rteupD%  draw  two  bilhi  of  eatthmige  in  favour  of  youir 
lUnt,  %>th  of  the<^  dil«ctf|i  to  WiMfani  k  John  B.  Davyib'' 
^iA«(ic^t%  9|||ladelpb)it9  (bdlng^hl  Q(irners  of  the  said  ship 
Active,)  both  dated  the  ipth  day  of  November,  1807,  and  pay-    ^ 
a^le  «l  sixty  days  sight,  one  wher||||is  for  the  sum  of  16,281 
dolarsy  sind  A4^^^|||^  ^^®  ^^^  ^^  4,8S4  dollars  and  ZO  cents, 
.^hich  t^lra^ouijibiellarft  then  and  there  jltfdoiyed ;  and  to 
siliMire  the  payiaeot.  thei^of,  the  said  EUhu  £.  Mortis,  then  and 
tfme|J»tt  ii^trumeiit  of  wMUag  udUar  hia  hand  VmI  seaV        ^ 
li|piipiiUii  i^lH^wn,  and  martfatiiie  your  Ubelkft,  tho>aid.  « 
ahip>>i4^^ive,  ter  IbudMe^  riggipg^^utenail^f  ^^^  freight,  whkl\ 

'  i  ^  /       • 
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lbft(rutnent)  smIM  vi(kth§  t^l  of  tHe  said  Eli^  £.  Morr^ 
;and,  djltedf  Vl^vember  tlie  llrii/lSOf^jrotir  libelant  now  pro- 
dttceft  to  thift  Honourable  C«utt.' 

lAiMl^our  libitiAaiit  further  a^en^jtMt  the  mid  ship  Alrtiye, 
k%r  having  been  bo  repaifftd  and  refitted,  by  apAapi  of  the  ad«- 

AFTencea  fwcitred  bf  ▼iftae  af  ih^artd  *bill»pf  .Mcliaag^  |iro- 

*    eoMledtfB  Imr  i^oya^tv  and  M^i^  adbly  arriVe#*<t  tho  port*  oC 

^^ad^^k;  and  $tit  laM  two  bUla  ta^rUea^^reaetflod  to  tte 

^   aaid  WilHam  Daiy  k  Jofoi  B.-ilaTjr,  wlio  havo  Niiflid  te  ptfy 

*tiMBa^e.  ■'■    " 

Your  iibelhwt  farther  ahfwa  thftt  Ao  aaid  WBi  «ift'Mar  lia- 
oemo  bh  prop^tyytlM  hft?teg  tokin  t^  tb#fifllt  Aa|i»  <a|i1liin 
Thomas  8Mly)  who  hi*  fie  «||iai«9ialM}the4M]ier  bauig«ii|^ 
iMly  his  ptopiKy,  and  vtH  ottiitfaiiifaig  iff.  ' 

I  Wherelbre  your  Hlfelykiit  prtfys,  Itet  «ne  pMtf  bel^-Wi^' 
•f  the  pfwuiiMS  the  aaid  ah^  Urn  Activo^  ker  teeUo^  rilBiiig^ 
«od  tttanaiU^  iMy,  bf  the  aantMieo  mmI  #crot  a»ehiri,rt< 
MtalCoQTt,  be  aid)«K]ged  to  bo  aoM,  attd  ibht  dOo  fivccaa 
*i|Mie  ■beoadMnlyy  aiad  that  the  pfoeotfta  theiwal^  mf-  Mitih  «i 
i^ay  be  lyeeaanyt  bo  paid  to  your  VMtm^j  4pi  m0lS»¥km^ 

*  hfo  ftaid^demaaidi*  ^  »      .  •  ,i''^ 

"^        ,  t       .         W;  RAlVLEi /or  <Ar  Xi^c/to<« : 


^•■ 


i  Chables  Ros%  LiBii^xjkMT>g|«.  WiL^it  Uavy  t^  JFoim  JL 

Eyfyii  Raate«»ssTB«  ^       - 1^ 

yo  ^Ae  Honourable  Sic^rd  Pefertj  Esquire^  Judgt  of  Uie 
DUtrict  Court  qf  fennsylvania,  ^  The  ^JMt  gft«ivrr  \f 
mUiam  D^9  er  /ohn  B.  J^gr^t  ^o  ^t  lihl.uT  CtlorTbt 
R^9i  rtBtiectfullp  •howeth  :^^    ^    ^  \*7      ^ 

Tbsrt  the  respondenta*,  bdUg^  tywtiera  ot.  tat  8hi|g^eiMie» 
Eliha  £*  llorria,  fnasterr*M  her  upm  fitigMJtta  iM  Hoelifit 
and  Jo^ph  ^f  aggart,  3h»e»  Lfttiflier,  aad  'CMy  k  T«ji^  for 


t    • 


fOSTOBBft  TSIIMi  iBOt.  -^ 


*  >  ^  y»#>'*^<p<i^i—^  1^     Ji'utt^'  '  ^' 


■iV>  ■  ««^ 


iik  ill*  «li«ter  f  Myv  .te«rt«»  ^^  U^  ^M  4ir  of  tn\f  im^^ 

tilppQd  c««b  M  teftrcLef  ibi^  Jittj^fi  «»4er^tk«n#  fir  ilie 

▼oymg#ifoff<iniM;  bf  iMki^  d^  ntponi^mM  vnm  aidHa|l»«a», 

to  iffiB  tptJiaMrvtt  MdcMMonM  4»^l«n»  tbUcjMmt  ttt  tbe 

coocnuf  0f  Aw  Aiiptitt*  tte  dpOMMtcifaent^  pM8«ciitMD»  apii 

%i|ii^MtkMi.ortli»fiofitl<  «M  pwtk  mT irilir  4Utf  difecirt  ilit 

B^ vJW.^fE|ro  m  mmv^  Hbe  liM)»nt^8  ndvkf,  on  wmIi 

|lidr  iMwfft<li  afeMrii  Jm  i«ip)ic«|«d  j%  ^ari  could^lie. 

lif.  ,    '  /    '.      *   .  «     /  J. 

'  Slit  thG4r«ipQI|d«itai  ^Mttii  knoiriMf  *•  Ml«in»  «id.4iMBti«| 

rfmnjfl^  pfriy»^p  tfyid  «Uf  i*^  4hii«pMt  fif -piiilMW. 

fiiifBiilnniiini  ^^McoTy  io  Uie^bMt  oMBPert  mA  the 

•iMii^witioAtttfiMi-prtpftrHl.  AM^  •»  €«ciiifa  «t^lte 

•  .««iM  MNIlaWf  W^fftquired  fSor  Qm  rtMpim  rcf9fgpt  the  *vi- 

»«pM]dc8|l  Hlpiilated  in  tll#^  said  charter  ^aity,  that  Ihe  1H]|# 

|al^Mlll9ac«lt  teiril  tl^baftM«f»f  «|b«u|iKpay  a^ecMipor- 

.<|l^  ^  tkm  fir^iCte  aa  CantMH  IbvUif  purpoae  of  dirfrari^i  dt 

l)be  ag>aaa<iy  tK|*Mioaa  M  ji«pf|i«ii  port  chargea,  vfd  b^tmiy 

<aipaadini>ta#  tm  the  aibae^uavt  ptM#c«IMi  of  4i«  voyage. 

Thluft  liAo  tf  cBteriDg  §«#  tlie  a«!d  ehMytMr-  party;  the  f4» 

^  aiiiiMiaaiWii  napyiaiid  tbaoafwrard  adtemura  wwM  oooaiat  of 

PMBnyt  <»ia%niftit—>fcToyay;mad  an  fiKt^  the  clwiter^, 

^>Jliaiifjiy»  gan^e  no  Bocice  of /otiy^onker -caagOt  and  tlie  liM- 

JloVMBliliii^,  Mpiy^  ^^*  •tfiooQty  only  aMntioned  ibe  4#- 

^kioB  dl%1Eewit)al«  <s  c4ablei%  4«iBe  ginaeog,  ond  a&aaMril 

tfH<pK|ilxof  liquora;  so  that  the  reapondenta  were  indwodio 

f«t  iM^fiiM  VMtUy  of  koMlHf  bm  «  tin  oooiof 4ila  JQiip't 

•Qoy^  abMBt  tar  fill  tiiB  tcmn^mm  sent  on  ' 
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tfbardi  the  Mp  vrw$  ietiAMdy.aii  utiex^Mted  expeaiK-iiiMrrady 
imd  the^age,  fmm  Ite  ^aiittCf  of  l«l|fl||»  gyinly  MtcMMk* 
'.  Tli«t  ^e  srid  Mp  MOfed  fMmrUtkimtUk,  ^  tiMP  saU 
voyac^  on  tbe  i3th  daf '«f  A«|iiA»  fo  the  ydir  lM«y  <ii[Ke» 
Mhndi,  ftW  BtiMg,  and  ivtf  «M^uAcieiitly  iildl»  faMAed, 
^liiaiiD«d,  and  pnmdM ;.  gmd  aniVat  ki  aiirt^  at  WMUjiiiifii 
the  mk  day  ^f  Febrttafy,  in  tto  yiNT  180? ,  whaie  alie>lifif»i^ 
ed  her  outward  targe  in  goed.oider**        **        - 

That  after 'the  MCward  civipowas  dellvaMl  A»nffimiehlj  k 
became  ne^esevy  to-caulk  Ute  Mpy  o^^biok  htfr  rig^kit,  and 
to  recruit  her  pfoiviaiona  taak  tnfffl^ketif  aa  aa  luuatin  hM  liMihii 
voyages  i  and  the  lihetfaait  taaing  pNMHied  m  iiMMidf  ef  mt^ 
quale  funds  for  ttftt  pnrpoM^  -tulenghig  to  4he  respondntoi^. 
luidertook  to  Kimiah  the  fcqnaiite  proTi#ona.  andftuiglliiaf-te 
ihe  fcomplatinii  ef  th««fai^'n  Toyage.*       «     ».  « -  . 

' .  Thaft  tlM  libell«t|  |M  vaM' whMe  he  w«a  nt  Onton, 
Ma  reluni  to  niiiade^hi«»  tea  fipnew<i(y,  tbtit4imiM 
'  fhe  picmaiaaa «nd'auppliek  for  the compleHhli of  hei'tiiyi^  ti> 
VfiihMMpMt,  aad  %ai  acteally  exUMted  mi  mamm^Him 
Mneideni^,  uid  ipmuiaaipna  for  ao'do^,  te  the  Jannfi  ef 
%bout  7090  di^lara.  '       .  -!       •  - 

That  the  UhiihaiU  jfAiiaehiji^  the  hitaieau  ef  the  ewye^ln 
*]prclhrence  to  the  ineBt»al  and  coDreniente  of  thi  ehip,  pivftfl^ 
^  on  the  said  EMfiu  £.  Meilfaletidfeen  boardaeBCumcai|{e» 
so disprepejidne^ W the  Mjeg* of  thethifi^  thet^thera  wif 
not  left  rooei  aefldent  fcr  the'meyrage  of  her  oahlea  eM  other 
tackle  helow4he  decka^  nor  for  deposithif  e  ool^»etenfr^ee|>|d|f  ji 
ef  water  and  ploviamaf  m  te  nanai  yh^Mee  hoeid  the  teanaL 
But,  neverthelaie^  *^  M|N  ^eai  CTanUm,  botfnd  th.  PtonM^ 
fkia,  on  the  leih  af  May,  in  the  yaer  189^,  tight»  staoMh,  adk 
'taMgi  and  Ittcd,  fiunathed,*  manned,  and  provldM  for  «|e 
▼ojrager  ^  -. , 

«  That  ^the  v^ege  haefag  bean  yetwicted,  ae  well  bf  tfcp  ae». 
duct  of  fteviihflilae^  aa  bf  stoai^  calma,  aadpiauiiiu  wiwlai 
the  oMmooarfhad  cbaaged  .befim  the  ahiy  «eparte0  tern 


* 


^k 


* 
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Cftnttfiit:«iid  %kc  captain  deacftttlit  ApiBdteDt  to  fiunue  tfiifc 
eMppm*  paaaafe  fpr^the:  SmdU  o£  B«llr>  ^a  the^wii^  loPhiit-. 
MpWa.  .  But, iMivini^  takonin  watn^  aaA  frohj»»»iiaM8  # 
iftlly,  Md  fiaring  passed  Ijie  itmka  of  BallpuA  •^8^1  app«"l^- 
ftQce  of '  leMigy  and  an  appreli^iiaioa  of  awant^of -^aier  dhd 
aak  proviaion^r,  ^xAwitlialaiiding^  >th€^  rocmt  an^Iy,  wd  tlio 
•ppQftUBity  to  patcuT^  oaor^  at  Bailf ,)  were  pade  preteacta 
lor  goittg  to  the  Isle^of  Fffancefby  the  fibeHant,  and  tlK  sai^ 
Elite  £.  Morrisy  acting  under  He  'likH^M^a  ^parsnas&on  and 
control*  No  vaanevtwaatlie  riiil>'kiippliad  wkk  wmer  and  pro- 
Tifkms^aiid  readf  again  In  depart  ift>ni-  ibe  kle  of^Fjance,  than 
ttm  Inak  aftif^AI  wanmrged^bv  tke  libeBaat,  for  a  genafal  aur- 
vnf«f  the  aRj|>,  fof  landing  tb!e  iJ^n^gOs  ^d  iMr  inenvring  ail  the . 
anpwwiltt  ex^enM%  i#iA  eonatitvte  tbe  unjust  andunnooeaaa* 
ry  fonndatioD  of  tbe  hypotbeoMtioa  meotinQed  i»  4ie  libak 

jhat,  notwithstanding  liielefigtli^anddAe  viciaa^ndeii  of  the 

^Fpfilie,  aftd  tim  clainaiMi  r¥ifl|fd  dl^  the^ibelilnt  tautlling  the 

ofdjtioD  nC  the  snjp  ahi^,  the  cargo  was  landed  in  good  order 

a^  the  ign  ^  fmnc^s  iMtoiuch  tli|t  tho  hli^Uant  did  himaeir 

diaclaw,  tJfejikt*«<  the  cnrSP  ^as  de^ifoaed  ihtre  in  aa  |(ood  order 

na  it  wnnreoelvad ;  nor  waasthefis  eiwr  aXluDa  cargo^  delivef-* 

•  cd*an  free  of  breakage^  «tel  so  free  of  linftge  of  ^eif  kin^ 

with  .tlie  excepiion  Q€.twelv^  or  fitoop  IpAes  of  nankeens,  which 

vero  b^tweto  deAA*^.  Tho»«ei»tif»f  actually  nec^sitry,  were 

|pao  fimnA  to  be.lrifini^;  and>  tp^tnttk)  tMa  ahi^  departed  from 

e  lali^  VmnClj  aftea  the  efepenae  ind  been  incurred^^ta 

imbln  tkumk^t^m.    Tiiati  in  order^to  discharge  the  detos 

a  onnnciasafUy  impirHJ^  An  aaid  ca|^in  £lihti  £.  Morrta 

fioposed.to  sen  »  par^  <ff,tii[^.car||i  w^inh  wii^  har^e  bemt 

iImm  e||eta4  ivttho^^Mcrifine ;  but  thi  fibettadt  restate^  thU' 

Mile,  anMcrlaied  thaCbe  tronl^miai^  protect  agaKiet  any 

.attempt  to  make  it  T  w&ereupon  the  f aid  captatn^Morris  waa 

ipdn^ to  witbd»i»  li^  id%mim  aitintt  he  had  made  ibrthat^ 

ftirpdWy  Md  ^^andon  the  tnin.altogdtlier. 

^u.Tha|  tlle4i%e^allt9  with  a  ikm\  aa  it-  irould  aedm^^tetiiia  own 
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]|l^k6&t  ftod.€nioltttt^ll|  4M9  iAn«rtf,  negotiate  mm!  AmiJh  fe  tte 
t^ame  ff  Ite  a^  Eiiftn  tt^lf^rrit,  » lodi  ef  a  tiiai  «f  hmhi^  ♦£ 
4|teMl»dQi|ble  ilie  amoM^  actatflji  expeotfed^' from  a  c«rtafci 
capiahi  Ifftaani  Wacerl,  iliea  Miif  •«  the  Iiie  «f  Ftwce,  iar 
a  preaiiuA  (as  k^as  beeii'<aU#g«l)  of  ten  per  amt ;  and  4id 
tli«rau{a>n  rayiret^  to  tte  avid  captain  Elihia  fe.  Morria,  that 
bAla  ef  excl^aaf  e-  mutt  be  drawn  ^9m  the  Mapoad^nta  fhr  Aio 
aAoum  of  fte  Ivan  aii  ^irend^ta^  whlcA^e,  the  tibeUant^  waa 
ro^ire4  hf  the  aaidi  captain  Waanv  to  endorse.  -«»*  « 

The*  the  Mbelanty9ia?ing  effbctod  ^he  ajid  lam  aa  afiHeaaidt 
damanded/irom  the  sa^U  £iiiu  E.  MaHa,  a  {jreasiiioi  M  ehbtf 
per  c«iU  %  endoiting  t)ie  said  bills ;  nai*  als0  ^  frfpiJiiinii 
tion  of wihe  ahip,  eiir|o^  Mf^%  md  inaurA^^  >  #fcaiaat  «4dch 
dpMHid  «ho  aaid  EHha  ft.  Bioril^f«ni^iib*atad ;  bof,  al  lavfthi 

'«nder  the  pitaaspin  aod^omr^ «r  tielibaQallt^ j^i^npiiad. 
•*  BytfMe  f^KaratkAs^^kfrSllippeary  that^th^  aiini  actually 
^pendUd  Ids  mpain^'aiidilipfaU,<aa^ntad»lo  aBdri^)^^' 
d^ttars  and  42  e«nt%  inclmfiaig  a  eoniaiisdon  of  liPia  per  cani.< 
that,  id  order  to^fiforide  |^  the  f^lifene  of  thit*dei%'  a  mm. 
ineGaediii|p»38/)bQ  ddfaa^  was  aibtainei  I^Jthe  MbeHaaK,  aaaffwa- 

Vffaid,  from  captain  Watem^lsiH  far  the  fjUTerMca  hmm^UM  the* 
litaM)  sumst  i>o  acaaoat  has  bjNn^rnAdcmtd,  nor  any  allowance 
mad*  to  tiia  respandeM  >  #«(t  fi  premium  of  cat  par  cent*  tias 
been  charged  lit  fati»Qt  df  aapcal^  Wateia,'  «o  tiia  groas  aviA 
«btained  from  Vm ;  fo^  ||iitWWm<it  oTlrJhiahfiaMed  Is  the  setMfr 
adflMlf  expfBOded,  mAing  I5f3«l  ddlara,.lBHrof  thg^bllla  m 
eaichange'lfe  the  said  flhal  mentioned  wa9  4NAr&f-^hfl'tiiat|^ 
Hretmum'of  thirtf  pai^  cemi  has4M<^h.1ii>pdignrl  tfo  fba  aaid  m^tt 
of  l«»d^l  daAsfi,  hi^TofTof  tiiM]i^c;hmt»aiit«aocaiint  aaeraly 

'«r  l|ia  ttidorseiKent,  "Wkakiag  «h#  sum:^d)884  daBara  m^  » 
eenti,  for  wbfbfa  the  other  Mof  excliange  in  tte  Nbcf  menClott- 
edwasdraanu  ,-;    '       •  *"  ^ 

^  That  tKe  ahlp  sailed  feom  «a  Isle  oTlMtMe)  on  theMlilAlsr 
of  Noveanbery  in  the  year  iMr^  apon  her  HpnUn  ^oyafe,  aHl 
carrying  haf  esiblea,  dotingim  threat  part  oi^^llll  Tdyafai  u 
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deck,  ibr  the  accommodation  of  the  cygOy  and  arrived  at  tho 
port  of  Philadelphia,  on  the  4th  of  March,  1808 ;  when  the  said- 
libeHant,  under  colour  of  the  said  hypothecation,  and  also  prer 
tending  that  the  expenses  aforesaid,  at  the  Isle  of  l^rapce,  di4 
not  constitute  a  claim  of  general  average,  forbadp  the  charterr 
ers  to  settle  and  pay  the  freight-money,  according  to  Xh6  terms 
of  the  charter  party ;  in  consequence,  whereof,  thic  cargo  re* 
niained  on  board  of  Uie  said  ship,  at  a  great  ekpeose  and  hA* 
zard,  until  the  31st  of  the  same  month,  March;  upon  which 
day,  and  on  subsequent  days,  the  whole  of  the  cargo  (consisting 
of  nearly  eight  thousand  packages)  was  landed  in  perfect  order 
at  the  port  of  Philadelphia,  and  the  voyage  concluded,  without 
loss  or  injury  to  the  outward  and  homeward  cargoes,  by  default 
of  the  ship,  or  of  the  r^ppndentSy  at  any  part  of  the  voyage. 

And  the  respondents,  further  ani^ering,  say,  that  true  it  is, 
as  the  libel  alleges,  ihatxbe  said  captain  Elihu  £.  Morris  did 
draw  upon  them  tb^  two  bills  of  exchange  in  the  said  libel 
mentioned,  which  they  have  refused  to  accept,  and  do  not  mean 
to  pay,  because  they  do  not  think  themselves  bound  in  law  or 
justice  to  do  so  ;  the  said  bills  having  been  unnecessarily  and 
improperly  drawn,  without  their  authority,  knowledgo^  or  ap- 
probation. And  the  respondents  further  admit,  that  the  said 
captain  Elibu  £.  Morris  did  execute  an  instrument  in  writing 
((f  the  date  specified  in  said  libd,  purporting  to  be  a  mortgage 
or  hypothecation  to  the  Jibellant,  of  the  ship  Active,  her  tackle, 
ngging,  utensils,  and%eight,  the  cargo  of  the  said  ship,  and 
the  insurance  on  the  said  ship,  freight,  and  cargo;  which  these 
respondents  believe  to  be  the  same  instrument  in  the  said  libel 

referred  to, 

»  ^^ 

But  the  respdiKlenl^,  further  answering,  aver,  and  offer  to 
prove  :— 

1 .  That  the  expenses  incurred  for  the  repairs  and  equipments 
of  the  said  ship  Ac|lve,  at  the  Isto  of  France,  were  incurred  at 
the  instance,  and  by  the  procureiik«nt,  and  owing  to  the  negli* 
gence  and  wrong  of  the  libellant,  without  aecessity,  or  just  and 

Vox.n.      '  ag 
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sufficient  cause  to  charge  the  respondents  therewith,  by  hypo- 
thecation or  otherwise. 

*  2.  That,  as  welt  the  Kbellant  as  the  said  captain  Elihu  E. 
Morris,  was  in  possession  of  funds  belonging  to  the  owBers  of 
the  ship,  freight,  cargo,  and  insurance,  adequate  to  defray  all 
the  necessary  expenses  of  the  ship,  her  repairs  and  supplies, 
upon  the  Toya^e,'  without  r^orting  to  any  loan  or  loans  of 
money. 

3.  That  if  it  had  been  necessary  to  raise  money  by  loan,  for 
defraying  the  expenses  of  the  ship,  her  repairs  and  supplies, 
during  the  said  voyage,  the  same  might  have  been  obtained 
upon  a  moderate  premium,  upon  the  security  of  the  ship  and 
freight. 

4.  That  the  libellant  did  not  lend  or  advance  the  whole  or 
toy  part  of  the  money,  fer  ithicb  the  aiWiged  hypothecation  was 
given, 

5.  That  the  said  Gbellant^  being  one  of  the  charterers,  bdng^ 
supracargo  for  most  of  the  shippers,  and  being  a  part  ownet 
of  the  cargo,  on  the  spot  at  the  time  when  the  expenses  Were 
incurred^  could  not  rightfiilly  demand  or  receive  the  said  pre* 
mium  and  alleged  hypothecation ;  nor  could  the  said  captain 
ESihu  E.  Morris  rightfully  graat  the  same  to  the  libellant. 

6.  That  any  expenses  necessarily  incurred  for  repaurs  and 
supplies,  or  on  account  of  damage  and  detention  of  the  ship  <t 
the  Isle  of  France,  constitute  a  claim  ft^ general  average;  and 
the  proportion  thereof  due  from  the  libellant  ought  to  be  ai^ 
lowed  and  .paid  to  the  respondents. 

And  the  respondents  respectfully  pn^,  that  the  Honourable 
Court,  in  consideration  of  the  premises,  will  4lismiss  the  said 
libel,  with  costs. 


TAe  Replication  of  Charier  /?(>••,  Hbeiianty  to  the  annoer  t^f 
William  IHtvy  and  J^hn  B.  Dtrvy^  T9^ondeni9, 

This  libellant,  saving  and  reserving  all  and  aB  mamier  of 
benefit  of  exceptions  to  the  manifest  errorsi  uttcertaintie»>  w^ 
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imperfectioDi,  io  the  said  answer  contained,  for  reply  thereto, 
or  to  so  much  thereof  as  it  is  material  for  him  to  reply  to, 
nplielh — 

That  by  any  thing  in  the  said  answer  contained,  he  ought  not 
to  be  precluded  from  having  and  maintainiiig  his  libel  aforesaid, 
according  to  tbe  prayer  thereof,  because,  he  saiih;  that  all  and 
singular  the  matters  and  things  in  ^is  said  libel  contained  and 
set  forth,  are  just  and  true.  Without  that,  that  the  said  ship 
Active's  putting  into  the  Isie  of  France,  on  her  said  return 
voyage,  was  occasioned,  or  the  expenses  for  her  repairs  or 
equipments  there,  were  incurred,  by  or  at  this  Ubellant's  in- 
stance, procurement,  negligence,  or  wrong ;  or  that  this  libel- 
lant,  or  the  said  cfptain  Morris,  were  in  possession  of  funds 
applicable  or  ade(|uate  |p  defray  the  necessary  repairs,  expenses^; 
and  supplies  of  th^  said  ship,  fit  tbe  Isle  of  France,  without 
adopting  the  measures  in  this  Ubellant's  Jibel  set  forth ;  or  that 
Jhe  lo^n  in  th&«^jd  libel  set  forth  could  kav6  been  obtained  at 
^a  less  premium ;  or  that  this  libellant  <!ould  not,  as  in  his  libel 
he  hath  set  fortl\,  lawfully  receive  the  said  hypothecation ;  or 
that  such  repairs  constitute  a  genei^  average,  in  preclusion  of 
this  Ubellant's  right  of  recovering  on  the  said  hypotlMcation ; 
or  that  any  other  metier  or  thing  in  the  said  answer  contained 
is  true,  or  sufficient  to  bar  his  said  demand. 

Wherefore  he  prayv,  as  in  his  libel  he  before  hath  prayed. 

W.  RA WLE,  for  the  Libellant. 


Ross  V9.  Ship  Active. 

.  It  is  agreed,  that  it  be  submitted  to  the  Court  Io  decide, 
vt^ether  the  lihellanti|,by  endorsing  the  bills  jQs^ntioned  in  the 
hypotbec^ion,  did  an  act  which,  m)^«r  all  the  circumstances, 
be  wa%iK>t  boupd  to  do  without  a  compensation,  and  thereby 
rendered  anf  aenrke  xm  the  rtsfiondeots  ? 

If  the  GfBKt  shaH  beef  opinion  in  the  affirmative,  it  Is  agreed 
that  the  questiQii  of  compensation  shall  be  settled  by  them — 
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t^he  Court  to  sa^^  whether  the  libellant  be  entitled  to  the  whole, 
or  what  part. 

W.  RAWLE,  for  Libellant.  ** 
.  A.  J.  DALLAS,  for  Respondents. 
April  %^th^  18(J«. 


WASHIJ\rG  TOJSr,  JubHcc^  delivered  the  opinion  of  the  Court. 
The  agreement  of  the  parties  has  left  but  two  questions  for 
tlie  Court  to  decid«.  First;  whether  the  libellant  was  or  was 
not  boundy  tinder  aH  the  circumstances  of  this  case,  to  endorse 
the  bills  of  captain* Morris,  for  securing  which,  the  hypotheca- 
tlon  was  given,  without  compensattoti,  maA  ihtmby  i^ender  ^ 
iervice  to  the  reapondent ;  Mid  If  not  so  obliged,  the  amount 
of  compensation  to  which  he  is  entitled.   Second;  whether  the 
expenses  incurred  bf  the  vetfid  at  the  Isle  of  France,  must  ht 
borne  by  the  resael,  or  are  to  be  considered  as  a  subject  oT  ge- 
neral average.    This  agreement  will  render  it  unnecessary  fbr 
'  the  Court  to  consider  the  objections  made  to,  the  fotm  of  the 
hypothecation,  and  the  right  of  the  libellant  to  recover  mari- 
time interest,  in  virtue  of  thil  instrument.    Regularly,  the 
master  is  the  ageiU  of  the  ahip  owner  only,  and  has  nothing  to 
do  with  the  cargo,  bat  in  reladbn  to  its  safe  custody  and  trans- 
portation.    The  supracargoy  on  the  other  hand,  if  there  be  one 
on  bo.ard,  represents  oiclusively  the  owner  of  the  cargo,  acita 
under  his  authority,  and  is  a  strangeri  as  to  what  concerns  the 
ship  or  its  owner.   The  powers  of  the  master,  in  relation  to  hia 
employer,  are  Always  considerable;  and  in  do  instance  moie 
important,  thU^'in  that  of  biiiAbg  his  <ownera,  and  thdr  pro- 
perty, by  his  contracts  for  money  borrowed  in  ibretgn  pattSy  lor 
the  necessary  purposes  of  the  voyage.  To  prevent,  as  much  as 
possible,  the  injuries  which  mvf  result  to  tho  owners,  by  tlfe 
hnpropvident  exercise  of  th!^  power,  the  ordinatfc«b  of  foreign 
countries,  and  the  rules  of  our  own  Courts,  havehnposed  every 
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restraint  upooTthe  master,  which  tlte  Tfaaon  and  nature  of.  the 
case  demand.  The  contra<tt  must  not  only  be  fair  in  itself,  but 
It  must  be  made  in  a  foreign  country,  where  the^e  Is  no  owner, 
and  under  such  circumstances  of  necessity,  as  show  that  it  was 
entered  into  with  a  view'fo  the  interest  df  the  owner.     The 

■ 

master  is  fteund  to  raise  the  money  by  m^ans  the  lesist  injurious 
Ho  those  he  represents.  If  his  owners  ar«  khown,  and  have 
credit  in  the  place  where  the  money  is  wanted,  he  should,  ia 
the  first  place,  endeavour  to  raise  it  by  drawing  bills  upon  them, 
-i^hi^Ji  they  are  bound  to  accept  and  pay.  If  the  money  cannot 
be  obtained  in  this  way,  his  next  recourse  is  to  the  property  pf 
his  owner,  ^hich  he  may  pledge  for  the  security  of  the  iend^ ; 
ioid,  by  w^y  (9f  inducement  to  the  person  disposed  to  assist  him, 
he  may  bind  the  pfo|>efty,  upon  its  safe  arrival,  to  compens^kte 
the  loan  by  the  payment  ^f  an  extraordinary  premium,  beyond 
the  legal  rate  of  hiterest.  If  the  owner  of  the  ship  be  also 
owner  or  part  awner  of  the  cargo^  the  master  may,  in  his  As- 
ci«fion,  sell  a  part  of  t^e  cargo,  in  preference  to  borrowing  at 
an  excnbitant  riAe  of  premium ;  aild,  tk  his  c^mce  of  means, 
his  judgment,  faiffy  exercised,  ttust  govern  Mm.  ^-'in  none 
of  these  ways  he  can  supply  Me  wants,  he  may  then  go  beyond 
the  gene^f  scope  of  his  ailtiteerity  as  maste!^,  and  may  sell  a 
^'art  of  the  cai^o,  er  hypotheeate  the  whole.  This  extraordi- 
■kry  power,  in  rtfation  to  those  whose  interest  he  does  not  re- 
present. Is  cast  or  *fbrced  upon  him,  in  the  language  of  Sir 
ynSmm  Scott,  by  the  exMme  necessity  4i  his  situation.  It 
may,  we  think,  beHlMVed  from  a  tacit  agreemenf  df  the  owner 
of  the  cttt^y  te  prevent  the  fefaf«,  in  which  he  is  eq\iflfly  in^ 
tei^sted  witM  the  owner  of  the  ship,  froai  being  broken  trp,  or 
nntawonibly  delayedl  But,  at  all  eveerts,  th«'  n6cessfty  must 
be  si^h  as  to  connect  Hie  act  with  tlie  success  of  the  voyage  ;* 
and  noC  for  the  exelae||Fe  interest  ef  tife  iMp  owfter.  Thus  iar, 
Drkh  respect  t6  tiM  powefift  olHhe  meel0r. 

It  is  said,  that  tyy  an  article  ef  the  €^moia$9  dtl  Mare^  th*e 
merchant;  if  he  be  present,  and  has  money,  is  obliged  to  ad- 
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vance  it  fcr  the  oec^silieft  of  the  vd^ge ;  aad  kence  it  is  in- 
ferred, tbat  if  he  has  credit  insteai^of  money^  he  is  bopnd  to 
use  the  former  for4>reieuriiig  the  latter.  We  do  not  kn^w  that 
this  provision  is  to  be  met  with  in  Oie  Laws  of  Olerony  or  in  any 
other  foreign  ordinance;  and  it  is  to  be  observd^,  that  theaboTfi 
article  is  silent  as  tcT  the  ^  terms  and  conditions  up<^  which -the 
advance  is  to  he  made.  There  can  be  very  little  donbt,  upof^ 
,thQ  reason  of  the  case,  as^to  the  occasion  when  this  obligaUtn 
upon  the  merchant  arises^  If  the  master  is  unable  to  raiae  the 
money  by  any  of  the  means  before  mentioned,  and  without  it  is 
unable  ti»  prosecute  the  voyage,  the  obligation  of  the  merchant 
to  advanee  becomes  imperious.  But  thia  duty  resufes  from  a  dr- 
cumstance  which  is  intimately  connected  with  hiaown  int«ves^ 
aa  well  as  with  the  interest  of  the  ship  owner.  Even  then  he 
may  refuse  to  lend)  and  leave  the  master  to  his  esttraordmaJy 
power  of  selling  a  part  of  the  carfO ;  because  it  niay  be  Us  hi- 
terest  that  this  latter  course  Jihquld  be  pui%\iedk  But,*  if  the 
question  merely  .be,  which  mode  is  moet  for  the  interest  <tf  the 
ship  owner,  we  must  hesitnte  in  yielding  our  i«seiit  to  the  pio- 
position,  that  the  meithant  i«4ii^er  any  ob&gatioo  to  act  in  the 
way  which  is  best  calculated  to.pfoinote  exclusively  the  interfst 
of  the  ship  owner.  Suppose,  Jbr  examptei  it  sboukl  be  in  the 
power  of  the  master  to  borrow  money  u|^n  the  seayity  of  the 
vessel,  but  at  m  high  premium;  md  th^jl  by  *t"^  ptft  of  |^ 
cargo,  a  loss  nould  result  to  the  sUp  owner,  equal 'te  each  ex- 
traordinary pvemifMa ;  wUI  it  be  enatcnded*.  that  in  siyh  caai, 
the  merchtnt,  or  his  cepresentatiwe  en  ho«nd,  would  be'pUiged 
to  advance  hia  money  or  ci^it^  jio^r lieve  the  oirner  of  the  skip 
from  thia  loss  ?  Wliit  reason  or  jiistice  is  theiw  m  impoHiijg 
such  a  duty  upon  him  ?  Me  ia.  under  90  other  ofaligatioBa>  to 
the  ship  ownert  thas  su^h  as  the  jc^ffmcl  between  them  kn- 
poses.  The  Me  eo^vgea  to  earry  the  ^po4a  o(  the  other  uStfy 
to  their  destined  port;,  br  wbkk  he  is  to  unpefere  a  atipulatcd 
compensation. .  Theae  are  no  intermediate  duties  created,  but 
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such  as  are  occit^ned  hy  )i  comnioQi  danger  and  a  common  in* 
threat,  i:eaulting  ftfitn  the  fff^s  of  the  voyag^^ 

Biit  if  the  voyage  ihajibe  prdaecmted,  Hie  owner  of  the  vessel . 
cannot  excnae  himself  for  not  doing  sO}  because* the  merchant 
4«foses  him  f^cflities  within  his  power^  and  which  he  is  at  per- 
Gki  libertjH  to  grant  or  to  withhold. 

<*  Shonld  a  menrihant  be  found  so  perversely  blind  tb  his  own 
interest,  and -so  churlishly  disposed  in  reladon  to  the  carrier 
of  his  property,  as  to  hazard  the  su^ess  of  the  voyage,  by  re- 
Aising  his  aid  in  a  case  of  such  extreme  necessity,  we  will  not 
say  how  this  conduct  might  affect  any  elaim  which  he  might 
Jdive  against  the  cityrier,  upon  the  contract  of  affreightment; 
neither  will  we  tey  how  it  might  affect  his  claim  against  the 
Mp  owner,  for  the  valine  •of  the  goods  which  the  master  had 
^been  obliged  to  sacrifice  fer-  the  want  of  the  money  or  credit^ 
which  it  was  in  the  power  of  the  merchant  to  lend.  These  are 
extreme  cases,  which  we  not  iMr  to  be  considered.  But  it  .is 
decidedly  the  opinion  of  the  Court,  that  the  iSt^erchant  is  under 
no  obHgation  to  advance  his  movey  or  credit,  with  a  view  merely 
to  benefit  the  ship  owner;  and  in  no>  instfttice  is  he  bound  so  to  do, 
but  upon  condition  of  receiving  a  -reasonable  compensation.  If 
he  may  demand  a  compensation  for  the  loan,  he  may,  a  fortiori^ 
demand  satisfactory  security  fer  repaymewt  of  his  advances. 

^But,  wh3st  wradmit.  the  vafidlty  of  these  marine  contracts 
between  the  master  and  the  merchant,  or  his  representative, 
they  will  always  be  looked  at  widi  a  greater  degree  of  suspi- 
cion, tbaii  where  the  lender  Is  a  stranger  to  the  parties.  The 
merchant  is  bettet  informed  than  asAtranger,  as  to  the  personal 
ie8pon»U>ii]ty  of-  the  ship  owner»  and  the  risk  which  he  >uns ; 
the  Influence  which  he  may  possibly  have  over  the  other  con- 
tracting; party,  will  in  general  warranl  the  apprehension,  that 
better  terms  have  tueen  c^tainod  from  the  masser  than  were 
strictly  fair.  In  tto  partictltr  case  bi^re  us,  every  thing  ap- 
pears to  be  fidr,  and  there  is  no  cause  to  impeach  the  carrect*- 
•f  tfie  fibdhnVs  conduct  in  relation  to  this  negotiation. 


'^'^^^^^^■■"■^^^^^■^■■"■■^■vi^vvHa^PiiH^MWH 
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But|  in  general)  tbe  Court  wqiiiil  feol  iuelf  oalkd  upoD  to  hold 
a  strict  band  over  contracts  of  this  descriptioD,  entered  into 
with  the  owner  of  a  Q^rgo  in  a  foreign  counitry ;  and  to  scruti- 
nize, with  grdit  exactness,  the  circumstances  which  led  to  the 
contract)  and  which  ought  to  affect  the  stipuMited  compensa- 
Uon. 

This  leads  to  the  consideration  of  the  prenuum  claimed  by 
the  libellant,  for  his  endorsements  of  captain  Morris's  bills, 
and  the  compensation  to  which  he  is  justly  ^4'  equitably  en- 
titled.  It  is  in  full  proof,  that  every  effort  was  made  by  captay^ 
Morris  to  #btain  the  money  he  wioited,  previous  to  the  contract 
entered  into  with  the  libellant.  The  res|^ndents,  being  pt-o**^ 
bably  less  known  at  this  part  of  the  Isle  of  France  than  they 
are  in  other  parts  of  the  world,  and  the  difficulty  of  effecting 

an  insurance  on  the  risk  which  the  lender  was  to  run,  rendered 

« 

it  impracdcabk  to  borrow  tnQi|ey  on  almost  any  terms.  Pact 
of  the  cargo  might  have  been  sold,  but  upon  the  most  ruinous 
terms  for  the  owners  of  the  ship.  The  plan  ultimately  adopted, 
was  considered  to  be  most  to  the  advantage  of  the  respondentsy 
and  in  this  opinion  we  concur.  But  it  does  not  follow,  from  ther 
admission  of  these  facts,  that  the  claim  of  the  Jibellant  to  a  com* 
pensation,  equal  or  nearly  equal  to  the  sum  which  the  respond* 
ents  must  have  p«id,«by  the  adoption  of  other  means  of  raising 
the  money  in  the  power  of  the  master,  is  founded  in  equitable 
principles.  The  high  premium  claimed  by  persons  residing 
in  the  island,  arose  from  the  starcity  of  money,  thi^ir  ignorance 
t)f  the  solidity  of  the  owners,  and  the  hatards  which  attended 
any  security  which  could  be  given.  Whereas^  tfa^e  libeliaBt  was 
acqu|iioted  with  the  owners,  resided  ia  the  same  city  witli 
them,  and  be^id^s,  would,  upon  the  safe  arriyal  of  the  vessel, 
hare  in  his  hands  a  much  largt^r  amount  than  that  for  which 
he  was  to  beopme  reaponsibla^  Captain  Waters  lent  this  very 
money,  at  a  premium  of  ten  per  cent*  upon  the  security  of  the 
libellanjt,  and  perhaps  upon  the  additional  security  of  the  hypo- 
thecation. Did  not  the  libellant  lead  his  srediit  upon  i  security 
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fl^ttaUy  ftollki^t  ?    As  to  captajli  WftterSf  howev«r,  it  k  to  b« 
coioidered  that  he  WM  under  the  yreBstnre  of  «l  certam  nee 
'  wkf  to  get  this  money  to  the  United  States ;  andy  in 
te  hiB.ten  per  cent«,  he  receivM,  by  meeiis  of  this  negotttftioO) 
I  a  compensation  in  the  saving  of  the  freight  of  his  specie^  if  in- 

I  Aeed,  on  any  tenns,.be'eottld  have  fot  it  away.    Mr.  Adgate 

*)NEDvcp9  that  he  had  received  fourteen  per  cent,  for  approved 
bilU  with  good  endorsers.  Mr.  Ashmead  mentioned,  that  he 
had  received  for  money  from  twenty  to  fifky-five  per  cent.,  se- 
cured by  bills  on  Philadelphia. 

Upon  the  whole,  we  are  of  opinion,  that,  under  M  the  cir* 
cametancea  of  this  case,  a  preminm.of  fi^^een  per  cent,  will  be 
a  liberal  compensation  to  the  libdlaot  fov  hfo  endorsement,  ex* 
^sive  of  that  which  the  master  was  compelled  to  pay  to  cap- 
tain  Waters  for  the  loan* 

The  next  question  is,  are  the  expenses  incurred  at  the  Isle 
o(  France,  to  be  considered  as  a  subject  of  general  or  partial 
average  ?  THe  great  and  leading  rule,  respecting  this  subject^ 
as,  duit  afi  persons  benefited  by  ao  act  of  the  master,  with  a 
view  to  the  general  safety  of  all^  in  ca^e  of  extraordinary  neces- 
eky  or  peril,  must  coBtribute  to  the  loss,  in  proportion  to  the- 
jp^aperty  saved  by  Hie  act.  The  act  must  not  only  be  performed 
with  this  vlewy  but  it  must  be  in  a  case  of  emergency,  not  pro 
•  Aieed  by  the  ndsco&duct  or  unsfcUfulness  of  the  master,  oi* 
^  eaaiviander,  and  not  resulting  from  the  ordinary  circumstances 
•f  the  voyage :  as^  if  goods  be  thrown  overboard  in  a  stormy  in 
prder  to  lighten  the  vessel*  and  insuve  her  safety ;  if  injuries  be 
done  to  the  vessel  for  a  similar  pe^>oae,  or  expenses  be  incur- 
ved in  repairing  a  damage  done  to  the  vessel,  by  the  violence 
of  the  winds,  to  avoid  the  pursuit  of  enemies,  or  pirates,  and 
in  many  other  cases  of  the  like  natur^.  But  If  the  damages  to 
the  ahip  ariaefiY>m  the/Ordinary<N:cttrrencesof  the  voyage,  and 
BOt  from  some  extraordinary  violence  or  peril,  to  which  she  has 
been  expesed,  the  loss  must  be  borne  by  the  owner  of  the  vessel, 
who  eiigagesy  by  his  contract  with  the  freighter,  that  she  shall  be 
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■lout,  stanncli)  and  strong,  and  properly  equipped  for  tlie  yoytKc; 
And  whether  it  be  expresslf  stipulated  or  not,  he  is  bound  to 
keep  the  vessel  hi  this  condition,  during  the  voyage,  unkis 
.prevented  by  some  extraolrdinary  peril,  for  which  he  can,  in  no 
respect,  be  responsible. 

«  In  this  case,  the  Active  left  PhSadelj^ia  on-  her  ool^msfl 
Voyage,  well  equipped,  and,  ki  our  opinion,  perfectly  saawor*'' 
thy.  We  think,  also,  that  she  was  seaworthy  at  the  time  she  left 
Wampoa  on  her  return.  Though  a  sound  vessel  at  the  time 
of  her  sailing  from  Philadelphia,  she  was,  nevertheless,  oU, 
and  upon«8o  long  a  voyage  as  this  generally  is,  rendered  im- 
jusually  so  in  this  case  by  adverse  winds,  and  the  advanced  sett-' 
son  when  she  left  Wampoa,  the  injury  sostained  in  her  bendsi 
and  the  loss  of  her  copper,  appear  to  have  resulted  Srom  a  gra<* 
dual  and  an  ordinary  decay,  and  not-  from  any  violent  winds  sa 
which  she  was  exposed  ,on  her  outward  or  homeward  voyage. 
That  the  owners  have  been  subjected  to  a  very  heavy,  and  per^ 
haps  unnecessary  expense,  by  the  proceedings  of  the  tribimsl 
at  the  Isle  of  France,  seems  highly  probable,  and  is  nmeb  (a 
be  lamented.  But  aurely  this  is  not  imputable  to  the  UbeUaiitl 
'  who  would  have  transgressed  the  limits  of  his  duty  bf  mier- 
faring,  and  who  might  have  exposed  himstilf  to  censure.  If  bqI 
to  responsibility,  had  he  interfered,  and  m  accident  had  beUe^ 
^he  ship.  Upon  this  point,  therefore,  we  are  of  opinion,  thu « 
the  expenses  incurred  by  the  ship  at  the  Isle  of  France, 
png^erly  a  subject  ^  general  average* 
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<m  a  policy  of  iiiaQnaice»  dated  tfie  Sftt  of  June  fSOT,  on  goods  on 
board  the  litOe  WUIiani,  from  Philade^hia  to  Tonntng«p>.or  Hambaig', 
if  not  hlodcadedi  wanwited  Ameiioan  properlyi  proof  to  be  made  here* 
The  captain  was  instnicted*  ^  If  you  can  ascertain  and  obtain  permission 
to  go  to  Hamburg,  from  the  cruising  vessel  at  the  entrance  of  the  Eyder, 
}'Ott  will  proceed;  but  oi^  lio  account  attempt  it,  unless  you  are  well  as- 
soted  that  the  blockade  of  the  Elbe  is  raised*"  The  vessel  was  captured 
by  a  British  ofuiser,  six  hundnd  miles  from  TcMinfaigeii,  and  was  com 
denned.  The  captain  did  not  deliver  hia  leitter  of  instructions  to  the 
captarsy  undl  soooe  days  fifter  he  had  defiyered  the  ship's  papers.  The 
vessel  and  cargo  were  condemned  by  Sir  William  Scott^  as  eneniy's  pro* 
petty. 

The  stipulation  in  the  policy^  as  to  the  place  where  proof  is  to  be  made  in 
support  of  th6  wammty,  is  not  set  aside  by  the  sentence  of  a  foreign 
CSourt  against  the  neutraUlf,  bttt  the  mme  nay  be  vindicated  here,  not- 
irittiitEnding  incli  sentence. 

lAie  9Mni6tioos  of  the  ownei^  under  which  the  Aaslerof  a  vessel,  ssilbig  to 
a  piH  Inown  to  be  blockaded*  is  directed  io  govern  himself  by  informs- ,, 
tiou  to  be  obtained  at  the  mouth  of  the  blockaded  port,  justify  sui^icions 
of  an  intention  to  violafe  the  blockade;  but  these  should  cease,  when  it  is 
Butfiifest  tbat  the  conduct  of  the  captain  was  legal  and  fair. 

If  the  instructions  to  the  master  violated  any  of  the  rules  established  in  the* 
CttBt  of  Admiralty  of  England,  aUbough  such  rales  were  agaoist  the  kw» 
of  mtei%  die  iEstnietiona  diould  have  been  panmnnkated  to  the  uo- 


^  The  instructions  of  the  plaintiff  to  the  master,  did  not  violate  any  of  these 
rales,  the  vessel  being  destined  to  Tonningen,  unless  she  should  obtain 
permisfflon  at  the  entrance  of  a  place  not  blockaded,  to  proceed  to  Ham- 
burg. 
Theoonduet  of  the  captain*  in  not  deffveting  die  letter  of  instructions  when 
.  ciplnred,  was  tmpfydenti  hoi vwnot  suohaa should  affect  the  assured. 

Tub  policy  in  questioiii  wm  effected  os  the  37th  of  Jufte, 
1807, 00  g9QdS|  the  ptof^eity  of  the  phdoUffy  m  Americim  oiti- 


* 


*  * 


h 


k    k 


S44r      '  PENNSYLVANIA, 


«H*i 


•   P.  W.  Speny  w.  The  Delaware  Insimnoe  Company.  ^ 

sen,  on  board  the  Little  Williani,  belonging  to  Jacob  Speny, 
also  an  American  citizen,  %t  and  torn  Philadel|^ia  to  Tmrnin- 
gen,  or  Hamburg,  if  not  blockaded ;  warranted  American  pn^ 
perty,  proof  whereof  to  be  made  here.  She  tfailed  on  tlie 
..voyage  insured,  on  the  3d  of  July  1807.  On  the  30th  of  Jane, 
tiie  owner  of  the  veasel,  who  was  also  the  agent  of  the  plain^, 
wrote  a  letter  of  Instructions  to  his  captain,  in  iN^lch  he  directs 
him  *<  to  proceed  to  Tonningcn,  and  on  arrival,  to  forward,  by 
express,  his  letters  to  Mr.  Vogcll  of  Hamburg,  to  whom,  (he 
says)  you  are  consigned,  and  under  whos6  care  you  will  plaoe 
yourself.  If  you  can  ascertsdn  and  obtain  permiaaion  to  go  to 
Hamburg  from  the- cruising  vessels  at  the  entrance  of  the  £y- 
der,  you  will  proceed ;  but  on  no  account  attempt  it,  unless  yen 
are  well  assured  that  the  blockade  of  the  Elbe  is  raised.'* 

On  the  31st  of  July,  the  Little  William  was  capltured  in  the 
British  Channel,  six  leagues  to  the  southward  of  Stare  Pointi 
and  carried  into  Plymouth.  The  captain  delivered  to  the 
captors  all  his  papers,  except  the  letter  of  instructions,  attd 
so  stated  in  answer  to  one  9f  the  standing  interrogatories; 
but  it  was  afterwards  given  up,  and  was  made  use  of  ifl  the 
'Cause*  It  appeared  in  evidence,  that  the  place  of  capture  was 
about  six  hundred  miles  from  Tonningen :  that  Heligoland,  a 
small  island  in  the  North  Sea,  inhabited  by  fishermen  and  pi- 
4ots,  belonging  to  Denmark,  where  there  is  a  light-house,  kept 
at  the  expense  of  the  Hamburgers,  is  nineteen  miles  froa^^e 
mouth  of  the  Elbe,  and  twenty  from  the  mouth  of  ^e  Eyders ' 
'  that  it  is  the  dividing  point,  where  all  vessels  destined  to  either 
ef  those  rivers,  or  to  the  Weser,  stop  to  take  a  pilot;  and  one 
of  the  witnesses  said,  that  it  is  considered  as  being  at  the  nnoutil 
ef  the  Eyder:  that  Hambufg  is  about  fifty-six  miles  front 
Cruxhaven,  and  this  about  tweaif -five  above  the  mouth  of  »Uw 
Elbe :  that  the  mouths  of  the  Elbe  and  Eyder  «re  about  twenty 
miles  apart ;  and  that  during  the  blockade,  goods  were  permit- 
ted to  be  carried  akmg  shore  from  Hamburg  to  Tonningen  ; 
and  sometimes,  they  were  carried  over  land 'from,  Hsn^ni^  tr» 
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Tommgeii)  about.diglity  miles :  thAt  cruisiiig  yessela,  not  form-' 
lag  thse  blockadiiie  aqindron,  wer«  fire%iMBtly  me^  with  to  the 
Wflptvard  and  southward  of  Hdigolandf  and  somatimes  to  the 
eastward.  The  captain*  upon  hia  ezaniinatic«i  before  the  High' 
Court  of  Admiraltyi  irtated.his  destinat^m,  as  mentioned  in  hia 
letter  of  in8tructiaB0»  aiKi  that  he  intended  to  obtain  inibrma* 
tkm,  whether  the  bh)ckade  waa  raised  at  Heiigoland^and  there 
to  deterfoine  aa  to  the  course  he  should  take ;  but  on  no  ac« ' 
count  to  go  to  Ihe  EJlbe,  unless  he  should  there  understand  that 
the  blockade  was  raised.  It  also  appeared  by  the  depositiona 
of  Vogell  and  a  Mr.  Sperry^  at  Hamburg,  that  they  received 
letters  from  Jacob  Sperry,  apprizing  them  of  this  shipment; 
itbat  the  Teasel  was  to  go  to  Tonningen,  unless  the  blockade  of 
die  Elbe  waa  ratsedf  and  directing  them  to  prepare  a  return 
cargo.  That  in  consequence  of  these  letters,  they  sent-forward 
a  cargo  fhm  Hamburg  to  Tonaingen,  and  weore  afterwards  ob- 
liged to  ship  it  in  anoHier  vessel,  having  heard  of  th^apture 
of  the  Little  WilUata.  There  were  many  shippers  of  the  cargo 
sstt  out  kk  this  vessel,  and  by  all  the  bills  of  lading  and  ih* 
foieea^  it  appeared  th«t  the  destination  waa  to  Tonningen,  The 
sittp  hccad^  and  paK  of  Jacob  Sperry's  cargo,  were  not  in* 
a«red« 

On  the  33d  rf  November,  the  ship  and  cargo  were  condemn- 
edf  general^)  ibs  tfiemy's  pn^rty.  On  the  12th  of  November, 
a  ntignlnr  abandonment  waa  made  and  refused. 

Th«  deiBttdants'  counsel  offered  to  read  the  deposition  of  a 
alerk  ef  ene  of  the  proctora  in  tiie\  Court  of  Admiralty,  con**^ 
eemed  m  the  cause  there,  in  order  to  show  what  were  Ibe 
^grounds  assigned  hj  Sir  W.  Soett,  in  delivering  his  opinion 
for  the  sentence  of  condemnationb  This"  was  at  first  opposed^ 
.but  at  length  conaentad  to  bf  the  plaintiff's  connsel.  The 
assigned  waa,  that  an  Aaserican  vessel,  sailing  to  a  port 
to  be  blockaded,  owgfat  to  inquire  at  some  English  or 
■entral  port,  wiiether  the  blockade  is  still  subsisting,  and  not 
to  de  io  &em  the  blockadiDg  otttadron  at  the  mouth  of  (be 
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tmr  80  invested*  That,  in  ihia  case,  tke  inatructions  confined- 
the  captain  U>  inqniriea  to  be  made  of  the  cruialng  Teasel^  (in 
the  singular,)  at  the  mouth  of  the  Eyder,  which  muat  mean  the 
northernmost  of  the  vessels  filming  the  blockade.  Of  course, 
this  amounted  to  a  breach  of  the  blockade.  In  the  copy  of  the' 
letter  of  instractiona,  appearing  on  the'raooid  ot  the  proceed* 
ingsy  this  word  is  written  vetaeL  In  the  copy-book  of  Jacob 
Sperry,  it  is  written  vea^ela^  in  the  plural,  and  his  clerk  stated 
that  he  copied  the  letter  tfuljr. 

It  was  objected,  by  the  defendants,  to  the  recovery,  first;  that 
the  sentence  of  the  Court  of  Admiralty,  condemning  this  pro^ 
perty  for  a  breach  of  blockade,  was  conclusive ;  and  that  the 
clause  added  tQ  the  warranty  of  neutrality,  that  proof  was  to  be 
made  here,  only  applied  to  the  property  being  neutral,  but  not 
to  collateral  points,  such  as  the  not  conducting  as  a  neutral. 
Secondly ;  that  the  sailing  with  a  knowledge  of  the  blockade* 
"  under  inilructions  to  ask  permissioo  and  obtain  information  nf 
the  blockading  squadron,  was,  according  to  the  lew  of  nations^  ^ 
a  breach.of  blockade ;  that  it  appeared  by  the  etidiaice  in  tter 
'  cause,  that  the  information  was  lo  be  obtained  fmm  the  block- 
'fding  squadron.    Thirdly ;  that  the  letter  of  in^tnictiena  was 
material  to  the  risk,  and  ought  to  hayf  been<  oomfminiceied- 
Heligoland,  the  dividing  point,  is  at  the  month  of  the  Eyder, 
end  so  near  to  the  Elbe,  that  it  would  of  coltoee  be  the  pWe^ 
about  or  near  to  which  the  blockading  squadran  would  he. 
There,  then*  the  inquiry  was  to  be  made.    It  was  neceaaaiBy 
eo  be  made  of  the  vessels  forming  the  blockade,  becanae  none . 
•Iters  could  grant  permission  to  enter  the  £lbe.    These  two 
futs,  then,  bring  the  case  precisely  within  the  principles  laid ' 
4own  by  Sir  W.  Scott,  in  the  cases  of  the  Betaey,  and  that  of 
the  Posten,  decided  in  1799^  and  that  of  the  1^^  and  U^m 
decided  in  1804.    These  cases  weee,  or  ought  to  have  been 
known  to  the  insured ;  and»  therefi^re,  his  letter  of  instruedeas> 
esposing  the  property  to  this  peril}  Ought  to  have  been  eom* 
municatcd.    On  the  subject  of  coacsalment>  was  cited  7  T. 
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Sq>.  1^2.  Foafthly;  the  conduct  of  the  captain,  in  omitting 
to  surrMideif' his  letter  of  instructions  to  the  captors,  increased 
the  danger  of  confiscation,  for  which  the  insured  is  liable.    9 

\  fiob,Rep.  38*  3  Idem,  153.  143.  -  ' 

To  prove  that  parol  evidence,  to  explain  the  ground  of  con* 

\  deanation,  was  tted.  Dough  554.  rDall.  273.  7  T.  Rep.  537* 

Dederer  V9^  The  Delaware  Insurance  Company,  in  this  Court.  ■ 
For  the  plaintiff,  it  was  argued,  that  the  destination  of  this* 

I  vesViel,  VLnS&r  all  the  circumstances  of  the  case,  did  not  amount 

to  a  breach  of  Mockude.    Vattel,  b.  3.  c.  7.  s.  117.    Intention 
to  break  a  blockade,  without  an  attempt,  is  not  sufficient.  Fitz-  * 

I  Emmons  va.  Newport  Insurance  Company,  in  the  Supreme 

^  C^urt  of  the  Unked  Slates.  Sailing  to  a  blockaded  port,  know* 

ing  it  to  be  so,  is  not  a  breachi    3  N.  Y.  T.  Rep.  235.    5  Rob. 
tLtp,  75. 
.     The  instructiefns,  it  was  contended,  were  not  material ;  be- 
caaae,  in  this  case,  the  inquiry  was  not  to  be  made  of  the  block* 
«fing  squadiwii  at  the  mouth  id  the  Elbe,  but  was  to  be  made 

'  at  the  moQUi  of  the  Eyder. 

Aato  the  conduct  ^'  the  captain,  this  was  not  a  ground  of  , 
cendenmstion.  • 

TIte  Coarc  stopfyed  the  counsel,  as  to  the  conclusiveness  of 
tlM  fi>reigii  sentence,  observing,  that  they  adhered  to  what  was 
sald"io  the  ctse-ofCalBreath  v«.  Gracy.  The  stipuladon,  as  to 
tlieAfm  IB  which  the  proof  is  to  be  made,  is  co-extensive  with 
the  waraasitjr  of  neutrality. 

IF^^i5r/A'GrOA;y«f/<rf,  charged  the  jury.  Forthesatis- 
filittioD  of  the  parties,  and  particularly  of  the  one  against  whom 
the  Oottrt  will  decide,,  it  may  be  proper  to  observe,  that  in  few 
iaaCMioes  have  we  seen  a  case  where  either  party  was  more  ex- 
^  iCOlMe  ^  coming  into  a  Court  of  justice,  than  the  present. 
The  Ceort  has  &lt  extrenle  doubt  upon  one  of  the  points,  and 
map  opinion,  which  is  now  settled,  has  wavered  considerablf, 
^uiipg  tl^  n^  able  discttiskm  wluch  we  have  heard. 
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Whether  the  deddeosof  Sir  W.  Scotti  as  ffwea  in  iSm  casea 
cited  horn  Aohmsoo^  are,  to  Che  exient  to  uddch  they  ave  cobt 
tended  to  go,  agreeabie  to  the  law  of  natknta,  naf  wM  he 
*  doubted  ;•  there  is,  ioi  our  ophitan,  laea  ipoon  to  doubt  as  to  tte 
i^I^catioD  of  those  jMnnciplea  to  the  ease  now  under  opnaider« 
etion.  As  a  rule  of  evidence,  there  can  be  no  reaaanabla  ob- 
jection to  the  doctrine  laid  d6im  in  this  case.  It  ceftaiidy  ia  a 
rery  auspicious  circomatmce,  that  a  neutral  Tcaael,  even  tkcrogh 
it  be  an  American,  should  sail  upon  a  deaUnation  to  a  JMKt 
known  to  be  blockaded,  with  instructionsv  or  with  a  Aiown  m^ 
tention  to'be  govei]>ed,  as  to  her  ulterior  progress  to  that  porl^  i 
by  the  i^fimnation  she  might  obtMU  at  the  mouth  of  the  ntm^ 
Seota  the  veasels  fiHtning  the  mvestmient*  •  It  au^^  weH  Im 
said,  that  your  coming  here  to  aak  a  foolish  questioo,  <Mr  to 
licit  a  permission  so  unlikely  to  be  grantedf  ia  atroog 
that  yon  meant  to  go  in,  if  thne  and  opportuirfty  had  o0bre«L  ^ 
But  to  consider  that  as  an  actual  breaoh  c^  bhickade,  wl«h  as 
only  eridence  of  an  intention  to  commit  a  hreaolH  aeema  to  m^r 
tend  a  mere  measure  of  precaution  and  of  pwanrntlve  l^gal  p6* 
licy,  (as  the  Judge  oapresaes  faimaelf  ineaoof  ths  caam  ofted,)  ^ 
beyond  the  necessity  which  created  the  rule,  in  dia  eaae,  thi 
light  of  heaven  was  not  more  dear,  thaa  the  taaoi 
desdnation  of  this  vesael,  and  of  course  this  Coavt  oBmai 
that  the  foreign  Court  was  not  warranfM  hi  |iwwiuuMiiBt  l^ili 
her  conduct  amounted,  really  or  technically^  to  a  bnmdt^^ft 
blockade  of  Hamburg.  Indeed,  we  have  the  oatfa^fi^  «f  Sir 
W.  Scott  himself  for  this  *yntap  la  |he  caae  of  the  Botaef^ 
decided  in  May  ifS^yherdeatinatiBQwaatoAmaierdiHByapoA 
known  to  be  blockaded  beibre  she  left  America;  aakl  the  la- 
atructions  were  to  go  to  Hamburg,  if  she  dMold  not  bono  for* 
toiMc  as  to  get  into  Amsterdmny  owing  to  ^tm  Ea^isii 
atOl  keepmg  up  the  bk>ckade»  whieh,  it  ia  said»  c^yaw  witt 
by  speaking  those  which  lie  aft"  Thk  waa  m  atroay  a 
aa  couki  well  hare  occurred  for  the  qiplieataan  of  theruie» 


I 


•*-      ■■ 


4 


OCTOBER  TERM,  1808.        ^     -       249 


F.  1¥.  Speny  i».  The  Debware  Insuiwiee  Company. 


yetf  m  cossideFiilion  of  the  fiurtiess  of  the  transftctioa)  appear- 
ing from  other  evidence,  ^e  nvas  acquitted* 

In  the  present  case,  it  is  obvious  that  the  Judge  was  entirely 
Mteoced  by  the  circomstance.  Chat  the  inquiry  was  to  be 
Hade,  and  the  pefmlssion  obtunedy-from  the  cruising  ressei  at 
the  entrance  of  the  Eyder,  whidi  he  construed  to  mean  one  of ' 
%B  blockading  squadrtm.  But,  if  this  had  been  the  meaning, 
w^  cannot  conceive  how  tins  decision  Is  ta.be  reconciled  witiu 
tbht  just  quoted.  Wbetlier  the  expression  in  the  original  letter 
was  «  vessel,**  or  ^  vcMels,'.'  may  properly  be  left  to  the  jury 
to  decide,  upon  the  evidence ;  buty-eren  if  It  were  the  former, 
WB  think  jjf0  obvious  that  the  latter  was  Intended,  from  the 
wmifest  absurdity  of  {fiilii^ngto  a  particular  vessel,*  of  which 
it  was  impossible  the  American  owner  could  have  had  any 
taevMge*  Upo9  this  point,  therefore^  we  are  of  opinion,  that 
the  wwrraoty  of  neutrality  was  not  falsified. 

^he  imporumt,  and  by  fer.the  most  difficult  q^pstion,  still 
nauuHis  to  be  ecmsadered.  Did  the  letter  of  instructions  expose 
the  p«»pertf  to  a  risk  not  contemplated'  by  the  policy?  If  it 
«Ad,  and  if  it  wtm  natetid  in  ywiir  opinion,  then  the  policy  is 
veid*  itt  this  point  of  v^iew,  it  is  immaterial  whether  the  de* 
eisteoi  of  ^  W.  fleotty  in  1799  and  1804,  were  consistent  with 
tlip  law  irf  nations,  or  not.  If  not  so,  still  the  danger  of  capture. 
aiM  iesa  was  aa  eerlsin,  as  if  the  rule  laid  down  had  been  In  ail 
respedlft  <;priect.  %Vhat  was  this  risk  ? — ^That  a  vessel,  destined  • 
to  a  faloekadcd  porti  known  before  her  sailing,  to  be  blockaded* 
with  jostructioiia  to  go  cisewhiftce,  oniy  in  the  case  of  her  being 
tiimedaway  hfth^bJockadiDg  squadron  when  on  their  station,, 
ia^omd^ed  aa  guilty  of  a  breaoh  of  Mockade,  and  subject  to 
oonSacatiMk  This  rule  was  known  to  the  insured  and  to  the 
Mdttwiiler*,  or  oi^iit  to  have  been  fclKiwn  to  them ;  but  whe- 
ther yie  vossid  was  fria^  id  a  aituatioo,  where  the  rule  would 
andy,  WM  known  mif  to  the  ioMired.  It  is  in  vain  for  the 
hwored  to  aay,  that  he  mMook  the  meaning,  of  those  decisions, 
W.ififU  he  did  not  ail^oeft  the  instructiofis  were  at  all  materiid 
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to  l>e  kno'vim  by  the  undeifwriteM.  If  the  ca^  were  eiren  dtH|l»t« 
fill,  it  was  his  duty  lb  give  to  the  othef  G(»iti«€ttii|r'P4^)^«<|u*l^ 
ly  with  hiniaelf,  ra  ofiP^MtunUy  of  judging.  If  he  bee  acted 
wrong,  though  withoiit  ioMiiioii,  eed  is  of  cousee  iimooeat  1^ 
e  moral  point  of  view,  ao  are  the  ufiderwrilera ;  and  the  rule  ,ie 
elear,  that  if  one  of  two  iimoceot  persotta  muat  suffer  a  io88»  he 
who  has  occasioned «th^  loss  must  bear  It.  ^ 

•  The  question  than  ist  did  this  letter  eacpoae  the  propeity  te 
the  risk,  of  which  both  parties  are  presumed  to  be  appriased* 
Let  it  be  supposed  that  the  author  of  tidUelter»  at  the  timer  JM 
wrote  it9  had  Sir  W.  Scott's  decisions  before  htm.  In  the  ease 
of  the  Betsey,  he  would  discover,  that  an  America||g(esael,  dee» 
tined  to  a'  blockafled  port,  known  befcte  ahe  aailed  to  be  in  dHft 
situation,  and  with  directions  to  make  inquiriesof  the  hloelmd* 
ing  squadron  lying  off,  was  acquitted.  This  of  course  WMili 
excite  no  alarm. 

In  the  ca|e  of  the  Posten^  HyU,  he  would  iBeoover)  nol  oily 
that  ahe  was  a  European  vessel,  and  in  this  respect  less  teow^ 
ed  than  an  American  vessel,  but  that  her  deatiaatien  wae  to  jk 
blockaded  port,  and  that  aho  was  to  reeetve  ieiraatkni  from, 
the  blockading  squadron  on  that  deetinataen.  iih  weuld,  «i 
course  think  it  net  prudeatf  to  give  s«ch  idiraetioiia  to  tto 
lain  of  his  vessel. 

Looking  upon  the  case  of  the  Spes  and  Irena^  lie  weuU 
serve  that  these  too  were  European  veaaels ;  thai  ttieowaeiB 
knew  of  the  blockade  of  the  Elbe^  yet  inatrwotefl  thepr  ci^ains 
to  continue*  their  course  tg  Hamburgh  till  they  alieold  be  warn- 
ed, and  turned  away.  ^ 

With  these  cases  before  him,  what  were  the  orders  gvren^ift 
this  casct  by  the  owner  of  this  vessel  ?'*-«To  proceed  to  1oBnh»- 
geB,a  port  not  blockaded;  but  in  caifo  the  cafrtain  eouid  aecer* 
tain  and  obtaiti  permission  to-  go  tix  Hamburg,,  he  wes  in  tinft 
case  to  go  there.  From  wheast  tton)  was  he  to  oi^am  iiifiarmp 
ation  and  permiaaiott?  The  aaiwer  sa  obvious**^lariiti»sewi' 
from  some  of  the  hinekadmg  sqnadioa^  m  daae  b!a  ehould 
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with  anf  at  the  entnbce  kito  th«  'Ejder^^^in/^rmatton  from  any 
other.cHiiter  In  the  sam^  place,  pfovlded  tioae»<^  the  bloekad* 
ing  sfjuadron  shoukl  be  there.  Wliere  was  the  iaformation  and 
pemusflioA  to  be  ebtaitted  ?-^-«t  the  mouth  of  the  Ejpder.    Biit| 
to  constititfe  this  offence,  according  to  the  decisions  I  haye  al* 
Itidedto,  it  was  not  sufficient^  that  the  jnquiiies  should  be  made   . 
of  the  blockading  squadron,  but  It  must  have  bedn  at  the  mouth  • 
of  the  mer ;  for  it  is  clear,  that  if  they  bad  been  met  with  at 
a  dlatanee  from  their  station,  there  was  no  objection  to  the  in-'  € 
ffntry  being  tben  mails.    But  in  this  ease,  it  was  to  be  made  of 
then,  <T  ^f  any  other  cauisers,  not  ist  the  mouth  of  the  Elbe,, 
the  invested  river,  but  at  the  mouth  of  the  Eyder,  which  was 
not  invested,  and  where  it  was  lawBil  for  this  vessel  to  go.  'The 
difficulty  which  weighed  with  t^c  Court,  for  a  considerable  tlmC] 
was  produced  by  the  evidence  of  one  of  the  witnesses,  who 
stated  that  Heligoland  ^zs  considered  as  at  the  mouth  of  the    * 
Eyder;  whieh  seemed  to  produce  some  doubt,  at  least,  whether, 

'  if  the  inquiry  was  to  be  ra^de  of  one  of  the  blockading  squadron^ 
at  a  place  considered  to  be  the  mouth  of  the  Elbe^  as  well  as  of 
the  Eyder,  the  ease  was  not  within  the  principle  kid  down  in 
1804.  But,  when  the  geographical  situation  of  these  places  is 
considered— that  Heligoland  is  in  the  direct  and  legitimate  * 
course  to  Tonningen,  and  thsit  from  that  spot  the  courses  to  the 
two  rivers  diverge ;  that,  in  poiift  of  fact,  this  little  island  is 
twenty  mHes  (Qstant  from  the  real  junction  of  the  Eyder  and 

'  the  Elbe,  with. the  sea;  and  that  the  expression  is  not,  that  the 
Information  is  to  be  obtained  at  the  mouth  of  the  Elbe,  or  even 
at  Heligoland,  but  expressly  at  the  entrance  of  the  Eyder-— it  is 
plan,  that  the  intention  was,  that  she  should  look  out  for  some 
irvssel  to  the  eastward  of  Heligoland,  and  in  a  course  which 
she  was  permitted  to  pursue,  and  different  from  that  which 
would  have  led  her  to  the  mduth  of  the  Elbe.  If  the  blockade 
11^  sq^Bidron^ad  discoTered  her  pursuing  that  course,  it  would 
hare  been  obvious,  that  she  was  not  intending,  or  in  a  situation 
HI  brm^  hsva^f  within  the  letter  or  the  meaning  of  the  ruleB 
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laid  down,  by  Sir  W.  Scott.  "Had  her  course  bocsD  towivds  the 
mouth  of  the  Eibc,  the  cMe  would  have^beoo  di0oriiit»  Upon 
-this  pomt,  therefiiroi  we  are  of  opinioD  that  the  letter  of  instruc- 
tiona  did  not  Tiolate  any  decisions  in  England^  prior  to  this  in- 
surance. 

As  to  the  conduct  of  the  captain^  although  certainly  impru- 
dent, yet  it  was  not  such  as  ought  to  affect  the  insured.  This 
was  not,  in  the  slightest  degree^  relied  upon  by  the  Court,  is 
contributing  to  the  condemnation  of  the  property*  It  is  inci«- 
dentally  glanced  at  by  thpJndffbj  more  in  ^he  spirit  of  admMii- 

tion,  than  of  severe  censure. 

Verdict  for  filaintiff'. 

Levy,  Jared  IngersoU,  and  Charles  J.  Ingersoll,  for  plaintiCT. 
Hawle,  Condy,  and  Tilghman,  for  defendants. 
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JAF7SAT  V9.  D«rina« 

To  pfo^  the  rate  of  intenat  allowed  in  any  one  of  the  states  of  the  United 
States^  the  law  of  the  state  most  be  produced. 

The  rate  ef  interest  f&zed  bj  the  hw  of  Georgia,  the  contract  having  been 
made  thcK^  wSl  be  aUowed  bi  the  Courts  of  the  United  States,  although  ^ 
it  miy  exceed  tiie  rate  authorised  by  the  law  of  the  state,  in  which  the  - 
CifCMit  Court  boUs  its  ae8Bion&  , 

* 
X  HIS  was  an  attkn  cfn  an  account,  contracted  and  settled  in 

Savannah.    The  plaintiff's  counsel  claimed  eight  per  centum 

as  ^e  legal  intereat  of  Georg;ia ;  which  rate  of  interest  he 

proved  bf  a  witness. 

Tbe  Court  informed  the  ^nmael,  that  he  must  produce  the    * 
\tm  ef  Georgia, 'if  he  claimed  4)igher  in^reat  than  ia  allowed 
bare.    In  the  seyeral  states  of  the  Unions  the  rate  of  interest  is  .v 
tegalaled  by  Uw;  and  therefore,  any  other  species  of  evidence 
tlMD  tbe  law  itaelf,  is  inadmissible.  It  is  otherwise  as  to  foreign 
eovBtriesy  ^irheve  tke  r^e  c^ipterest  is  regulated  by  custom. 

Tbe  jury,  bowevier,  may  find  six  per  centum ;  and  upon  eSr  # « 
ff«p%"tg  the  biW)  if  it  cui  be  procured,  we  can  make  an  addition^  - 
if  the  Qeorgia  itttovat  be  higher^  provided  both  parties  agree/ 

TiyAwnsftpp^to. 

Verdict  a$  the  rate  ^  %ix  per  centum. 

The  liiw  of  Georgia  was  afterwards  produced ;  and  the  Court 
increased  the  judgment  by  the  addition  of  the  two  per  cent> 
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neither  in  the  policy  or  memorandttm,  is  she  pfotected  bmck 
Stem  any  other  place  but  Antha,  But,  if  this  arguosent  be 
sousdy  I  would  ask,  what  part  of  the  policy  protects  her  from 
I  Coro  to  Arabs  ?  The  pengiissioii  tp  go  to  Coro^  would  cover 
her  Toyage  thither ;  but  there  are  so  words  wliich.  extend  this 
protection  to  her  voyage  back  to  AriAta.  This  coiistnieti<Ui9 
then,  instead  of  f ulfillii%,  would  manifestly  violate,  the  meaning;^ 
of  the  parties;  which,  I  admit,  was  to  cover  her  throughout* 
The  only  way  to  effect  this,  is  to  consider  Coro,  substituted  by 
the  memorandum  as  the  termination  of  the  outward, voyage, 
instead  of  Aruba,  which  was  in  the  first  instance  the  ul^mate 

^  point ;  and  then  the  insurance  will  be,  at  and  from  Kingafon' 

^x6  Aruba,  and  at  and  from  thence  to  Coi^,.  and  at  and  from 
thence  back  to  Kingston.  But,  if  the  plaintiff's  exposition  be 
admitted,  we  must  go  on,  and  add  a  new  voyage,  ooa  expressed 
in  ^e  policy  or  memorandum,  and  by  no  means  easpntial  to  tte 
tneaning  of  the  pai:ties  as  expremed.  Had  she  gone  to  Coro* 
without  the  permission,  shewouid  have  comouftted  a  deviation, 
ai^d  the  undertrriters  would  have  been  discharged ;  but  now, 

'  she  is  permitted  tp  90  there,  so  as  not  to  prejudioe  the  poliey, 
^.  the  intention  of  which  was,  to  cover  the  wliole  voyage.  But  it* 
does  not  follow  from  this,  that  the  insured  should,  though  not' 
at  all  necessary,  and  perhaps  very  incoBveoMBt  to  lum,  slop  at 
Aruba,'  for  no  other  purpose  than  to  take  has  d^>artui»  fiwn  ' 
thence.   This  could  not  have  been  the  intentioB«    As  ts  ^top- 

'  ping  at  Rio  de  la  Hache,  if  the  conslnietiBB  I  have  given  be 
correct,  theo  the  vessel  might  as  safely  touch  fheie  from  CorOu' 
as  from  Aruba. 

The  evidehce  given  by  the  juryman,  is  very&r  from  proving 
a.  usage  of  trade.  Twenty  instances  aaay  have  occurred,  oi 
vessels,  not  being  otherwise  provided  mth  persons  acq^uatnted 
vetth  the  traffic  in  mules  on  the  Main,  collkig  thei^  ^  ohtam 
such  a  person ;  and  as  matoy  jnataneos  may  have  occurnHv  ^ 
vaasels  proceeding  with  a  supracargo,  brought  fronitia  pott  of 
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the  iwimTs  d0p«itare»  raiyin^  i^pon  fittdisg  mch  a  character  at 
.  C^ro.  Bat  ttkia  is  no  proof  of  a  usag^.  I|  should  a^^ear  that 
thia  eourae  18  umlbrialy  puraued,  and  that  k  should  be  known 
is  well  to  the  ttaderwriiers  as  to  the  inspired.  The  former  must 
tske  notice  of  the  uMga  of  trade^  hut  then  it  must  be  uniform 
aad  fixed*    There  appears,  uik>n  the  whole,  to  haTO  been  a 

deviation. 

Verdict  for  dtfendanta. 


J    % 


%i    » 


rtf 


Vol.  II. 


Kk 


I  % 


f 


.•••''     4   '     *\*  .* 


>i  •     p 


^ 


• 


'I 


•  • 


258  .      ♦    .     .PENNSYLVANIA, 

4 

Leasee*  of  UiUigan  vs.  Dickson  et  aL 


>4 


-» 


LbSSSB  or  MlLUGAir  VM,   DlOKftOII  £T  al. 

Ejectment — ^The  pluntiff  claimed  under  a  warrant  and  survey  in  1769;  but 
produced  no  proof  of  the  payment  of  the  purchase  money  to  the  propri- 
etors or  to  the  state.  Such  a  title  is  not  sufiicieat  to  recover  in  ejectment 
as  it  does  not  give  a  right  of  entiy. 

'  XhE  title  of  the  pUntiff  was  as  followe :  On  the  lit  of  April 
1769,  a  special  application,  (No.  39»)  for  three  huadred  acvatp 
was  made  for  John  Campbell,  at  Ltgonar,  near  the  ft»rt  on  tte 
Conemaugh,  and  a  small  creek  running  into  the  saitte,  joiniiiig 
Samuel  Duncan,  called  M 'Gee's  bunting  caWn.  On  the  Siliot 
June  a  sunrey  was  returnee^  in  pursuance  of  <»r4er  No.  S9f 

.  dated  the  24th  of  May  1769,  for  John  Canpbell,  siHitttod  near 
the  fort  on  the  Conemaugh,  and  oimi  small  creak  catted  M'Goa's 
run,  at  his  hunting  cabin.    The  sunreyor  states,  that  ^  at  Ike 

^  time  of  making  the  sonrey,  T.  Armstrong  made  pretenaaaiis  tm . 
the  land,  under  an  order  No.  64,  but  the  special  order,  on  Ttiirf 
I  returned  the  survey,  was  not  theacoase  to  hand."  CampkeR 
died ;  and  his  widow  and  administratriXf  ky  order  of  tba  Or^ 
phan's  Court,  legally  sold  the  above  land  to.James  Ckriitie,  fai 
1773,  which  she  regularly  conveyed  to  biiki.    In  179^,  Robert 

'  Milligan  was  appointed  attorney  in  foot  by  Christie,  to  sell  this 
land,  and  in  the  year  ItQO,  he  sold  and  conveyed  it  to  tfae  \m^ 
sor  of  the  plaintiff. 

It  appeared  in  ovidenee^  that  when  Christie  purchased  tba 
land,  in  1773,  he  placed  upon  it  a  servant  man  and  his  wifo^ 

.  indentured  for  five  years,  in  order  to  retain  the  pniinsftinn^  and 
take  care  of  the  land.  The  sei>vant  m«i  died  before  the  espira- 
tion  of  the  five  years,  and  his  widow  married  one  HadAaugk, 
who  continued  to  live  on  the  land,  without  paying  rjmt»  tiB 
about  six  years  ago,  when  he  left  it,  and  tbc  defendaals  teek 
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poBseation.  In  1796)  Hadabaugh  came  to  the  attorney  of  Chris- 
tie, itt  «f(ier  to  buy  this  lioid,  and  offered  as  much  for  it  as  ift 
■was  afterwards  sold  for,  but  it  was  not  then  accept^. 

Tlu^  defendants  claimed  under  a  lottery  ovdar, dated  April  3d 
1769,  No.  64|  for  three  hundred  acres,  on  the  forks  of  the  Co- 
nemaiigh  and  M'Gee's  riln,  to  tnctude  a  filing.  The  defendants 
pi^oved  a  settlement,  near  twelve  months  prior  to  April  1769 ; 
in  March  of  that  year^  Campbell  disseized  him,  and  made  im» . 
pro¥caientS|  and  continued  to  hold  it,  before  and  after  his  sur- 
-«^y.  It  was  proved  that  the  land  in  questicm  is  fifteen  miles 
fiwi  Ligooier,  and  that  there  was  no  fort  at  all  on  the  Cone* 
asaugh  in  1769)  nor  does  the  li^d  join  Samuel  Duncan ;  in  aU 
c»tlicr  re^Mcts,  the  sxint^  fiu  the  order  of  April  ist  1769.  It 
was  also  proved,  that  no  such  order  as  the  one  recited  in  the 
survey  <tf  May  24tfc  1769,  was  to  be  found  on  the  books  of  the 
Land  OiBce,  or  amongst-  the  papem.  That  of  the  1st  of  April) 
Wis  fonnd  duly  recorded. 

It  did  &ot  appear,  that  either  of  the  parties  had  paid  any  thing 
*tetbe  state  for  this  land. 

Tiie*  power  of  attorney  frosa  Christie  to  Milligan,  or  rather 
|tn  exemplification  of  it,  was  citified  by  the  Lord  Provost  and 
chief  magistrate  of  Edinburgh)  to  have  been  acknowUdged  by 
Clirislie  before -hini)  And  was  certified  under  the  city  seal. 

T^  was  objected  tO)  by  Dallas  for  defendant)  because  it  is 
only  an -eBemptificatioQ)  and  there  is  no  proof  that  the  original 
is  lost;  ttid-it  is  certified)  as  having  been  dierely  acknowledged^ 
wlieceaa  the  Act  of  Assembly)  passed  in  1705,  declares,  that 
«^  letters  of  attorney,  the  execution  whereof  shall  have  been 
pFvmed  by  tw«  of  the  witneaaos  tbcP^tO)  before  any  mayor  or . 
efeief  magistrate  of  any  city,  fcc.  where  the  same  was  made^ 
and  eaeiiied  under  the  publk  seal  of  such  city,  8cc.)  slMdl  be 
good ;  and  all  deeds  for  landS)  made  by  virtue  of  powers  so 
proved  and  certified,  shall  be  effDelual."  This  power  is  not 
proved)  but  is  acknowledgedi  and  tberefore  it  is  not  authentic 
eatednader  the  law. 
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Tilghmui,  for  plaintiff,  admitted  that  the  words  of  ^e  hw 
^  were  agamat  him,  but  contended^  that  the  miybnn  praetke  in 
this  state  had  beeo  otherwise,  and  that  powers,  proved  and  c€atl* 
fied  as  this  is,  hare,  without  objection,  been  regulaily  admilNd./ 

Fet&r9j  Justice^  was  for  admitting  the  evidence,  upon  lie 
principle  that  comtkunis  error  faeii  /'«•.  Wa9hingt9ny  JuMtiet^ 
contra.  The  law  is  plain.  I  know  nothing  of  a  contrary  practice. 
The  Court  being  divided^  the  evidence  was  admitted* 

Dallas  offered  a  paper,  signed  Richard  Wallace,  pioved  to 

be  in  the  handwriting  (except  the  signature)  of  Kennedy,  as- 

'  cretary  of  the  Land  Office,  purporting  to  be  the  appUcatloB  of 

John  Campbell,  of  April  ist  1769,  but  differing  ipem  k.    Tto 

original  is  lost,  and  Kennedy  is  deSad* 

The  Court  thought  it  improper  to  admit  the  evidence,  against 
a  certified  copy  of  the  application,  fh>ln  the  records  of  llie 
Land  Office. 

The  objections  to  the  plaintiff's  recovery  were  ^Fiiat;  ^ttt 
the  survey  is  not  a  locatioi^  of  the  application  of  April  Ist  IIW^' 
as  it  refers  to  an  application  diffemg  m  date-*4s  not  at  IJ(pr 
nier,  nor  near  to  any  fort^-^and  does  not  ad|6in  Samn^  Doneaiw ' 
Second ;  the  lessor  of  the  plaintiff,  having  only  a  survey  iritil- 
out  payment  of  the  consideration  to  the  proprietors  or  to  tiie  ' 
state,  has  not  obtained  a  legal  title  to  aathorise  a  reoovcry  in 
ejectment.    'Third ;  the  plaintiff  has  not  a  tight  of  ealty  by 
possession,  because  it  does  not  appear  that  f  hose  wIk»  held  the 
possesuon,  held  nncier  Christib;  nor  did  they  piisy  rent}  which 
were  necessary,  in  order  to  make  their  possession  the  posses- 
sion of  Christie.    Run.  en  Eject.  IS.  58.  60.  %9%  399.   t 
Abr.  433.  9  Stra.  1138.   1  WBs.  176: 

The  plaintiff  insisted  upon  an  uninterrupted  pemcirion 
1769,  till  about  six  ye&rs  ago,  when  the  defendania  gained  it; 
but  if  otherwise,  the  plaintiff  may  recover,  upon  priority  of 
possession,  agunst  a  dlHaeMtor,  Ch>.  £1. 438.  V. 

The  other  points  were  also  eootroTerted. 
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WASHIMGTOJ^y  Juaticdj  charged  the  jury.  Whether  the« 
swvey.ibr  Campbell  does  or  does  not  fit  the  applicatkm,  is  a 
qoestion  of  some  difBculty,  but  you  may  discharge  yoar  romds 
ftwi  this  subject,  since  the  plaintiff  places  his  chief  reliance 
tspon  his  possessorf  title ;  and  if  that  will  not  support  him,  he 
cannot  recover  in  the  present  action  opon  his  paper  title,  for 
that  does  not  give  him  a  legal  title. 

The  question,  then,  for  your  consideration,  is,  whether  the 
plaintiiT  has  shown  a  right  of  entry?  From  1769  to  1778,  it 
is  <dear,  that  the  premises  were  in  the  possession  of  Campbell, 
iBider  whom  the  lessor  claims ;  or  of  Christie,  by  his  servants. 
-it  does  not  appear  that  Hadabaugh  paid  rent  to  Christie ;  nor, 
fiom  any  positive  declarations  from  him,  whether  he  held  under 
or  adversely  to  Christie.  Whether  you  will  consider  his  offer, 
in  1796^  to  purchase  the  land,  and  his  subsequent  abandonment 
of  itf  as  evidence  of  the  former,  or  not,  is  the  question.  If  yott 
ateof  jopioioQ  that  he  held  under  Christie,  then  it  ia  unimport- 
am  whether  he  paid  rent  or  not ;  an4  in  that  case,  you  shouM 
tnd  ft»r  the  plaintiff.  If  you  think  that  he  held  .in  opposition 
no  tlie  title  of  Chrisde,  then  your  verdict  should  be  for  the  de*^ 
fen^ts^  since  an  order  and  survey,  without  payment  of  the 
eoosideration,  does  not  ^ve  a  legal  right  of  entry. 

Verdict  for  defendants. 
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CauDER  va.  The  Piuladexpuia  lAsvaijroB  Compavk. 

iisurance  on  the  Jeffenoiiy  at  and  from  St  Lucia  toKew-Torl^  villi  Iibeit|r 
to  touch  and  trade  at  St  Kitfs,  The  vessel,  havings  tost  some  of  hetJ^sa 
at  St  Lttcia«  went  into  St*  Bartliolomeii/s  to  supply  tlie  loss,  and  auflUdned 
an  injury  on  her  return  voyage,  she  beingp  run  foul  of  by  another  vessel, 
the  damages  from  which  exceeded  fifty  per  cent  The  underwritets 
claimed  to  be  discharged,  on  the  ground  of  deviation,  and  saifiog  fros 
St  Lucia  without  being  sufficiently  manned,  winch  was  onsanroitluiKfliL 

f  the  accident  happen  whikt  the  property  is  at  the  rUk  €fthe  underwniat, 
and  cannot  be  repaited  at  the  port  of  departure^  the  vessel  may  go  to  the 
nearest  port  for  the  purpose ;  and  she  continues  in  the  same  situation  as 
to  the  insurance,  as  if  she  had  been  repaired  at  the  port  of  departure. 
The  insured  are  bound  to  prove,  that  it  was  necessary  to  proceed  to  an- 
other port,  and  that  th^  vessel  went  to  the  niearest  port,  at  wiutk  lier 
wants  could  be  supplied. 

[nSURANCE  was  effected,  on  the  ink  November  1809$  m 
;oods  on  board  the  Jefferson^  at  and  from  St.  Lucia  to  New- 
fork,  with  liberty  to  touch  and  trade  at  St.  Kitt'Si  dedared  to, 
ic  on  eighty  hogsheatda  of  tugar.  The  Teasel  havifig  lost  licr 
nate  and  two  mariners  at  St.  Lii<la)  sailed  to  St.  Bartfcoloi 
lew's,  in  Older  to  procure  a  supf)!^  of  meiii  oa  the  ISt^  of 
)ctober.  She  anived  there  on  the  Idth,  lUMly  the  nest  dayi 
ailed  on  her  voyage  for  New-York.  The  ^tftin»  in  has  dep^ 
ition,  stateSf  thai  he  went  to  St.  Bartholomew's^  as  the  SMit 
kely  place  to  get  seamciiA  «^  becauee  the  pott  obaisea  wei» 
)wer  there  than  at  any  of  the  English  islands ;  that  ^e  cooW 
oty  without  such  supply,  have  proceeded  on  her  ^ofmgo  to 
few- York,  although,  with  the  aasistance  of  a  passenger  going 
>  St.  Bartholomew's,  wfao  worked  hi|s  passage  thither,  she  was 
afficiently  manned  to  go  thene.  Being  waktA  if  the  same  end 
ould  not  hate  been  ai|sweftd  by  (omg  to  St  mxt%  he  answer- 
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'  ed,  that  lie  could  not  determine  as  to  that,  as  the  wind  would  not 
f  hare  permitiied  him  to  fetch  St.  Sitt's^  if  he  had  been  so  dis- 
posed. 

Od  the  vofftge  from  St.  Bart!tit>loniew%  she  was  run  fool  of 
bjir  another  TesaH^,  and  so  much  injured,  that  ihe  crew  abandon- 
ed hetj  and  got  on  boarii  a  vessel  then  near.  Part  of  the  crew 
went  on  lioard  the  disabled  vessel  for  wat^,  and  were  by  a  storm 
'  prevented  from  returning.  They  however  (wrought  her  safely 
to  New-Tork,  with  considerable  injury  to  the  cargo,  which,  with 
salvage,  exceeded  fifty  per  cent.  A  regular  abandonment  was 
made,  and  refused. 

The  objections  to  the  recovery,  made  by  Rawle,  for  the  de-^ 
finadtfUa^  were — First;  that  the  calling  at  St.  Bartholomew's 
was  a  deviation.  Second ;  if  not  so,  then,  sailing  without  being 
suftciently  manned  discharged  the  underwriters,  on  the  ground 
of  want  of  seaworthiness.  Third;  if  it  should  be  contended 
thiKi  the  voyage  began  at  St.  Bartholomew's,  then  it  was^a  dif- 
ferent voyage  from  the  oneinsomd.    He  cited  Park,  229. 

lagersoll,  for  the  plaintiff,  insisted  that  the  calling  at  St.  Bar* 
tlwiomew^s  was  from  necessity ;  and  that  the  going  there  to  get 
a  aapply  of  seamen,  4iid  not  expose  the  vessel  to  a  charge  of 
want  of  seaworthiness.    He  cited  Park,  300,  305.  309. 

WA9ffIJ^TOJ^^  Justice,  charged  the  jury.  The  question 
iSy  wiMket  tha  calling  at  St.  Bartholomew's  anK^unted  to  a 
devMlaon  ?  It  is  admitted,  that  if  an  accident  had  befallen  the 
vestel  on  her  voyage,  the  deviation,  with  a  view  to  repair  the 
«loa%  would  have  justified  the  act ;  but  it  is  contendedy  by  the 
cefttiel  for  the  defendsafta,  that  if  the  accident  happen  before 
Hie  inceptioB  of  the  voyage,  it  exposes  the  vessel  to  Che  objec- 
tion^ want  of  aeaworthinesB,  if  ^e  break  ground  in  that  situ* 
atioD«  The  rule  saem*  to  be,  that  if  the  accident  happen  whilaft 
the  pioperty  is  at  the  risk  of  the  underwriters,  and  cannot  ba 
repaired  et  the  pert  of  her  depertarci  she  may,  without  prcju* 
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^  ';  •dice  to  fbe  inaurance,  go  to  tbo  nearest  p^rt  wl^rettie^bmage 
■mmj  be  rq^aired ;  and  tbat,  in  dqing  so,  she  stands  In  the^uoD* 
situation  as  if  she  had  repaired  at  the  place  of  llenaliQM»  This 
pruciple  is  tidd  down  in  the  case  of  Motteaux  v«.  The  Loq^ 

«,  Assurance  Compiny,  and  seems  to  be  perfectly^easonabl^  |f 
the  vessel  is  injured  in  port,  (being  insured  at  and  fimn  that 
port,  as  in  this  case,)  jsnd  she  cannot  be  repaired  there^  to  say 
that  she  should  nq|  be  at  liberty  to  go  to  the  nearest  port  wkfi^ 
die  can  be  repairadi  is  to  say  that  the  voyage  never  shall  90m* 
■  mence ;  or,  if  it  do,  that  the  underwriters  ^shali  be  disobargedf  • 
although  the  accident  happened  whilst  she  was  protected  b^ 
the  policy.  It  is  for  the  benefit  of  all  coAcerned,  that  thitst^' 
should  be  taken. 

But,  in  all  these  cases,  it  should  appear  fully  to  the  satiabc* 
tion  of  the  jury,  that  the  measure  was  necessary;  and  this  It  is 
incumbent  on  the  plaintiff  to  show,  if  he  would  escaae  tho 
deviation.  The  only  witness,  as  to  this  part  of  the  subjects  is 
the  captain,  who  states^  tbat  Jh^e  weQt  to  St.  fi|uthoiDm«w's  be- 
cause he  thought  it  more  likely  that  he  should  Gomplele  hie 
'  crew  there,  and  that  the  port  charges  were  lower.  Bitt  hndsHBs 
not  state,  that  he  could  not  have  got  his  creif  at  another  ^evt4 ' 
and  as  to  the  port  charges,  this  was  no  eoncem  of  the  detod- 
^-  ants,  and  tlierefiore  tm  excuse.  Being  a^ked,  if  he  could  not  as 
•k*  well  have  got  them  at  St.  Kitt*s,  he  answers^  that  it  was  net  jk 
his  power  to  determine  the  question,  beeaus^  ae  the  wind  wa$» 
he  could  not  have  gene  to  St.  Kitt's,  if  he  had  been  so  dispoeed. 
\(  he  refers  to  the  state  of  the  wind  when  he  left  St.  Lucin^lie 
might  have  waited  till  it  was  more  favourable;  if  he  aieMis^ 
when  he  was  off  St*  Kitt^,  the  observation  would  not,  apply 
But  one  thing  is  obvious,  timt  whether  he  could  or  could  oat 
'  faive  got  to  St.  Kittys,  lte».  never,  lipom  themomem  he  hioke 
ground,  intended  to  go  there.  It  is  unfennnate  that  the  map 
oAred  in  evidence  by  the  def^ants*  eonttsel  in  his  auwming 
up,  (Md  which^  to  preserre  regularity  in  tiMsy  we  tbeiqi^ 
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"  ifjnpiopfr  tb  mtfoducs  at  that  stage  of  tlie  cause,)  hail  not  been 

'  soapier  ofiRnre^*   Howerer^  it  is  not  incumbent  on  the  defeudanta 

^  to  shoirtbat  the  vesael  did  not  go  to  the  nearest  place  to  get  a 

^  criir ;  the  ^sdmiff  alK>uld  salla^  jou  tliat  S^  BartMomeir'a  ^ 

^  Vis  tke  nearest  port  at  which  his  wants  could  be  Supplied ;  and 

^    nnleaa  jott  can  be  thna  satisSed,  you  ought  to  ^d  Ibr  the  de* 

ibndanta.  * 

Thmjury  couidnoi  Qgree,  and  the  fiartiea  tonaented  to  with' 
dtaw  one  J  and  continue  the  cauee. 


Vol.  II. 


LI 


•   n 


•      1: 


^ 


266  ^  PENNSYLVANIA, 


md^ 


Joy  et  a],  w.  Wurtz  et  al. 


* 

Joy  et  al.  vt.  Wurtz  et  al. 
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M'^here  a  release  is  given  to  one  joint  debtor,  alUiougli  undet  a  misapprc-    ^ 
hension  of  its  operating  to  discharge  the  co-dctitor,  a  Court  of  Equity 
will  not  relieve  from  it,  unless  where  there  was  fraud  or  unfidr  practices. 

■ 

X  HE  bill  was  brought  to  set  aside  a  release,  executed  by  the 
plaintiffs  to  William  Wurtz,  of  a  debt^.due  to  the  several  com* 
plainants,  by  W.  &  C.  Wurtz,  oo-partners  in  trade,  and  which, 
by  a  settled  account,  they  had  agreed  to  pay. 

In  the  year  1788,  Joy,  one  of  the  complainants,  took  out  a 
separate  commission  of  bankruptcy  against  Christopher  Wurtz, 
and  all  his  estate,  real  and  personal,  was  assigned  to  certain 
persons,  amongst  whom  Joy  was  one,  for  the  benefit  of  aH  his 
creditors.  In  order  to  obtain  irom  Williatn  Wurtz,  the  title 
papers  of  some  of  the  real  property  belonging  to  the  co-p«l* 
nership,  and  in  consideration  of  other  separate  property  Mi- 
vered  by  William  Wurtz  to  the  complainants,  they,  on  the  3Mi 
of  March  1789,  executed  a  release  to  him  of  all  debts,  demuds, 
suits,  8cc.,  which  they  have,  or  might  have,  for  dealings  an4 
transactions  by  the  said  William  Wurtz,  or  ill  the  name -of 
Christopher  &  William  Wurtz. 

Some  time  after  this,  the  Supreme  Court  of  Pennsylvania^ 
in  an  ejectment  brought  by  the  plaintifft  to  recover  part  of  the 
real  property  of  Christopher  Wurtz,  decided,  that  the  commis- 
sion oi»  bankruptcy,  issued  against  the  said  Christopher  Wuttz, 
was  void  under  the  law  of  this  state ;  the  debt  of  the  petitien- 
ing  creditor  having  been  contracted  before  the  passage  of  the 
law,  although  the  agreement  of  Christopher  &  WUliarn  Wurtz 
to  pay,  was  made  afterwards. 

Upon  this  decision,  one  of  the  complainants  brought  an  ac« 
tiQQ  against  Christopher  Wurtz,  to'  recover  his  debt|  and  the 
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•^  i€leas6  to  "WilHun  Wurtz  being  pleaded  in  bar,  this  bill  was 
filed,  In  fMMler  to  haire  the  release  put  out  of  the  way,  as  to  / 
Chrittoj^er  Wurts. 

4Nr  the  compltinants,  were  dted,  by  Hallowell  and  Lewis,  ^ 
the  ibUowhig  cases,  tending  to  show  that  incases  of  mietsd^e,       A 
s.    even  of  Iaw9  a  Court  of  Bqttity  will  relieve.  1 3  Vent.  549.  pL  3. 
.   2  Oh.  Rep.  154.    1  Eq.  Ca.  ab.  27,  pi. -2.    28,  pi.  6.    1  P.  W. 
nr.  2  Vez.  310.  1  P.  W.  130.  2  Vea.  100.  %  Atk.  31.1  Verm 

« 

32.  3  Atk.  522. 

On  the  other  side,  were  cited  1  Fonb.  116.  2  Vem.  615; 
3  Bos.  and  Pull.  35.  7  East,  456.  Doct.  and  Stud.  147.  1  Fonb. 
til.  '9  Vez.  125,  and  particularly  1  Fonb.  106.  108,  to  show 
thai  inr  such  a  case  fis  this,  ignorantia  legU  non  excu^at.  ^ 

W4BHI^OT0/fy  Juatiee^  (Peurt  absent.)    I  hate  consi^  , 

teed  this  6aie  witb  attention,  with  a  view'  to  discover,  if  I 

coadd,  aaf  ac^id  ground  upon  which  to  relieve  the  complain* 

ttto^  ifor  it  ia  clear,  that  the  release  to  WilUam  Wurtz  was 

glhtai  wder  a  mistaken  opiidon,  that  the  proceedings,  then  de« 

pending  against  Christopher  Wurta  under  the  commission  of 

bMktuptcy,  wotld  render  the  instraaaent  inoperative  as  to  him. 

Wmk  if  a  misapprehension  of  the  legal  consequences  of  a  release 

19  Me  joint  debtor,  can  furnish  a  sufficient  reason  for  setting  "^ . 

jt.asi^,  the  fniiipiple  from  which  such  a  consequence  flows, 

would  be  of  no  other  use  than  to  send  the  releasor,  in  almosc  • 

every  instance,  into  a  Couftof  Equity:  lor,  I  think  it  may  . 

mMf  be  afflirmed,  that  it  can  seldom  happen  that  a  crecKtor,* 

wio  fives.*  release  to  one  of  two  j<Hnt'co«obligors,  without  re* 

iniiliig  flsU  aatisfkction,  intends  thereby  to  discharge  the  other |. 

whether  the  misapprehension  is  of  the  legal  effects  of  the 

by  itself,  or  as  dependent  upon  some^other  legal  quea* 

tlon  wtiach  is  also  asistaken,  the  reason  is  the  same.    It  is  not 

pretended  in  this  ease,  that  any  unfair  practices  were  used  by 

ettberof  ti^  joint  debtors  in  order  to  procure  diis  release ;  or 

thafr  tlie  covnpkdnants  were  ignorant  of  any  facts  material  for 
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Hbtkn  to  ktMm ;  dr  thut  a  ^Sieretil  kind  e(  bitlnniient  was  in- 
tended by  the  parties,  dr  direeted  to  be  dtuwn,  tlwn^iie  one 
which  was  actually  executed.  In  suth  a  €a«e,  I  am  aware  of 
no.casfe  in  which  equity  has  not  Mtowed  the  law* 

The  ^rbngest  cases  cited  for  the  oomplainantsi^  are  those 
froih  Vezey  and  Atkins ;  but  in  thefn^  the  Court  deteet^ed 
the  mistake  in  the  bonds,  by  referring  to  the  natnre  of  4he  ori* 
ginal  contracts,  o£.  which  Ihey  were  only  the  evidence,  and  bf 
this  test,  the  obligors  were  considered  to  be  severally  bound  in 
equity,  because  they  were  So  by  the  oftf^l  contract  of  loan. 
It  is  upon  the  same  principle,  that  if  a  settlement  di&r  from 
the  articles,  or  an  instrument  is  drawn  diSbrsntlf  ftom  Ibw 
agreement  of  .the  parties,  equity  will  look  at  the  intentioii.  Bvt 

,  the  principle  of  those  cases  is  inaf^licabte  to  this,  whkh  is 
purely  a  question  of  law,  attended  by  no  dreumstance  of 
fraud,  and  none  of  mistake,  but  such  as  is  eomaMMi  in  iimMnt 
releases,  to  warrant  the  interpoMtion  of  a  Comt  of  fiqdty. 
Mistakes  of  this  kind  are  not  unfrequent,  and  yet  it  Is  weithj 
of  remark,  that  no  instance  has  been  furnished,  in  wfaMi 
'eery  has  relieved. 

There  are,  besides,  circamstafioeB  which  present  this 
an  unfavourable  point  of  view  for  the  complaiMaits.    It  il 

"-  twenty  years  sinCiS  all  the  estate  of  Chiiatopker  Wmts, 

whom  relief  is  sought,  was  assigned  to  certidn  pswaa%  ia  whem 
the  right  to  dispose  of  it  upan  such  terms  as  they  mifkt  think 
,  proper,  was  compkfelyveeted.  It  is  true,  thist  tbooa  saks^'if 
*any  were  made,  wouid  not  conclndo  Christopher  WnltSf  at 
least  as  to  his  real  estate ;  but  it  is^  perhaps,  im^oittlrie  «t  tiria 
day  to  cdciriate  the  injury  which  that  defendant  has  auat^aaA 
by  an  act,  which,  I  am  bound  to  say,  violated  die  law  <fef  iMl 
sute,  and  the  rights  of  the  individual.  Can  the  compluMttta 
restore  him  to  the  siiuatton  in  wUch  he  waa^  at  the  tinw  ttib 
commission  of  bankruptcy  was  taken  out«  or  at  the  tinm  eheii| 
by  the  operation  of  the  law,  he  wes  diacharged  fiflom  tke  ^sbta 
due  to  the  eompI«inants  ?    €an  tiey'iiirmsh  a  plain  ami  aatia* 
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fiMTtary  rule,  Am*  ettliBfttiB*g  and  eo«ipeiisatiiig  those  injuries  ? 
And  uidets  tliis  can  be  done^  I  am  at  a  loss  to  discover,  the 
principle  upon  which  they  can  entitle  tlwoiselTes  to  the  as&ist<^ 
of  a  Court  of  Equity. 

Th9  Ml  mu9t  be  dUmU^cd  with  C99t8, 
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The  cause  bad  been  at  iflnte  for  three  term8»  and  tiie  diefejidaiit  aaked 
leave  to  file  a  new  plea,  tlie  effect  of  which  would  be  to  obli^  the  pban*, 
tiff  to  suffer  a  nonsuit.  The  defendant/  before  the  auit  wm  brought^ 
refused  to  show  bis  lease  to  the  plaintiify  when*  by  so  doing't  he  would 
have  prevented  the  mstatution  of  the  suit.  The  Court  reltiaed  to  permit 
the  defendant  to  enter  the  plea,  but  upon  hit  paying  the  whole  costs  of 
the  suit  •        ^ 

Jt  HIS  was  a  rule  obtained  by  the  defeoduty after  two  qr  three 
terms  that  the  cause  has  been  at  issue,  &r  liberty  to  amend  his 
plea  of  covenants  performed,  which  it  is  admluad,  if  attowedi 
will  compel  .the  plaintiff  to  discontinue  the  acUoa.  The  pka 
Is  certainly  a  fair  one,  it  being  stated,  that  the  defeodant  U  a 
aubtenant,  and  has  paid  the  rent  demanded,  to  his  imBnodiate 
lesser.  But  still,  the  defendant  asks  a  fiitvour,  and  oike  which 
jthe  Court,  in  its  discretion,  and  upon  the  circumstances  oi  the 
case,  may  grant  upon  equitable  terms*  Now,  it  appears  that 
the  defendaiit,  by  reusing  to  9k6w  bis  lease  to  the  plaintiff 
when  asked  to  do  so,  misled  him  into  bringmg  a  auit,  which,,  if 
he  had  known  that  the  defendant  was  only  a  subtenant,  he 
would  not  have  brought,  hut,  by  his  present  plea,  he  had  ad- 
mitted the  lease  as  laid.  Hit  now  asks  to  withdraw  his  admis* 
aion,  and  to  plead  what  must  inevitably, force  the  pl^jntlff  out 
•f  Court.  Upon  no  principle  can  he  be  altowed  4o  ameodi 
without  paying  the  cosis  which  have  accrued  since  he  pA  ia 
liis  plea.  But  since  he  has  occasioned  the  bringing  of  the  suk 
by  his  refusal  to  show  hit  deed,  we  do  not  think  he  ought  to 
be  indulged  in  his  present  appllQation,  so  as  to  throw  the  other 
coats  on  the  plaintiff.  The  pr^s^oai^on  of  the  plaintiff,  to  <&• 
continue  without  W^J^S  costs,  seema  perfectly 
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llie  plaifitilf,  having  recovered  at  law,  the  Court  directed  the  costs  of  the 
bin  of  discovery,  by  which  the  plaintiffs  at  law  were  prevented  lecovering", 
should  be  paid  by  the  defendants  in  the  bill,  they  being  plaintiffs  at  law. 

IN  these  cases,  where  the  plaintiff  has  recovered  at  law  against 
the  several  defenda|^t8,  theC^urtdecided9(Pe2fr«  absent,)  that 
tfie  coeti  of  the  bill  of  discovery,  brought  by  the  defendants  for 
tlmr  own  advamaget  and  which)  havini^  had  its  effect,  has 
hMD  d&naiaaed^^ahoi^d  ba  home  by  the  plaintiffs  in  that  suit*  ^ 
The  Court  did  not  dctermbe  how  this  point  would  be,  if  iht 
,  tilaintjffis  had  failed  at  law. 


« 
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If&riner's  wsges.-- The  teaman  left  the  vessel  at  the  Lazaretto^  pd  after 
her  arriyal  at  Philadelphia  he  went  on  board,  and  did  work  bj  older  «f 
the  mate.    The  captain  afterwards  prooused  to  pay  him  hit  wagea. 

It  did  not  appear  that  an  entry  of  desertion  at  tiie  Lazaretto  was  vade  in 
the  log-book*  and  no  good  cause  fir  the  nonpaymeDt  of  the  wages  being 
8hown»  they  were  ordered  to  be  paid*  • 

This  vas  an  app«al  from  the  DUtikt  Coot*.  i%e  fibcl 
states,  that  the  libellaiit  shipped  on  board  of  thia  brig  i^  Liver- 
pool in  1807,  on  a  voyage  from  thence  te  Pliiladel|>hia»  said 
thence  to  Hayti.  On  her  arrival  at  Philadelphia,  the  creir  were 
all  discharged,  and  the  voyage  changed.  The  libeilanl  wtat  ia 
another  vessel  to  Port-att«Prince,  where  the  Betaey  afteArards 
arrived,  and  the  captain  of  her  seised  the  iabeltant)  and  obliged 
him  to  serve  on  board  the  Betaey  to  Philadelphia,  where  he  was 
discharged.  He  claims  sikty  dollars  for  hk  wages  from  Port* 
au-Prince  to  PhUadelphia* 

The  captain,  in  hu  answer,  admits  the  contract,  but  deidee 
that  he  discharged  the  crew  at  Philadelphia,  hut  stated  that 
the  libellant  deserted  her  tiiere ;  denies  that  the  voyage  was 
changed;  admits  that  he  seized  the  Ittellant  in  Hayti,  and  tiiat 
he  served  as  a  common  seaman  back  s  b^tgthat  at  the  Lamp- 
retto  he  d^erted  the  vessel,  and  never  returned  to  h^  again. 

The  desertion  of  the  libellant  at  tNe  Lazaretto,  and  that  hft 
never  returned  there,  is  proved  by  Campbell,  one  of  the  mari- 
ners on  the  inward  voyage.  The  pilot  proves  the  deseitlo% 
and  that  he  never  heard  of  his  return  to  the  vessel;  but  he  left 
her  at  the  Lazaretto. 

William  Brown,  one  of  the  marmers,  states,  that  at  the  La- 
zarettO}  the  capiaia  threw  OTerbo^  the  libeUam'a  hod*,  iec. ; 


\ 
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that  he  went  on  there,  and  the  vessel  set  sail  and  left  him ;  «l 
Philadelphia  he  eame  en  hoard,  and  did  work,  as  ordered  hy 
the  oAite,  till  diseharged.  William  Raison,  who  was  employed 
at  Philadelphia  in  discharging  the  vessel,  proves,  that  the  libel- 
lant  oaoie  on  board,  and  went  to  work  by  orders  of  the  mate 
wai  captain ;  that  the  captain  promised  to  discharge  him  the 
next  day,  and  to  pay  him  his  wages. 

« 

WA^HlKGTOJSTy  Justice,  It  is  unnecessary  to  give  any 
•pinion  as  to  the  original  contract^  to  go  from  Philadelphia  to 
Hayti,  whifih,  being  prohibited  by  the  laws  of  the  United  States, 
feeips  to  be  relied  upon  by  the  captain,  as  a  reason  for  not  pay* 
iDg  the  wagee  ckdmed  by  the  libellant.  That  contract  was  put 
as  end  to  at  Philadelphia,  if  the  statement  made  by  the  libel- 
lant be  true,  and  if  not  sa,  still  it  was  not  unlawful  for  the  libel- 
lant to  enter  on  board  this  vessel  at  Hayti,  as  a  mariner,  on  a 
voyage  to  Philadelphia.  The  question  is,  did  he  forfeit  his 
'Ut^t  to  w«ges,  by  desertion,  before  the  voyage  was  finished  2 
The  affirmative  of  this  fact  is  stated  by  one  witness,  positivelyt^ 
tad  another  speaktf  only  of  his  going  on  shore,  but  does  not  re- 
pvisent  it  as  a  desertion ;  nor  does  he  know  whether  he  retum«> 

'  ed  again  or  not.  Two  other  witnesses  prove  that  he  came  on 
board  at  Philadelphia,  did  work  by  orders  of  the  mate,  and  one 
proves  that  the  ettptaiti  promised  to  pay  him  his  wages.  It 
does  not  appear  that  the  captain  made  any  entry  on  his  log- 
boiA»  that  the  libellant  had  deserted  or  left  the  vessel  without 

•  leave ;  and  as  a  good  cause  should  be  assigned  and  proved  for 
net  paying  his  wages,  we  must,  upon  the  evidence  in  the  cause,' 

,  nqr  that  the  libellant  is  entitled  to  recover  them. 

The  sentence  below  must  be  affirmed,  and  the  clerk  is  to 
atfcevtain  the  wages  due,  conformably  to  the  agreement  of  the 
Ionics. 


v«.  IL        :        ,     Mm- 
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A  record  of  a  judgment  obtained  by  the  plMntifT  in  North  Caro&ia, 
Jtanes  Reed,  administrator  de  bonis  non  of  Bartow,  was  properly  given  m 
evidence  to  tbe  jury;  parol  evidence  having  proved  that  the  defendant^ 
Joseph  Read,  had  attended  the  taking  of  depositions  in  the  case,  while 
depending  in  the  Court  of  Noiiik-CaroHna,  and  that  notice  of  this  suit  was 
given  to  him. 

The  rule  of  law  is,  that  a  judgment  is  inadmissible  is  evidence^  ezeeptbe* 
tween  the  same  parties^  or  those  in  privity  with  tlici%  aod  ftr  the  same 
cause  of  action. 

A  mere  misnomer  is  not  sufficient  to  exclude  the  record  of  such  a  judgw 
ment  from  being  g^ven  in  evidence,  if,  in  point  of  fact,  tlie  party  appeared 
by  a  wrong  name,  and  instead  of  pleading  the  misnomer,  went  to  issue 
on  other  points,  and  judgment  was  given  against  him. 

An  aveiment,  in  the  action  on  the  judgment  that  he  is  the  same  person,  if 
made  out  by  proof*  will  fix  the  liability  of  the  d^endant  for  the  JQdg<- 
meut. 

Action  for  money  had  and  received.  The  case  was  as  fol- 
lows. An  action  was  instituted  in  the  State  Court  of  North 
Carolina,  in  the  name  of  Thomas  BartoW)  against  J.  Goodman^ 
in  September  1793,  for  the  recovery  of  a  sum  of  monef  doey 
in  which  suit  the  plaintiff  was  bail  for  Goodman.     In  March 

1794,  judgment  was  rendered  for dollars.  In  Se{ilei|i(j9^ 

1798,  a  scire  faciasy  reciting  the  death  of  Bartow,  and  the  ap- 
pointment of  executors,  issued  in  the  names  of  the  execttton^ 
for  reviving  the  said  judgmem,  and  the  same  was  revised. 
Bartow  died  in  January  1793,  before  the  action  was  brottght> 
which  Stevelie,  the  bail,  pleaded  to  a  scire  facias  brbught  by 
the  executors,  in  order  to  charge  him  with  the  debt.  Thia 
scire  facias  issued  in  September  1799  ;  the  plea  was  overruled 
on  demurrer,  and  in  December  ISOO,  judgment  waa  ghreD 

.» 
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against  the  bail.  Execution  issued  in  March  1801,  againal 
Stevelie,  which  was  returned,  levied  and  satisfied.  The  execu- 
tors named  by  Bartow,  resigned  the  execution  of  his  will,  and 
loseph  Read,  the  defendant,  was,  on  the  4th  of  January  1798, 
appointed  administrator  de  bonie  non^  with  the  will  annexed. 

In  September  1801,  Stevelie  sued  out  a  writ  of  error,  as  ad- 
ministrator of  Goodman,  who  was  then  dead,  to  reverse  the 
original  judgment  against  Goodman,  assigning  for  error  the' 
4eath  of  Bartow  before  judgment  was  rendered.  The  execu- 
tors of  Bartow  pleaded  in  nulla  eu  erratum.  The  jury  found 
tlie  death  cf  Bartow  in  February  1793,  and  in  September  1802, 
^  the  originat  judgment  was  reversed,  and  a  writ  of  restitution 
twarded.  The  writ  was  served  on  G.  Hawser,  the  former  agent 
of  Bartow,  who  stated,  that  his  powers  ceased  with  the  death 
of  Bartow,  and  that  h^  had  received  nothing  on  the  execution, 
and  had  nothing  to  restore.  The  writ  was  dismissed.  On  the 
motion  to  amerce  the  sheriff  for  the  above  return,  it  appeared, 
that  on  the  ^2d  of  February  1798,  Joseph  Read,  administrator 
with  the  will  annexed  of  Bartow,  appointed  G.  Shober,  his  attor« 
Xkey,  to  sue  for,  demand,  and  recover  all  sums  due  to  him  as  ad- 
ministrator, 8cc.,  by  J.  Goodman  ;  and  a  .receipt  was  produced, 
given  by  Joseph  Read,  for  six  hiiindred  and  thirty-six  dollars,  re- 
ceived from  said  8hober,  which,  with  one  hundred  dollars  wrong- 
ittllf  detained  by  Williams,  the  attorney,  and  thirty-four  dollars, 
ShoberV  commission,  was  in  full  of  the  debt  due  by  Goodman 
to  Bartow's  estate.  This  was  dated  in  May  1803  ;  also  a  letter 
from  6.  Haga,  one  of  Bartow's  executors,  dated  the  12th  of 
February'  1798,  to  G.  Shober,  mentioning  the  resignation  of  the 
executor,  and  the  appointment  of  Read,  as  administrator,  from 
whom  he,  Shober,  was  to  receive  orders  in  future. 

0(i  the  3d  of  July  1804,  a  notice  waa  given  by  the  plaintiff 
to  the  defendant,  Joseph  Read,  that,  on  such  a  day,  he  shoul J 
move  the  Superior  Court  in  North-Carolina,  for  a  writ  of  error, 
to  r^verae  the  judgment  obtained  in  the  name  <^  the  executor 
df  Bfotpiif  n^inst  him,  the  said  SteveUe,  as  bail  for  Goodman $. 

ft 
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the  service  of  which  notice  vrns  proved.  Agreeably  to  notice, 
the  writ  of  error  was  moved  for  in  September  1 804,  and  grant- 
ed against  James  Reed,  administrator  de  bonis  non  of  Thomas 
Bartow,  to  reverse  the  judgment  against  said  Stevelie,  aa  b^ft 
ef  Goodman.  The  death  of  Bartow  was  assigned  as  the  prin* 
cipai  error.  James  Reed^  administrator  de  bonis  iton  of  Barton, 
appeared  by  £.  Williams,  his  attorney,  and  pleaded  t»  9t«/to. 
€st  erratum,  'the  fact  assigned,  being  found  for  the  pYaintiGF  in 
error,  judgment  against  the  plaintiff  as  bail,  was  reversed  m 
March  1806. 

The  jury,  upon  the  above  evidence  given  in  Hiis  cause, 
found  a  verdict  for  the  plsdntiff,  subject  to  the  epHikm  of  the 
Court  on  the  following  point  reserved,  vie,  whether  the  re* 
cord  of  Stevelie  vs.  James  Reed,  administrator,  was  properly 
admitted  in  evidence  to  the  jury,  parol  evidence  having  been 
given,  that  the  defendant,  Joseph  Read,  attended  the  taking 
of  depositions,  and  the  examination  of  witnesses  in  the  suit, 
to  reverse  the  original  judgment  against  Goodman,  on  notico 
given  to  him,  firout  the  notice,  and  that  notice  was  given 
to  him  (firout  notice  and  affidavit,)  that  a  writ  of  error  would 
be  brought  to  reversei  the  judgment  against  the  plaintiff,  as 
special  bail;  and  if  the  said  record,  was  not  properly  admitted, 
then  whether  this  action  can  be  supported  upon  the  above  pa- 
rol proof,  and  the  other  written  evidence  in  the  cause.  If  the 
opinion  of  the  Court  is  in  the  affirmative,  on  both  or  either  of 
these  points,  judgment  to  be  entered  for  the  plaintiff;  if  in  the 
negative  on  both  points,  judgment  to  be  entered  as  in  case  of 
a  nonsuit. 


WASHJJ^GTOJ^j  Justice,  delivered  the  opinion  of  the  Court. 
The  first  question  to  be  considered  is,  whether  the  record  in  the 
suit  of  Stevelie  against  James  Reed^  was  properly  admitted  in 
evidence  in  this  suit^  against  Joseph  Read,  administrator  of  Tlio* 
mas  Bartow  ?  The  rule  of  law  is  clear,  that  a  judgment  is  inad- 
a^ssible  in  evidence^  except  between  the  same  parties,  or  tho$(e 


^ 
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in  prmty  with  theni}  and  for  the  same  cause  of  action;  and  unlesa 
it  appear,  that  the  parties  to  the  record  offered  in  evidence,  be 
ID  fact  the  same  as  those  to  the  suit  in  which  that  record  is 
offered,  it  may  be  laid  down,  as  a  general  rule,  that  such  evi* 
dence  is  inadmissible.  We  say,  as  a  general  rule,  in  order  to 
avoid  giving  a  decided  opinion,  whether  if  a  judgment  be  re* 
ven^  and  made  void,  though  a  wrong  person  be  made  party 
to  the  writ  of  error,  such  reversal  may  or  may  not  be  given  m 
evidence,  in  an  action  against  the  person  who  actually  received 
the  money,  in  virtue  of  the  judgment  which  was  reversed.  It 
is  not  necessary  now  to  decide  that  question ;  but  we  shall  in- 
quire whe^er,  in  point  of  fact,  Joseph  Read,  the  present  de- 
fendant, was  or  was  not  a  party  to  the  proceedings,  in  which 
the  judgment  against  the  plaintiff  was  reversed.  It  was  admit- 
ted, in  argument,  that  the  mere  misnomer  is  not  sufficient  to 
prevent  the  evidence  from  being  admitted,  if,  in  point  of  fact, 
the  party  appeared  by  a  wrong  name,  and  instead  of  taking  ad- 
vantage of  the  misnomer,  by  a  plea  in  abatement,  went  to  issue 
upon  other  points,  and  judgment  was  given  for  or  against  him« 
The  averment  in  the  second  action,  that  he^te  the  same  persoUf 
if  made  out  ia  proof,  will  fix  his  liability  to  satisfy  the  first 
judgment.  N0W9  what  are  the  facu  in  this  case  ?  In  January 
K9«,  the  defendant  was  appointed  administrator  of  Bartow ; 
the  next  month  he- appointed  G.  Shober,  of  North-Carolina,  his 
ttltamey,  to  demand  and  sue  for  this  identical  debt  due  from 
Goodman.  In  1 80 1 ,  he  was  apprized  of  the  writ  of  error  brought 
hy  Stevelie,  to  reverse  Uie  original  judgment  obtained  against 
Goodman,  and  attended  (nominally,  it  is  true,  as  attorney,  but 
ki  &ct  in  his  proper  person,  as  representing  Bartow,)  the  tak- 
imig  of  depositions  in  that  suit.  It  is  worthy  of  observation,  that 
Uie  same  person  who  is  mentioned  in  the  defendant's  receipt, 
aa  the  attorney  who  had  retained  too  much  for  his  fee,  of  tho 
money  recovered  and  received  from  the  plaintiff  on  the  exeeu- 
tiofi  against  him,  appeared  to  this  writ  of  error,  and  pleaded  01 
nuiki  est  erratum.    This  judgment  beiisg  reversed}  the  plaU^r 
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tiff,  in  July  1804,  gave  notice  to  the  defendant,  that  a  writ  of 
error  would  be  moved  for,  to  reverse  the  judgment  against  him 
as  bail.  The  writ  was  granted,  and  we  find  an  appearance  en- 
tered for  the  administrator  de  bonis  non  of  Thomas  Bartow, 
but  misnamed  James,  instead  of  Joseph,  and  a  regular  plea  put 
in.  Now,  can  there  remain  a  doubt,  but  that  this  evidence  fulty 
supports  the  aveiment  that  Joseph  Read,  the  defendant  in  this 
suit,  and  James  Reed,  the  defendant  in  the  writ  of  error,  are 
one  and  the  same  ?  The  surname  is  the  same,  the  description 
of  character  is  the  same,  but  the  Christian  name  is  mistaken* 
Is  it  conceivable,  that  with  full  notice  to  the  defendant  of  both 
writ^  of  error,  and  with  an  attorney  in  fact  in  North-Carolinai 
an  appearance  would  have  been  entered,  except  by  his  orders, 
or  those  of  his  attorney  ?  That  without  such  orders,  any  person 
unauthorized,  would  have  appeared ;  or  that  knowing  of  the 
proceedings,  the  defendant  would  so  far  neglect  hb  duty,  as  not 
to  attend  to  and  defend  that  suit,  particularly  as  he  had  provi- 
ously  received  the  money  ?  It  is  impossible,  that  against  such 
a  mass  of  proof,  we  can  doubt  as  to  the  fact.  If  so,  the  record 
was  properly  admitted,  and  judgment  must  be  rendered  for  the 
sum  found  by  the  jury. 


OCTOBER  TERM,  18W. 


279 


Ilallet  et  al.  iw.  The  Phoenix  Insurance  Company. 
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It  18  ft  aniform  rale,  in  .estimating  the  loss  upon  a  vessel  which  has  never 
been  heard  of,  and  is  therefore  considered  as  lost,  to  calculate  interest 
after  twelve  nx>nths  and  thirty  days  from  the  last  period  when  the  veasd 
was  heard  from. 

V  ESS  EL  lost,  and  never  since  heard  of,  on  a  voyage  from 
Curra^oa.  The  question  submitted  to  the  Court  was,  from 
what  time  interest  is  tu  run,  and  the  vessel  to  be  considered  as 
lost  ? 

A  witness  was  examined)  to  prove  that  it  is  the  uniform  and 
undeviating  rule  in  all  cases,  even  of  coasting  vessels,  to  calcu- 
late interest  twelve  months*  and  thirty  days  from  the  last  time 
she  is  heard  from.  No  instance  of  a  case  to  the  contrary  wa^ 
shown)  and  it  was  stated  to  be  the  custom  as  to  all  the  ofi&ces. 

By  the  Court.  Upon  this  evidence  of  a  uniform  usage  upon 
this  subject,  we  shall  consider  ourselves  bound  by  it,  and  in- 
thia  fix  the  interest  to  run  from  twelve  months  and  thirty  days, 
fiom.  the  last  fi^riod  wtien  the  vessel  was  heard  from. 
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The  lien  of  a  judgment  which  bound  real  estate,  la  not  lost,  if  after  t  (ata- 
turn  fieri  facias  has  been  levied  and  returned,  the  plaintiff^  in  the  wiit^ 
ordered  further  proceedings  to  be  stayed.  AUter^  if  personal  property  is 
levied  upon,  and  suffered  to  remain  in  the  handi  of  the  defendant  in  tlie 
execution. 

Judgment  was  obtained  by  the  plaintiffs,  in  this  Court^on 
the  10th  of  December  1 807.  A  fieri  facta*  issued^  retomable  in 
April  1808,  which  was  levied  on  the  personal  and  real  estate  of 
the  defendant :  the  personal  being  sold,  and  being  insufficient 
to  discharge  the  debt,  the  real  estate  of  the  defendant,  lying  iii 
Bucks- county,  was,  upon  an  inquest  taken  by  the  Marshal, 
letumed  to  be  insufficient  by  its  rents,  to  pay  the  debt  in  seven 
years.  Upon  this  return,  a  venditioni  exjftonaa  issued,  return- 
able to  the  present  term,  by  virtue  of  which  the  real  estate  was 
^  sold,  and  the  money  is  now  in  the  hands  of  the  Marshal. 

In  December  1806,  James  M'CuUoch  brought  a  suit,  and  in 
March  1807,  obtained  a  judgment'  in  an  action  of  debt  on  a 
promissory  note  against  the  same  defendant,  in  the  Court  of 
Common  Pleas  of  Philadelphia  coumy.  On  th«  19th  of  Au* 
gust  1807,  a  testatum  fieri  facias  issued  to  theaheiiff^  Bucks 
county,  on  this  judgment,  who  levied  it  on  the  same  land,  Hui 
returned,  on  the  35th,  that  it  had  that  day  come  to  hand,  and 
that  fitrther  proceedings  had  been  stayed  by  order  of  the  phiiii- 
tiif.    No  further  proceedings  appear  to  have  been  taken. 

On  a  rule  obtained^  by  Meredith,  counsel  for  the  phistiff, 
to  show  cause  why  this  judgment  should  not  be  satisfied,  (it 
appearing  that  the  sale  of  the  land  is  not  sufficient  to  satn 
both  judgments,)  the  Court  were  of  opinion,  that  the  levy 
in  August,  under  M'CoUoch's  execution,  gave  him  a  prior 
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Men,  whicli  the  suspension  of  further  proceedings  ^d  not  im- 
psfa*,  so  as  to  give  a  preference  to  the  plaintiff  in  this  motion. 
This  is  not  like  an  execution  levied  on  personal  property, 
where  the  property  is  suffered  to  remain  in  the  hands  of  the 
M>tor« 

Rule  dUcharged^ 
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Btrn£  Tf?.  Holt. 

A  judgment  entered  on  a  bond  with  warrant  of  attorney,  was  let  atide,  tiife 
defendant  baying,  some  months  before  the  time  of  executing  it,  maided  Ut 
this  state,  and  deseribing  himself  in  the  bond*  as  late  a  resideat  of  the 
stite  of  Delaware. 

X  HE  defendant  obtained  a  ru}e  upon  the  plaintifiPy  to  show 
cause  why  the  judgment  entered  in  this  case,  and  the  execu- 
tion,  should  not  be  set  aside.  The  judgment  was  entered  in 
the  clerk's  office  on  a  bond^  with  a  power  of  attorney  to  con- 
fess judgment,  dated  in  September  1806.  The  judgment  was 
entered  in  December  1806,  and  an  execution  issued,  which  was 
levied.  The  ground  of  the  motion  was,  that  the  plaintiff  and 
defendant  were  both  citizens  of  this  state.  To  prove  that  the 
defendant  was  so,  a  deposition  was  read,  stating,  that  in  Julj 
1806,  the  defendant,  with  his  family,  was  residing  on  land  in 
this  state,  which  he  had  rented,  and  was  carrying  on  businesi 
as  a  merchant.  The  bond  stated  the  defendant  to  be  late  of 
Delaware  state. 

By  the  Court.  If  this  had  been  a  case  of  a  plea  to  the  jofia- 
diction,  the  evidence  would  have  been  sufficient  to  pmve  tte 
allegation  in  the  plea,  that  Holt  was  a  citixen  of  Peon^lvaiuA 
at  the  time  the  judgment  was  rendered.  It  is  proved^  that  in 
July  1806,  he  was  living  with  his  family,  and  keeping  hoiue 
on  rented  land  in  this  state,  and  carrying  on  business  as  a 
chant.  In  September,  the  bond  states  that  he  had  been  a 
aident  of  the  state  of  Delaware,  and  of  course  that  he  was  not 
then  so.  This  is  so  strongly  corroborative  of  the  fact  proved 
by  the  deposition^  that  we  must  consider  that  he  continued  aa 
inhabitant  and  citisen  of  this  state  in  December  following,  nil- 
loss  the  contrary  had  been  proved. 

Ruic  made  oAMlnir* 

Shoemaker,  for  defendant. 

Kossy  fiir  jpbontiff. 
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A  summary 'of  the  laV^  relative  to  stoppage  in  transitu. 

The  endorsement  and  deliyeiy  of  a  bill  of  ladings  or  the  deliveiy  of  the 
hin  without  endorsement,  if  the  cargpo  is,  by  the  terms  of  it,  to  be  deli^ 
▼ered  to  a  partkuiar  person,  amounts  to  a  transfer  of  the  property,  sub* 
ject  to  the  right  of  the  vendor,  if  the  connderation  be  not  paid,  to  reclaim 
the  propeHy  before  it  shaH  get  iRto  the  actual  poasession  of  the  vendee. 

if  a  &ctor  sell,  bonajide^  the  goods  of  his  principal  for  a  valuable  conmdera- 
tion,  by  assigning  over  the  bill  of  lading,  the  sale  is  valid  against  the 
principal  But  such  a  sale  is  not  valid,  unless  the  bill  of  lading  for  the 
goods  has  been  received  by  the  factor. 

The  principal  may  follow  the  money  in  the  hands  of  the  purchaser,  and 
if  not  paid  to  the  factor,  he  may  recover  it. 

Goods  sold,  bona  fide,  while  at  sea,  by  assignment  of  the  biH  of  lading*  the 
right  of  th^  principal  to  stop  in  transitu  ceases. 

A  factor  has  no  property  or  interest  in  the  goods  beyond  his  commimons^ 
and  cannot  control  the  right  of  the  principal  over  them. 

JrABHIJ/GTO^Ty  Justice^  ddivered  the  opinion  of  the  Court. 
This  18  an  action  of  trover  and  conversion,  in  which  a  verdict 
tea  been  found  fat  the  plstintiffsy  subject  to  tSe  opinion  of  the 
Court  upon  the  following  ca!^e..  \ 

Shoemaker  fc  Traverse,  merchants,  of  Philadelphia,  became 
considerably  indebted  to  the  plaintiffs,  of  Boston,  in  the  year 
\%d%  in  ft  course  of  commercial  dealings  which  had  taken  place 
iMtween  Chem.  With  a  view  to  discharge  this  debt,  they  made 
▼Sfioas  shipments  of  goods,  sometimes  to  the  plaintiflii,  and 
iomecim68  to  other  houses,  with  orders  to  pay  over  the  pro« 
ceeds  to  them;  and  it  was  to  be  remarked,  that  every  consign* 
meat  to  the  plaintiUs  was  accompanied  by  a  bill  of  lading  and 
iBvoice.  On  the  1st  of  November  1806,>  Shoemaker  &  Tra« 
-fmnm  wiote  to  the.  plaintiffs,  and  promised  to  make  them  a'  re« 
vnttance  hj  the  middle  of  that  week,  but  without  expressing 
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in  what  way,  whether  by  bUIs,  money,  op  goods;  but  on  the  8^- 
of  the  same  month  they  explain  their  meaning,  and  upon  roc^t 
of  a  large  sum  of  money  expected  from  St.  Thomas's^  promised 
to  remit  a  draft  on  one  of  the  Boston  banks.  On  the  \9ihf 
they  mention  their  expectation  of  receiving  a  considerable  sufll 
in  specie,  and  certain  cargoes  of  West  India  articles,  and  pro- 
mise a  remittance  as  soon  as  they  arrive,  in  which  expectatibii 
they  were  probably  disappointed,  as  nothing  more  was  heard  of 
this  remittance,  and  in  fact,  the  correspondence  between  the 
parties  seemed  to  have  terminated  until  the  57tb  of  DecembeTf 
when  Shoemaker  &  Traverse  .announced  their  failure,  and  de- 
termination  to  call  their  creditors  together.  Before  this  latter 
period,  Shoemaker  &  Traverse  had  purchased  and  shipped  on 
board  the  Goram,  a  general  ship,  then  lying  in  the  port  of  Phi* 
ladelphia,  sundry  parcels  of  flour,  and  amongst  them,  one  hxm* 
dred  and  fifty  barrels,  purchased  from  the  defendants,  whichf 
however,  were  never  paid  for.  For  this  parcel,  the  captain  of 
the  Goram  signed  three  bills  of  lading,  by  which,  taken  in  con- 
^nexion  with  the  invoice,  he  engaged  to  deliver  the  flour  to  the 
plaintiffs  op  their  assigns,  and  they  expressed  that  the  same 
was  shipped  on  account,  and  at  the  risk  of  the  shippers.  These 
bills  bear  date  the  3d  of  December  1806,  one  of  which  was  ii&- 
tained  by  the  captain,  and  the  other  two  by  Shoemaker  ft  Trir 
verse.  Shoemaker  &  Traverse,  about  the  5th  of  December^ 
finding  that  they  would  be  compelled  to  stop,  and  understanding 
from  their  clerk,  that  this  flour  had  been  purclmsed  firom  the 
defendants,  and  not  paid  for,  they  directed  him  to  retam  tl»eiB 
the  flour,  and  to  do  whatever  might  be  necessary  to  give  theaa 
possession  of  it.  The  clerk,  in  obedience  to  these  orders,  iis* 
livered  to  the  defendants  the  two  bills  of  lading  which  had 
been  retained,  and  returned  to^them  the  bills  of  parcels.  The 
captain  refusing,  however,  to  give  up  the  flour,  the  defendants 
sued  out  a  writ  of  replevin,  and  in  this  way  obtained  posa^siiNi 
of  it.  It  appears,  by  the  evidence  of  Mr.  Shoemaker,  that 
Shoemaker  &  Traverse  had  received  no  orders  froaa  the  jrisBi* 
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to  make  this  shipment ;  that,  though  ^hipped  at  their  own 
risk,  and  upon  their  own.  account,  it  was,  nevertheless,  their  in- 
tentioD,  that  the  nett  proceeds  should  be  applied  towards  the 
discharge  of  their  debt  to  the  plaintiffs.  No  bill  of  lading,  in-* 
Inocef  Of  letter  of  advlpe,  respecting  this  shipment,  was  tt  anf 
tine  forwarded  by  Shoemaker  Sc  Traverse  to  the  plaintiffs.  Bu% 
t8|e  captain,  upon  his  arrival  at  Boston,  delivered  to  the  plain* 
tiffs  the  bill  of  lading,  of  which  he  was  possessed.  The  ques- 
^on  is,  are  the  plaintiffs  entitled,  to  recover  ? 

A  number  of  cases  have  been  read  and  relied  upon,  to  p^ve^ 
oo  the  one  side,  that  Shoemaker  Sc  Traverse  had  a  right  to  stop 
tlds  flour  before  it  got  into  the  possession  of  the  plaintiffs ;  and 
on  the  other  aiie,  that  no  such  right  existed.  It  is  not  easy  to 
imderstand  how  the  doctrine,  in  most  of  those  cases,  respecting 
the  right  of  stoppage  in  traruituy  can  be  made  to  bear  upon 
this  case.  For>  in  the  first  place,  .-this  is  not  the  case  of  a  sale 
by  the  shipper  to  the  consignee ;  and  if  it  were>  being  made  to 
a  creditor,  whose  debt  exceeded  the  value  of  the  flour,  it 'cannot 
be  said  that  the  consideration  had  not,  or  might  not  be  paidv 
A  contract  of  sale,  accompanied  by  delivery^  amounting  to  a 
complete  tranaferof  personal  property,  the  i^estion  would  na- 
tuxelly  ariae>  how  far  the  shipment  of  a  cargo  by  the  vendor  to 
the  vendee,  constituted  such  a  delivery^  as  would  deprive  the 
former  of  his  equitable  right  to  reclaim  the  property,  until  the 
coasideration  is  paid  or  aacured.  This  point  first  occurred  in 
efffAyy  and  waa  decided  in  the  case  of  Wiseman  vs.  Vande* 
pot»(a)9  and  afterwards  in  Saee  vs.  Prescet,  (d);  where  the  right 
<tf  the  iKendor  to  step  the  goods  in  transitu^  in  case  of  the  insol- 
veacy  of  the  vendee,  before  the  g(x>d8  had  come  into  his  actual 
pea<essiony  was  establiehed.  The  same  question  soon  arpse  in 
the  Courts  of  law,  who,  adopting  the  equitable  principle  laict 
down  ia  the  above  cases,  gave  similar  decisions  in  favour  of  the 
vendor.    They  considered  the  endorsement  and  delivery  of  the 
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bill  of  lading,  or  the  bill  without  an  endorsement^  if  thexargo 
is,  by  the  terms  of  it,  to  be  delivered  to  a  particular  person,  as 
amounting  to  a  transfer  of  the  property  to  the  vendee,  subjecty. 
Bevertheless,  to  the  right  of  the  vendor,  if  the  consideration  be 
not  pAd,  to  reclaim  the  property  before  it  should  get  ktto  the 
actual  possession  of  the  vendee,  until  which  time  the  eontraafer 
Id  use  the  words  of  Justice  Ashurst,  in  Lickbarrow  V9.  MaaoH^ 
was  considered  aa  ambulatory.  All  the  cases  to  be  met  widi 
in  the  books,  are  either  those  of  goods  shipped  by  order  of  Ite 
consignee,  and  upon  his  account,  and  at  hia  riakf  or  without 
orders,  and  for  acco«iit  and  at  the  risk  of  the  skipper.-  The  fint 
class  of  cases  is  founded  upon  contracts  of  sale;  such  as  FeafoQ 
V9.  Bowers,  1  H.  Blac.  364.  Stokes  V9.  La  R^^ri^re,  3  T.  Rtsp. 
466.  Hunter  vs.  Beal,  cited,  ib.  Bur^hall  v«.  Howard,  cited» 
1  H.  Blac.  365.  Hodgson  tni.  Loy,  7  T.  Rep.  440.  Ellis  V9» 
Hunt,  3  T.  Rep.  464.  Hunt  v«.  Ward,  cited,  466.  Mills  to» 
Ball,  3  Bos.  and  Pv|ll.  457.  Hokt  vs.  PowneH,  1  Esp.  CaseSt 
S42.  Northey  V9,  Field,  3  fdem,  163.  Stubey  v.  Howard, 
3  H.  Blac.  504.  Lickbarrow  v9.  Mason,  3  T.  Rep.  63.  Saht- 
mons  V9.  Nisacy,  3  T.  Rep.  674.  Fowler  tr«r  M'Taggait,  7  T. 


Rep.  442.    Fuse  V9.  Wray,  3  East,.93. 

With  respect  to  goods  shipped  without  eiders,  and  upon 
count  and  at  the  risk  of  the  shipper,  they,  are  all  cases  of  prtn- 
dpal  and  agent  or  factor;  and  the  law,  in  respect  to  these  caseSf 
depends  upon  circumstances  peeuliar  to  each,  if  Che  fiittor 
sell  the  goods  to  a  bona  Jide  purchaser,  for  a  yainaliie  con^era* 
tion,  by  assigning  over  the  bill  of  laAng,  there  is  no  distinetiQii, 
in  principle,  between  such  a  case  and  those  jiist  mentioned;  ibr 
if  the  bill  of  lading  and  the  endorsement,  where  one  is  necea* 
aary,  direct  the  goods  to  be  ddivered,  generally,  third  persona 
ere  not  to  know  but  that  the  property  is  in  the  consignee  as 
vendee ;  and  if  a  purchase  be  fiurly  made,  it  is  nothing  leas  thaft 
a  sale  by  the  consignor,  through  the  intervention  of  an^agent* 
But  whether  even  this  could  be  done,  before  the  goods  had  goit 
Into  the  actual  possession  of  the  fiictoTj  was  made  a  questioD  in 
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Ike  case  of  Wright  vm.  Campbell,  4.  Burr.  2046,  in  which  the 
whole  doctrine  opon-the  subject  was  laid  down  by  Lord.Mans* 
field.  The  points  decided  by  him  were,  that  no  matter  how 
general  the  endorsement  of  a  bill  of  lading  is,  yet,  as  between 
the  principal  and  factor,  the  former  retains  a  lien  until  delivery, 
mBd  enen  until  the  property  is  actually  sold  and  turned  int* 
SOOQey ;  and  that  the  property^nay  even  be  followed  into  the 
liaiida  of  an  assignee  of  tho  bill  of  lading,  who  had  notice  of 
the  circumstances.  But  if  the  goods  are,  bonafide^  sold  whilst 
»t*8ea,  by  |Ks%nipeQt  of  the  bill  of  ladii^,  the  right  of  the 
prinoipal  to  stop  in  iran^iiu  is  defiMited,  because,  in  such  case, 
the  property  had  l»een  sold  by  the  authority  of  the  real  owner. 

• 

Appleby  v«.  MBock,  cited  in  Abbot,  340,  of  which  we  can  find 
tio  full  rq>ort,  was  either  a  case  of  goods  conaigned  by  order, 
end  of  course  sold,  or  a  consignment  to  a  factor,  who,  bonajide^ 
iieigned  away  the  bill  of  lading.  The  case  of  Duke  va.  Lu- 
mdei^  (a),  is  that  of  a  conugnment  to  a  factor,  who  fairly 
aaeigiied  the  bill  of  lading  for  a  valuable  consideration.  In 
Siiee  Ttf.Prescot,  (6),  Ragueneau,  the  Italian  factor,  was  con^p 
«dered  as  entitled  to  stop  the  goods  m  tran^Uu^  in  respect  of 
Ihe  inteaeat  whicfa  he  had  in  them ;  haying  paid  out  of  his  own 
pocket  a  part  of  thttr  price,  although  the  goods  were  in  fact 
taken  in  part  for  goods  belonging  to  Toilet,  his  principal. 

If  the  fitctor  has  not  sold  the  goods  in  the  manner  just  men^ 
tkmed,  it  ia  hnposaible  that  any  question  can  ever  arise,  as  be- 
tmupi  Usn  and  hia  principal,  respecting  the  right  of  the  latter 
1o  reclaim  the  property  at  any  time  before  they  are  bona  fide 
mkL  The  factor  hat  no  property  or  interest  in  the  goods  be* 
fcnd  his  commiasions,  and  of  course  cannot  controvert  the  ri^ 
•f  his'  principal*  Iff  indeed,  he  be  a  creditor  of  the  shipper,  he 
has  a  contingent  interest  in  viftee  of  his  right  of  lien,  whick 
the  possession  would  giie  ;»bii^  for  ^e  perfection  of  this  right, 
hemiist  acquire  and  retain  an  aaual  possession  of  the  property ; 

(a)  Peake's  CMC9, 188.  W 1  Atk.  345. 
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a  constnictfre  posses»on  wUl  not  do,  Kinloch  vs.  CTa%»  3  T; 
Rep.  119.  783. 

In  the  cases  just  mentioned  of  goods  shipped  without  orderSf 
and  at  the  risk  and  upon  the  account 'of  the  shipper)  h  will  be 
observed  that  the  consignee,  who  is  strictly  a  factor,  daims 
the  property  for  the  use  of  the  shipper,  and,  conseqaeotly,.thQ 
latter,  as  has  been  stated,  may  at  anytime  countermand th* 
consignment.  But  it  may  happen  that  the  consignee  is  en- 
titled to  the  property  for  the  use  of  a  third  person;  and  in  that 
case,  though  he  acta  as  agent  for  the  shipper,  lie  stands  in  the 
character  of  a  trustee  for  sach  third  person ;  and  if  the  consir 
deration  has  been  paid,  by  the  cestui  que  tru9ty  the  conaig^ior 
can  no  more  reclaim  the  property,  than  he  cei^  if  the  same 
bad  been  consigned  dizectly  to  the  person,  for  whMHe  use  the 
pnroperty  was  intended.  The  consideration  may  be  sud  to  be 
paid,  if  the  goods  are  shipped  in  satisfaction  of  a  pfe-^adsting 
debt. 

How  do  these  principles  apply  to  the  present  case  ?  'S^^tX 
is  the  OYideoce  of  the  plaintiff's  title  ?  The  bill  of  lading  an* 
thorized  the  dnUrery  of  the  flour  in  question  to  the  plaintil^ 
or  to  their  assigns*  But,  for  whose  use  ?  Jwiging  from  the  im« 
port  of  the  bill  of  lading,  taken  in  connexaon  with  Uie  iamce^ 
the  answer  is  obvious;— -for  the  use  of  the  shippers,  upon  wbose 
account,  and  at  whose  risk,,  the  sh^iment  was  made.  What  as 
this,  then,  but  the  naked  case  of  a  consignment  by  a-mefdnnt 
to  his  fector,  to  sell,  and  to  apply  the  praoeeds  aa  the  shipper 
should  direct  ?  Suppose  the  flour  had  not  beott  stopped)  bat 
had  arrived  safe  at  Bpston-x^where  wo^d  have  been  the  eti-« 
dence  of  the  plaintifis'  right  to  demand  a  delivery  of  it  to  them! 
They  had  no  bill  of  lading,  no  invoice,  not  even  a  letter  of  ad** 
vice,  .to  produce  as  thti  evidence  of  their  right;  and  the  bills  ef 
lading,  beii^  negotiable,  fhmi  the  terms  of  them,  might  have 
been  passed  by  the  ptfdiitilb  into  the  hands  of  a  third  person. 
The  possesuon  erf  the  bill  of  lading  by  the  p^^son  to  whom  the 
cargo  lA  defiTerable,  whether  aa  original  consignefe  or  at  en.* 
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donee,  rests  id  Um  a  legal  right  to  the  ptx>perty.  Caldwell  vsJ 
Ball,  1  T.  Rep.  905.  But  no  such  transfer  arises  from  the  bill 
retained  by  the  master,  because  such  is  not  the  inteilfled  opera- 
ticm  of  it.  Abbot  says,  (p.  143,)  that  <<  three  bills  of  lading  are 
taken  by  the  shipper,  one  of  whieh  he  retains,  and  the  oth» 
two  he  sends  to  his  agent,  or  some  other  person,  one  by  the 
▼essel,  and  the  other  by  some  other  conveyance."  But  he  adds^ 
^*  the  master  should  also  take  care  to  hare  another  part, /or  kU 
own  u^e:'*  by  which  it  would  seem,  that  his  part  transfers  no 
riglit  to  any  one.  It  is  for  his  own  use,  and  is  evidence  of  his 
right  to  collect  the  freight.  Can  it  be  possible,  that  the  master 
should  have  it  in  his  power  to  vest  a  legal  right  in  the  con* 
signee,  or  to  withhold  it^  by  giving  or  refusing  him  possession 
of  a  paper  intended,  solely,  to  serve  the  purposes  of  the  master 
himself?  Certainly  not.  The  Court  wishes  not  to  be  under- 
Hood  as  meaning  to  say,  that  a  bitt  of  lading,  endorsed  to  a 
particular  person,' or  which,  in  the  body  of  it,  directs  the  deli- 
Tery  to  him,  is  essentially  necessary  to  invest  him  with  a  right 
to  demand  the  cargo.  The  possession  of  a  bill  of  lading  to 
order,  not  endorsed ;  a  promise  by  the  shipper  to  endorse  it| 
or  to  send  a  IhII  of  lading ;  or  perhaps  even  a  letter  of  advice, 
stating  the  shipment  to  be  to  a  particular  person,  may,  as  be- 
tween these  parties,  and  where  the  consideration  is  paid,  give 
to  the  consignee  an  equitable  title,  sufficient  to  repel  the  right 
of  the  consignor  to  countermand,  and  even  to  defeat  the  I^gal 
right  of  the  holder  of  the  bill  of  lading,  with  notice  of  the  cir- 
cumstances, 'fbe  master  would,  in  such  case,  certainly  act  at 
his  peril,  in  delivering  the  cargo  to  such  equitable  claimant  { 
but  If  his  title,  as  such,  can  be  made  out,  it  is  probable  he  would 
incur  no  risk.  Had  Shoemaker  &  Traverse  been  bound,  by  any 
prior  agreement  with  the  plaintiffs,  to  make  this  shipment  on 
account  of  their  debt;  or  even  if  the  bill  of  lading  had  beea 
Ibrwardcd  by  them  to  the  plaintiffs,  with  a  letter  of  adiice  stat- 
ing the  purpose  of  the  consignment;  or  possibly,  (as  to  which, 
however^  bo  positive  opinion  is  intended  to  be  giTto,)  if  such 
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a  letter,  without  the  .bill  of  ladkig,  had  b^^en  forwarded;  a  very 
dififerent  case  would  have  been  prteented  to  the  view  of  the 
Court,  fi#n  that  uoder  conuderatlDB.  If  the  flour  had  got  into 
the  actual  pos^emion  qf  the  plaintiffs,  they  mif^t  have  retained 
it,  in  virtue  of  their  lien,  for  the  balance  of  their  a«^couot.  But 
here  is  nd  contract-— no  transfer  of  property,  by  means  of  a  bill 
of  lading,  or  even  a  letter  of  advice — no  specie  appropriasann 
of  the  proceeds,  and  no  possessioa  by  the  cons^ee.  No  con- 
tract, because,  though  the  letters  of  the  8th  and  I9th  of  No- 
vember speak  of  nsmitt^ces  generatty,  yet  so  hv  frntti  making 
an  appropriation,  or  eontahung  a  promise  to  appropriate  tiiis 
particular  cargo  to  the  payment  of  the  debt  due  &t>m  Shoe* 
maker  &  Traverse  *  to  the  plaiotifis,  th^  obviously  refer  to  a 
remittance,  in  dr«fu,  in  spftcief  or  in*  West  India  goods,  which 
Shoemaker  Sc  Traverse  expected  to  receive. 

If  there  be  any  case  in  the  books,  which  denides  the  rif^t 
to  be  in  the  intended  oonsigoee,  under  such  circumstances,  we 
'  have  not  met  with  it ;.  and  yet  it  is  believed, ^that  not  one  cane 
has  escaped  our  researches.  Harlbin  v«.  Smith,  1  B.  It  P.  565, 
was  the  case  of  a  cons&gnmnnt  to  a  fieictor  or  trustee,  in  pmsu- 
-ance  of  acpedal  agreement  that  the  goods  should  be  sold,  and 
the  neat  proceeds  applied  to- the  indemnification  of  a  third  per- 
son, for  advances  to  be  made,  and  which  were  actually  made. 
The  legal  title  was  vested  in  the  consignee,  subject  to  a  trust 
in  &vour  of  a  third  person,  who  had  paid  a  valuable  consider- 
alion  for  the  property  shipped ;  of  course,  the  right  to  stop  in 
transitu  could  not  occur.     In  the  case  of  H[|>hert  v«.  Carter, 
1  T.'  Rep.  745,  the  bill  of  lading  was  endorsed  and  deiivtred 
by  a  debtor  to  his  creditor ;  which  the  Court  cooside«ed  as, 
prima  facie,  a  transfer  of  the  property  itself,  and  as  a  payment 
firo  tanto.    But,  when  it  afterwards  appeared  upon  a  second 
trial,  that  the  real  intention  was  only  to  charge  thn  neat  pro- 
ceeds, the  Court  determined,  that  the  proy^nny  m  the  gowi* 
did  not  pass  by  the  endorsement,  and  that  consequently  the 
cons^or  jJiad  ^n  insurable  interest.    In  the  case  of  Kinlocli 
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V9.  Cimig,  S  T.  Rep.  319/783,  a  MM  of  lading  and  an  invoice 

were  transmitted^  and  the  object  of  the  consignment  was  de- 

<iared  to  be,  to  eodUe  the  consignee'  to  discharge  •ectain  ac- 

ceptancea,  made  on  account  of  the  consignor;  but  the  Iwll  of 

ladittgnot  having  been  endorsed,  no  right  passed  to  the  holder 

of  it,  o«  o«ewr,  and  he  was^considered  as  standing  mdlrely  in  the 

coadlition  of  a  factor.    The  cas^  of  Smith  v*.  Bowles,  2  £sp. 

Cases,  578,  and  Atkins  vs.  Burnet^  I  Sinu  165,  amount  to 

nothing  more  than  (his:  that  if  a  debtor  send  specie  or  good* 

to  his  agpsnt,  lo  be  dettveted  over  to  his- creditor,  though  with- 

emt  the-  knewiedgt  of  the  creditor,  the  e^ent  is  not  only  bound, 

by  accepting  $ibt  constgMnentf-  to  perform  the  trust,  but  the 

poastesten  of  the  agent  or  tnietee,  so  iur  yests  in  him  the  abso* 

lute  pfoperty  clothed  wlOi  the  tiwatt  thet  k  is  not  afterwavda 

ceomcinMndable  by  the  debtor.    In  these  cases,  there  was  a 

specific  apprepriation  made^hf  the  dehmr^ae  express  declara* 

<Cien  ckf  the  trust,  to  the  perfection  of  whiA  nothing  was  wanted 

hvt  the  aaaent  of  the  cestui  que  tnust  #.  but  which,  accoicding 

te  the  ease  of  Brftid  v«.  Lesley,  Yeiv.  164,  amouMied  to  a 

Irenafer  of  the  right  until  dissent ;  and  further,  there  was  an 

amtnal  posaessieA  o£  the  property  in  the  trustee^ 

It  has  been  befire  stated,  that  in  the  case  before  the  Co«rt> 
there  was  no  possession  in  the  plaintifib,  or  in  any  other  person 
fop  their  use ;  for  surely  it  cannot  be  contended,  that  the  mere 
poaaession  of  the  master  of  a  general  ship,  was  the  possesMon 
of  the  plaintifili.  It  has  also  been  stated,  that  in  this  case  there 
was  no  appropAttion  of  this  flour— no  written,  and  not  eren  a 
vesbal  declaMtion  of  a  trust  in  fovour  of  the  plaintiffs.  The  fact 
is  certainly  so.  The  private  intentions  of  Shoemaker  k  Tran 
rerse  were  to  i^ply  the  neat  proceeds  of  this  shipment  lo  the 
piiymeat  of  their  debt,  but  it  was  at  all  times  in  their  power  to 
tk^mgc  sech  intention ;  and,  certainly,  to  permit  the  rights  off: 
tiiird  persons  to  be  affected  by  a  sebeequaMt  declaration  of  those 
mtentionst  could  be  supported  by  no  pruciple  of  law  or  equity. 
Suf^Mae  iMa  consignment  had  been  made  to  some  third  pewmy 
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but  intruded  to  be  liir  Ihe  pKifpose  of  ^satiafyuig  the  plamtifi' 
demand;  could  the  ric^hl  «f-.SheemakBr  ^ Traitene  toc9Uiil«r« 
mand  theg^oaMyiii&eDt  h»ve  been  ftuestlsMd  ?  and  in  whet 
voold  the  supposed  ceae  differ  from  the  leeletei  exce|K  in  tMsy 
thet  if,  in  the  latter,  the  ^our  had  ^  ialo  the  aoHiiA  poMwhrn 
of  the  phAktiffe,  thej  niight  hav«  r^pdned  it  hy  Snm  oi  their 
lien  ?  Had  Shoemaker  k,  Tiyerse  thought  it  mere  for  thek 
whrantage  to  aeH  thia  cargp  at  Philadelphia  0r  elsewhere^  than 
at  Boston ;  or  choee  to  make  an  eqoal  diitnbution  of  it  ainohgst 
idl  their  creditors;  er  lo.prefMr  the  defcndnnis  to  the  plaintiffs; 
neither  thelnliof  lading  in  the  peeaeasionof  <he  waef  er,  nor 
their  foi:mer  mental  detennineftmiS)  eould  oppfcee  the  esereise 
of  their  right  to  do  so;  and  npeo  pafvng  the  nsaaler  hia  fre^ht, 
and  indemnifying  Mm  agamet  the  coneequeneen^f  hia 
ment  to  deliver  the  earga  to  Ihe  phumitts  it  was  mft 
|o  the  maater  to  reftiee  tn  aetnui  the  irargo. 

The  prapcwition  spited  hj  Lord  Mansfield,  in  ^bm  caae  eC» 
Alderaon  irt.  Temple,  4  Burr.  33dSy  ia  mnth'teo  geMnl  lx>  he* 
aalefy  applied  in  any  cnae.  It  would  neem,%a  if  he  bad  a  Tiew 
to  goods  which  had  bee)s  ordeiwd  and  paid  Ibr,  which  wonki  he 
the  common  case  of  vendor  and  vendee.  He  at>eaks  of  a  eargn 
eensigned,  which  must  mean  a  consignuMnt  in  the  naual  waf  » 
or  aoGompanied  at  least  bjp  some  written  evidence  of  the  in* 
tended  appropriation*  If  this  was  his  meaning,  the  dictnm  (finr 
it  amounts  to  no  more,  goes  no  farther  than  what  ia  laid  down 
in  the  case  of  Atkin  v».  Barwicls^  upon  which  he  appears  to. 
have  founded  it.  The  principal  case  was  that  of^nnte  endorsed 
and  sent  by  a  debtor  to  his  creditor,  and  received  hf  him ;  «>d 
tbe  dispute  waa  between  the  creditor,  and  the  ninignefli  ei  the 
dehter. 

The  case  of  Summerl  v4.  Elder,  1  Binoey's  Rej^  IQ6,  waa 
Aat  of  goods  purchased  by  a  foeior  with  fends  in  his  handai 
which  were  pot  on  beard,  as  the  property  of  Ue  principel,  and 
■pedically  f^qMropHated,  as  such,  by  a  letter  addressed  to  hie 
principal,  as  well  ae  by  a  UU  of  iading,    They  were,  in  iict| 
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tb^  property  of  the  penmi  whose  fiinds  had  hees  employed  in 
the  purchase  of  them,' independent  of  the  biM  of  lading;  as  to 
the  effect  of  which,  as  stalled  by  the  Co«ft  in  that  caii,  we  give 
BO  opinion.  Justice  Le  Blanc,  in  the  ease  ei  Cox  vs.  Hardon| 
4  East,  330,  says,  thalhrhew  good*  are  sent  by  A  to  B,  accord- 
ing to  order,  and  are  Uiipped  on  his  account  and  ri^,'.the  goods 
become  the  property  of  B,  without  any  bill  of  lading,  subject 
only  to  the  right  of  stoppage  in  tranBittu 

In  the  case  of  St^yensoB  vs.  Pemberton,  1  Qall.  3,  the  cargo 
was  ahippod  by  a-^btor  to  a  creditor,  with  ordavs  to  sell,  and 
apply  the  proeeeds  So  the  payment  of  hie  and  other  debts.  The 
right  of  the  ceimgnee  wae  eMMMied  against  Miother  creditor 
of  die  consigno^'^bttt  why  f  Because  tbe  goods  had  not  only 
got  into*  the  actual  posseasion  of  the  consignee,  but  the  purpose 
for  which  the  consxgnnMnt  was  made  was  specified.  The  case 
of  Wood  ws«  RMefa,  2  Oldl*  MO,  dslidee  wthiog  very  import* 
mt  to  tUs  point,- as  the  qveetion  was  life  very  maclt  to  the 
jury.  Bot  in  that  case^  k  is  stated,  thai  the  bill  of  lading  ii^as 
delivered  to  the  consignee;  and  one  question  left  to  the  jury 
was,  whether  the  consignment  was  for  the  use  of  the  consignee 
o^  conngnor;  wjiich  might  depend  very  much  upon  evidence 
that  does  not  i^pear  in  the  case.  The  evidence,  as  to  this,  was  • 
probably  against  the  conu^ee^  as  Hie  verdict  wjis  in  iavour  of 
the  plaintiff. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  judgment  . 
ovght  toW  in  favour  of  the  defonda&ts.  It  is  hot  an  unpleasant 
consideration,  Aat  the  legal  ground  upon  which  this  decision 
is  believed  to  be  made,  ia  consonant  with  the  Justice  and  equity 
ofthflwease;  ibrokhongh  k  wma  perfectly  honest  in  Shoemaker 
k  Tfwverae  t*  pay  tho  debt  which  was  duo  to  the  plaintyTs,  it 
ought  not  to»  %«ve  been  paid  wkh  property,  to  whkh,  in  con-, 
seieaeo^  they  wete  «oC  entkled. 
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£•  consigned  a  caigo  to  the  plaintiffs,  to  whom  he  was  indebted ;  and»  be- 
fore or  on  the  sailing  of  the  vessel  for  Copenhagen,  the  bills  (^la^g  (or 
the  same  were  asngned  by  him  to  Gardner  8c  Co.,  who  sent  the  defend- 
ant, as  tfaeir  agent;  to  comommcate  the  same.  * 
tht  cargo  wm  koA  by  Itm  plahitift,  and  laefiteiibe^hippe^lto  G«diier 
&  Co.  iiw»t«N|»  and  the  defimdant  dmm  the  MM  mMA  which  ifaia  aul 
waa  insthBted,  in  favoar  of  tha^pteitiflaj  «a  Gaidner  &  Ga«  for  a  balance 
.  clttmed  by  them,  being  the  debt  due  to  tb«m  by  £.«  which  bill  Gardner 

&  Co.  refused  to  pay.  ^ 

In  an  action  by  the  payee  against  the  drawer,  the  consideration  of  tbe  bil 

may  be  inquired  into. 
The  endorsement  of  aMUof  lacling  traasftfnaH  t2>e1eg«Il»glRin^iepI«- 
*  perty  to  tiK  assignee,  aad  the  conftgfiee  camot  ehaa  hiadehtiait  «f  Ihih 
pfoperly  shipped  to  himg  unless  it  wm  actually  inhMr|iwnninn  befan 
the  asslgaMent  of  the  bill  of  lading. . 
Where  a  consignment  had  b^en  made  bja  debtor  to  his  creditor,  the  trans- 
fer of  the  bill  of  lading  might  not  take  the  property  from  the  creditor. 
The  possesnon  of  the  conngnee^  afler  the  assignment  of  the  bill  of  ladings 
wafthe  poBseasion  of  Gardner  &  Co. ;  and  therefin^  ^e  phdnlilft  ooidd 
half*  tto  lien  aft  the  gbofti  r.  aiijgned  t»  them  for  the  debt  of  £. 

1  HIS  was  an  action  on  a  bill  of  exchange,  drawn  by  the  de- 
fmidant  on  Gardner  8c  Co.  in  fiivonr  of  the  plaintiffs,  wbick  w«s 
duly  protested,  and  notice  gfiren.  ^ 

•'  The  defendant  made  oat  the  following  case.  Om  Ecbart, 
on  the  loth  of  May  1806,  shipped  on  board  the  htey,  a^cargo 
consigned  to  the  plaintiffs,  merchants  u  Cppiinhafisi,  for  ao- 
count  and  at  the  risk  of  the  shipper.  At  this  time,  £eh«t  wne 
Jbdebted  to  the  plaintiffs.  On  the  36th  of  Maf)  about  th^tiiiie 
of  the  sailing  of  the  reasel,  or  shortly  after,  Eehart,  for  a  Tahi- 
»bie  consideration,  assigned  orer  the  bill  of  lading  to  Gardnar 
8c  Co.,  the  drawees,  who  immodiateiy  despatched  tte  detedent 
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to  CotMrnbagiMt.  in.  tpKitlier  ▼esftd,  to  Apprize  tlie^  i^ainfiffs  of 
^eir  right  to  tiMif cargo.  Tbe  ^rgo  vas  sold,  and  theplaiatiflrs 
alHpped  sundry  go^dhi  to  GardDer  &  Co.  in  return,  vftii«h»  toge- 
tiier  wkb  Uto  de^t  dno  to  thea  from  Echaft)  mndfi  a  balanoe 
d^  fron  Gardner  8c  Co.,  for  whioh  ftnell,  as  kis  agwty  drew 
tbe  bill  im  ^icli  t|ia  suit  isv  broughl.  -  If  tbe  ham  of  charge 
ag^iinst  £d»art  had  iMen  omitted^  the  balance  would  have  lieen 
in  favour  of  Gardner  8c  Co.  This  accouat,  from  the  heading  of 
ity  shows  that  the  plaintiib  knew  of  the  traatfer  of  the  cargo  to 
Gardner  Ic  Co. 

Hahowell,  for  the  plamtiffs^contended,  that  the  bill  of  lading 
Tested  such  a  title  in  ika  cjnaiy^mj  to  the  amount  al  least  of 
his  debt  against  Echart ;  that  Ecbart  could  not  have  stopped 
the  goods  in  tranaHUy  and  which  rigbt  he  could  not  divest  by 
an  assignment  of  the  J)iU  of* lading.  Of  course,  the  bill  was 
given  for  a  just  cofisideration. 

WJiSHIJVX^TOJV^Justicej  (Peters  abt^t,)  stopped  Hopkin- 
son,  who  was  to  have  argued  for  the  defendant,  and  observed, 
jthat  the  case  was  too  plain  to  justify  the  delay  of  a  furthM* 
discussion.  The  principles  whiph  must  govern  the  case  are  so 
clear,  that  there  cannot  be  two  opinions  respecting  them.  The 
suit  is  brought  by  the  payee  against  the  drawer ;  and  conse- 
quently, the  consideration  for  which  the  bill  was  drawn,  may  l)e 
inquired  into.  If  Echart's  debt  was  not  properly  chargeable 
to  Gardner  8c  Co.,  then  the  bill  was  drawn  without  considera- 
tion; beiiauBe,  striking  out  that  item,  the  balance  was  in  favour 
of  Gard^^  8c  Co.  The  legal  result  of  all  this  would  be,  that 
the  pkin^ffi  cannot  recover.  The  endorsement  of  a  bill  of 
lading,  triflMfers  the  legal  right  in  the  property'to  the  assignee, 
and  thMtiibre  al)  the  right  of  Echart  in  this  cargo  passed  to 
OardnCT  8c  Co.,  on  the  36th  of  May,  by  the  assignment  made 
•n  that  day.  Had  the  cargo  got  into  the  actual  possession  ot 
thfi  ptaMUrs  beiare  the  assignment,  they  would  have  had'  a 
Tii^  a  i^Kue  of  tlieir  lien,  to  satisfy  their  debt  against  Ecban, 
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out  of  Ike  procee^.^*  Bat  ibh  Ikn  can  wvev  anney  mMil  mch 
actiUii  pMsesam  is  obtained;  tnA  at  the  tiB9e-4t^tach«8,  tiie 
piopeftf  i&ujt  behmg  to  the  principaly  an^Jift  coatinuea  no  long- 
M  thaa  the  actual  possession  oonfinues.  Tlss  ink  wA  a  ood- 
aigBiBDiHt  bf  a  debtor  to  kis  creditor,  for  tte  p«rpo»e  of -dia- 
Qharging  adebt ;  iiit  from  a  prteicipal  to  Idi  fader,  fbraccoaAf, 
and  at  the  risk  of  the  principal.  The  poesession  of  Ao  plains 
tiifii  was  the  possession  of  Ckndner  8e  Co.,  who  had  acquired 
a  legal  title  to  the  property,  long  before  the  goods  arriTed;  aad 
of  course  they  could  have  no  lien,  on  account  of  aliebt  due  from 
Echart.  The  bill,  tlien,  is  drawn  witkout  consadenrtion)  and 
four  verdict  ^ould  be  Ibrtlfe  deindaiit. 

ne  ftlaintifa  tugcrtd  m  mn9uit. 
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R.  b^nf  Hidebted  to  tke  ^iA)llft»  tade  t  MH^  dUe  of  tbe  thl|»  lolui  ^ 
tlMOH  to  acoon  Ito  tflMtm  «r  Ite  4eH  Mid  iNot  cwt  ht  tbe  di^ 
ter,  ahe  btiqg  ft|Mt»Mifl  fatfa^  awMtof  tl»»  pkdflliii.  H«  bcmnrod^ 
Cmt  hU  own  piynwit  Anhb  Hic  dd(»iMkiit»  a  mm  of  mon^jri  wm^tfxlm 
mocxmty,  tHuiafencd  to  him  the  bills  of  kding  of  the  caigo  home*  for  the 
piiipo«e  of  bis  bdng  repaid  the  uooiiiit  of  the  loan  out  of  the  B^dghlf 
payable  by  the  general  shipped  on  boardf  the  Tesael.  * 

The  captain*  as  moifer*  has  no  right  to  pledge  thfe  fre^t,  to  taise  monejf 
ibr  hia  privftte  fotposea.  Aathe  ageat  of  Ae  owner%  which  the  captdiit 
iy  h%  'm  tl^iJiaimn  cf  »>oo>pgnee»  hecaiiaetoiilyliDr«bek«D4ll«l' 
liBBpfWpdb  ""d  hAAaaMothevMthariUpb 

ff the  captaki  myra  a  nwifg|i|HM  itrnpfmeuioih  he  might  charf^  the  Ireighti 
but  tf  he  acted  as  the  master  of  the  veasel  only,  when  he  ohafged  the 
freight  with  his  debt^  as  his  pos8essi<Hi  was  that  of  the  martgageei^  the 
legil  title  continoed  in  them,  and  he  could  not  encumber  the  freight  for 
haa  own  debts* 

XhIS  was  en  ection  brought  to  tbeoftrihm  freight  eerneil  by 
the  ehip  John,  from  Havana  to  PhiMelpMay  upon  eundry  goods 
bffDttgM  in  her,  belongfaig  to  different  nerchanlf  •  The  biUa  of 
lading  expressed)  that  the  goods  w^e  shipped  on  account  ind 
at  the  risk  of  the  respectire  ownere,  and  were  consigned  to 
them.  This  ressd  had  once  belonged  to  a  Mr.  Haynes^  wIk^ 
went  ont  in  tier  as  master;  but  belbre'lie  left  the  United  Statei^ 
lie  became  indebted  to  the  plahitiflii  in  the  sum  of  1150  dollarei 
to  satisfy,  or  rather,  as  it  was  admitted  by  the  counsel^  to  secnio 
which,  ke  execnted  to  the  plaixAiffs  an  absolute  bill  of  sale  f» 
the  Teasel,  an^  they  obtained  n  re^ster  in  their  own  names* 
The  letter  of  instmctions  from  the  phdntiflb  to  captMn  Ha]meS|^ 
Erected  him  ^te  go  first  to  Antigust  and  there  to'ol^ain  a  irsIgM; 
to  Chafleeion ;  or,  if  he  could  net  succeed  at  thet  ialend,  he 
waa.io  go  to  St.  TlitaMs*s  for  the  seme  purpose;  b«t  be  wm 
Vol,  II.  P  p 
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consigned  to  no  particular  person  tt  either  place.  The  captain, 
JtioWever^  went  to  Havana,  and  there  took  in  the  goods  on  freight, 
as  above  nentioned.  The  captahn  whilst  at  Havana,  being 
distressed  for  money,  for  his  firivdte  fiurfiostM  bbtalned  a  loan 
of  about  700  dollars  from  the  defendant ;  and,  for  his  security, 
ondoraoi  to  htm  the  M^  of  ladiiif,  and  wrole  a  letter  to  the 
plaintiffs,  diroeting  them  to  insure  tho  vosaol  and  freight  at 
9000  dollue,  and  reqoostihg  them  alao  to  paf  4o  jthe  defendant 
his  advances  to  him  out  of  theinsufonee.  Thio-kfttor  was  en- 
closed by  the  defendant  to  the  plaintif&i^  mentioning  his  advance, 
and  the  security  he  had  obtained^  and  requesting  that  the  freight 
might  be  ^p}ied  as  intended.  In  answer  to  this  letter,  the 
'plaintiffs  informed  the  defendant,  that  they  should  make  the 
jnanrance  as  requested,  and  that,  in  caao  of  Joas,  and  iha  annoiint 
coming  into  thair  posseaaioii,  aha  daM  of  thedofeadflit  afaoold 
be  attended  to.^  The  ftsael,  hoirefor^arrited  safe. 

fFJ^fflJSrG  TOJVj  Justice^  charged  the  jury.    It  is  admitted 

that  the  bill  of  sale  by  Hay  lies  to  the  plaintiffs,  though  purport^ 

• 

ing  upon  its  face  to  be  an  absolute  conveyance,  was  really  in- 
tjtend^  as  a  mortgage  lo  secure  a  debt  due.  This  being  under- 
.atood,  tho  letter  writfen  by  the  plaintiffs,  to  the  defendant,  is 
oasily  to  be  understood.  The  debt  due  to  them  from  Haynea, 
for  which  *the  security  was  given,  amounted  to  1150  doUara, 
and  they  were  directed  to  insure  to  the*  amount  of  2M0  dollars, 
•which  would  leave  a  surplua,  in  case  of  loss,  sufficient  to  satisfy 
also  the  defendant's  advances  to  the  mortgagor*  They  thero- 
fore,  with  due  caution  and  prudence,  promise,  that  in  case  ^ 
a  loss,  and  the-  amount  coming  into  their  hands,  the  claim  of 
the  d^endant  should  be  attended  to.  But  the  veasd  arrived 
,safe,  and  of  course  the  amount  insured  never  could  come  into 
^their  hands.  The  contingency,  then,  having  never  happened, 
.upon  which^  tiahility  in  the  plaintiffs  was  to  aciae,  the  dcfend- 
••nt  lost  tho  only  plank  upon  which  his  claim  could  be  saved. 
•For  surely,  as  master,  Haynos  had  ^p.poWer  tQ  pledge  the 
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frets^ht,  in  order  to^  nke  money  &r  his  private  purposes.  It 
was  contended,  that  being  consigned  to  no  person^  he  became 
necessarily  the  general  agent  of  his  owner;  but  suppose  this  to 
be  the  case,  (whfich  is  not  a^fpitted,)  still  he^could  not  in  that 
character,  any  more  than  in  that  of  master,  pledge  the  Irdght 
for  d^bts  of  his  own.  As  agent,  he  could  only  act  for  the  benefit 
of  his  principal,  and  all  beyond  th^t  was  without  the  scope  of 
his  authori^.  It  wis  th«^  contended,  that  as  moctgng^Nr  in 
possessien^  the  ^edge,  he  hai  a  power  to  charge  the  freight 
in  this  case.  It  migirt  have  been  so,  if  he  had  held  the  possiis- 
sion  a8  niortgagor,  But  he  acted  as  master,  and  servant  of  the 
mortgagee,  and  appeared  in  this  character  in  li^s  transactions 
with  the  defendant.  This  is  abundantly  proved  by  his  and  the 
d^feiidant's  kiteca  Iq  the  g^ayitiffs.  This  is  a  %ct,,ho|pever, 
submitted  to  the  jury,  and  is  th*  piy^ifid  the  cau%s.  If  he  act- 
ed as  mwttibTf  km  poasessieo  was  the  poisession  o#  the  mortga« 
gee,  in  w4iom  the  legd  title  to  the  vessel  being  vested,  the 
kgai  title  to  the  freight  also  vested,  as  an^inseparable  incident, 
iimess  parted  with  by  the  plaintiffs.  If  tte  plaintiffs  have  been 
direrpaid  their  claim  against  Haynes,  they  m^ay  be  compelled 
m  another  way  to  account,  and  to  pay  over  any  surplus  to 
Hayaes,  or  to  the  defendant.  But  in  thia^aQ^ion^  the  plaintiffa 
must  recover.  ^ 

The  jury  found  for  the  defendant ;  believing,  from  the  evi* 
dence,  that  the  captidn  was  intrusted  by  the  plaintiffs  with  the 
possession  of  the  pledge,  in  his  character  of  mortgagor. 


M.  Levy,  for  the  plaintiffs. 

Channcey  and  Sergeant,  ibr  the  defendant. 
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Inniranee  was  made  dn  the  freight  of  the  Venua  from  Ffcihidelphia  to  the 
Iflle  of  Frtnce,  CHi  6ie  voyage  insofcd,  fte  difp  waa  atopped  by  a  Bri- 
tkh  ibip  ef  war»  OB  the  IMi  of  Jaimary  lM6i  detaAicd  filr  a  Aoft  time, 
wd  diflDhiiged»  her  regkter  bci%  enteadl  **mirmA  wA  te  ptooecd 
taanf portmthepeaBeaHonof liiallajea^aetltmMa.**  JkeVenuaie- 
tttroed  to  PhOaddptv*  on  the  23d  of  Februa^  1806^  and  the  aaauied 
ebimed  for  a  total  loss.  The  Isle  of  Rvice  waa  not  blockaded  by  an  ac« 
tual  force,  until  afVer  the  lit  of  February  1808 «  but  the  captain  of  the 
Britiah  ship  informed  the  master  and  owner  of  the  Venua,  that  the  late  of 
France'  'mm  Meckaded,  'and  diat  ahe  woqii  be  priie,  'irhidi  canaed  tte 
Venua  t9  ret^n  t»  PhUadilpliia. 

Under  what  etamwurtanoeaite  QMMter  of  a  aUp  viil  te  jmtt^ 
iagliia- voyage,  &om  apprehennooa  of  danger.  • 

The  actual  existence  of  a  blockading  force,  and  only  leaaonable  doubt  pi9* 
Tiuling  that  there  is  danger  from  it,  does  not  justify  a  deviation  fnm  a 
voyage  insured. 

If  the  underwriter  ia  to  be  rendered  liable  for  a  technical  total  fcm^  where 
fione'haa  really  been  susluned,  the  insured  ought  to  do  all  in  his  power 
to  prevent  such  loai^  and  he  should  proceed  upon  liia  vcTage  mM  llto 

.  danger  of  an  actual  loss  is  rendered  manifost, 

Tlie  Isle  of  France  not  being  in  fact  blockaded,  there  waa  not  a  l^pai  or 
actual  force  to  prevent  the  Venus  proceeding  there. 

Information  of  the  place  to  which  a  vessel  is  proceeding,  being  aummnded 
by  hostile  privateer^  wiTl  not  authorize  the  captain  breaking  up  his  voy<» 
age,  ftom  an  apprehennon  of  danger,  and  thus  make  the 


An  increase  of  risk  after  the  voyage  la  b^pini  wiS  not  eMfaaa  die  insniied, 
beyond  a  prudeat  and  necessary  deviation  in  order  to  avoi^  it 

Warning  and  end9r8ement  of  papcrii  do  not  amount  to  *<an  arreatt  re- 
straint, or  detention,'' 

When  the  Jury  assume  the  right  to  draw  condunons,  which  are  exclo* 
aively  the  piovince  qf  the  Court,  they  will  be  disKgaided 

The  insurers  on  the  fac^  of  the  Vemia  ate  not  fiidik  te  llie  i»e,  a»  the 
Tpy«ge  WW  impcopw^lirokMi  a|p* 
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Tlie  inniredoilift  «lwa3r8  static  to  the  undefwii|eni«faftdcfl  tMioMbr  hit 
ofiier  to  abaadoD,  aod  if  lie  iji^es  m^  it  U  no  olgectios  that  he  doce  not 
state  other  xeasoni.  ^ 

If  the  asAlred  states  an  tnsufficient  Feaspn  for  abandomng,  he  cannot,  at  the 
tiial,  re^  upon  one  not  stilted  hi  the  not!c<i. 

X  HIS  was  n  action  feundcd  on  »  policf  ti  insurance,  dated 

the  itii  of  December  ttOf,  o^tke  teight  of  the  ahip  Vennsy 

valued  at  «Aght  Iboufand  doUars,  at  and  from  PhHadelpMa  to 

thelaleof  Franea»  The  p^icy  vat  in  the  usual  form.  Thejurf, 

at  the  last  term,  fetMd  a  lyeeiid  verditft  as  follows:  That  ^e 

plaintifT  chartered  th«  ship  Vanus  to  L.  D.  Carpentler,  on  the 

loth  of  November  1807,  as  per  charter  party.    [The  charter 

party  is  for  m  royage  from  Phtladelphta  to  the  Isle  of  France, 

aftd  theaee  bacfty  at  a  freight  of  twelve  thousand  doRara,  of 

which  two  thousand  dollars  we«s  to  be  psid-  at  |!he  Isle  of 

Fmce,  md  tha  balance  on  her  arrival  at  PhilaMpbia.]    That 

Hie  p<rficy  was  effected  by  the  plaintiff  ^lAi  the  defendants,  on 

the  freight  of  the  said  ship,  for  the  sum  of  six  .thousand  dollars, 

aa  per  policy,  subject  to  the  conditions  fiterein  mentioned.  The 

said  ship  sailed  forthwith,  intending  to  prosecute  her  voyage  to 

the  Isle  of  Francb;  and  on  the  1 6th  of  Jaimary  I80a,  in  the 

aiiteyftoan  of  that  day,  while  sailing  and  piwceeding  on  the  voy^ 

age,  she  was  stopped  by  the  British  ship  of  war,  Wanderer,  in 

iMitdde  24^- 14'  north,  longitude  8^  55'  west,  whose  officers 

took  fSut  the  papers  and  crew  of -the  Venus,  and  plated  her  in 

the  possession,  and  under  tfie  orders  of  an  officer  and  eight  men, 

in  whoae  custody,  and  under  whoae  dvection  she  continueS( 

fipom  the  akemoon  of  the  16th,  to  the  morning  of  the  18th  of 

January,  fallawing  the  fleet  of  which  4ie  Wanders  was  a  pari 

of  ^bt  aaiiitM|«    That  on  the  I8^«b,  the  Bridirii  seamen  were 

whhdraww  Aoai  the  Venus,  and  hercrew  restored.    That  an 

officer  of  the- Wanderer  endorsed  the  certiftcate  of  o>p?nership 

of  the  Ven«%  as  welt  as  her  clearance,*  with  the  ic^iewing 

wordsi  tf  Skip  Venii%  wamegloff,  the  llth^  January  1808,  by 

Hisyinjsati^s  sUp  WsiMleffer,^itom  t>rooeeding  to  any  port  in 
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posMMon  of  His  Majesty's  enetid^.  £d.  Metley,  second 
lieutenant."  That  the  pos^Ssion,  by  the  British  force,  of  the 
VenuA)  wiH  not  as  prize^  but  merely  with  4  view  of  preventing 
the  Venus  from  jmisecuting  her  voyage  to  the  Ule  of  France. 
That  by  the  interruption^  detainment,  and  warning  off  by  the 
British  forcfif  the  voyage  of  the  said  ship  Veniw  was  broken 
up.  That  the  Venus  returned  t^  t];^e  pert  of  PhUad«lplii%  on 
or  about  the  23d  of  February  1 8O89  and  that  her  cargo  has  been 
restored  to  the  respective  shippers.  She  ardir«i  in  the  Dela- 
ware on  the  21&t  of  February.  That  fijna  the  5lh  or  6th  of 
Qecei^ber  1807,  until  the  1st  of  February  1801^  the  Isle  of 
France  was  not  blockaded  by  any  actual  naval  fioirce*  That  the 
plaintiff,  captain,  and  owner  of  the  V^ua^  was  vei^lly  iaforra- 
ed  by  an  officer,  of  the  Wanderer  not  to  ptocepd  to  the  Isle  ef 
France,  declarjiig  that  islai)4  to  l^e  -blockaded,  and  that  ake 
would  be  a  geod  prue  if  she  proceeded  thither^  That|  in  xob^ 
sequence  .thereof,  the  said  King  was  fully  justified  in  retumiDi^ 
to  th^  port  of  Philadelphia.  That  op  her  arrival  at  Philadel- 
phia^  she  waa  unable,  te  renew  U^e  voyage,  by  reason  pf  the  eni^ 
l)argo»  laid  on  the  32d  of  Deoember  tost.  The  vessel  and  cargo 
were  American  property,  and  chartered  to  «n  American  citi* 
zen :  that  King,is  an  American  ciiizen,  of  New- York  i  that  the 
Venus  had  on  board  all  the  usual,  regular,  and  necesaary  pa* 
pers,  and  was  sufficiently  manned,  found,  fitted,  and  prepared 
for  the  voyage.  The  jury  find  the  British  oadera  of  eouacili 
dated  the  11th  of  November  1807,  as  appears  by  the  Londoa 
Qap&ette,  published  by  a^hority,  November  16th  1807;  and 
alsb  subsequent  orders  of  the  35th  of  November  fidHewii^.  If 
t&e  law  is  Sqjs  the  pkintif  ,  they  find  for  him  five  tboftsand  eight 
jAindred  and  eighty  dollars ;  Jf  otherwise,  for  the^efiipudaat. 

The  notice  of  abandon«aent  stated,  that  the  ekip  Venue, 
bound  frem  Philadelphia  lo  the  Isle  of  France,  Imvipig  had  her 
rfgiat^  endorsed}  and  warned  by  the  British  ship  Wanderer 
(rem  proofing  t%  he^  deitLtiatiopy  has  returned  to  this  port, 
b^  which  drcQipistance  her  ypymig^iB  brokfo  up  i  therefim>  the 
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fieiglH  ipBured  hf  the  abvve  poticji  ift  mbaadone^  to  tlio  defend- 
ants.   Dated  Febniky  33d,  18e». « 

• 

The  ottlir  queetion  ia  thia^eaiMe  h,  whether  the  g^imd  of  aban* 
donmeN^  stated  id  th»  iiotice,  b*  sufficient  m  law,  to  entitle  the 
|»laiotiff  to  recover  as  for,  a.totai  l6t/b  ? 

Thia.q«iettion  must  depend  upon  the  &lr  cDnsiroction  of  the 
contraot,  m^kh  tliese  parliea  have  entered  iirto.  The  nature  of 
the  obligatioo  wbieh  the  underwriter  asftumes,  is,  that  the  ▼es- 
se! or  cargo,  as  either  ma^  be  inanred,  ahall  go  in  Hietj  to  the 

4 

|»ort  of  destinaCJi^Q ;  or  that  the  freight  shall  be  earned,  if  the  in- 
surance be  upon  freigkt,  notwiUisleading  any  of  the  perils  enu- 
inewted.in  the  pblicy ;  ahd  that,  if  in  consequence  of  those 
ferilsi  or  either  of  them,  a  loss  should  happen,-  he,  the  under- 
waiter,  irill  iademnifj  the  insured  against  such  loss.  If  the 
property  insured  be  actually  lost,  or  the  voyage  be  put  m^  end 
to  by  any  of  the  edbroerated  perils,  in  which  case  a  technics) 
total  loss  takes  place  at  the  option  of  the  insured,  he  is  at  li- 
I    '  berty  to  abandon  all  his  isteiest  to  the  underwriter,  and  to  'de- 

mand the  stipulated  indemnification.  The  qaestion  then  will 
be,  whether  the  blockade,  declared  l)y  the  British  orders  in 
eoanoil  of  the  l  Ith  %nd  25tfa  of  November  1807|  and  the  warn* 
isg  given  to  the  Venus,  in  this  case,  amounted  to  a  peril  within 
the  words  <«  priests,  lestraints,  and  detaiam^ts  of  princes,"  See; 
Seht  it  is  not  ptetended,  that  any  other  peril  mentioned  in  the 
policy,  applies  to  the  case.  Was  she  arrested,  restrained,  or 
dstaioed,  exoept  for  thjo  period  employed  in  examining  her  pa- 
pets,  and  from  which  she  was  soon  relieved  I  It  may  be  ad«- 
mitted,  wMhouf  difficulty,  that  a  vessel  may  be  restrained^  as 
weU  by  theoperalipn  of  law,  or  by  an  irritutibUprtroentiony  from 
performing  the  voyage,  as  by  the  af^plt^ation  of  actual  |fthysical 
ibrce.  The  vU  majot  lAay  be  substimtially  the  same  ki  its 
effects  in  either  ease,'providedt  tljiat  in  the  former,  there  exists 
in  ifectarightor  opower  to  maleo  the  restraint  effectual}  and  a 
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tVBtottaUe  itgree  of  c«iaiRty  tittt  it  will  be  and  can  be  to 
used.  An  embargo  is  as  niacb  a  reatraiat  and  deientiony  «!» 
thougb  it  amounts  to  nothing  more  than  a  legal  prohibidcMi 
against  the  sailing  of  the  Tess^ly  aa  if  abe  wei«  Ukmtk  bko  tbo 
custody  of  the  eAcers  of  the  goTernmont;  and  W9im  difiilied  of 
all  the  means  of  removing  from  the  wii|fff«  A  blockade^^fcniied 
by  the  actual  investment  6t  the  port  of  destlnalleBy  is  m  re* 
Btraint  imposed  by  the  government  to  irbieh  tbo  bioekadmg 
squadron  belongs,  although  the  ^esid  is  never  for  a  moment 
arrested,  and  is  left  free  to  go  wherever  she  pleaiesy  except  to 
the  invested  port.  Bot  in  tUa-caaet  the  attempt  to  enter  the 
interdicted  port  would  be  a  violation  of  the  l»ir  of  nations,  and 
would  be  followed^  with  akaosl  absohrta  ceitaiai^i  by  the  pe» 
Ai^y  of  seiaure  and  Goafacation;* and  there  exisu  in  Jbet,  a 
power  to  4nake  the  sttauiOy  and  to  enlorpo  the  penalty,  in 
some  caseS)  the  apprehension  of  restraint  has  been  oonaiderai 
as  .equivalent  to  a  real  restraint,  although  the  danger  waa  not 
immediate  and  certain;  which,  it  must  be  Idmitted,  is  going o 
great  way.  But  it  is  conceived,  that,  in  such  caaesy  the  actnal 
existence  of  a  power  to  restrain  must  be  shown,  and  no  reason- 
able doubt  shouM  be  felt,  but  that  it  would  ^d  conld  ha^obean 
effectually  exercised,  in  c&se  an  attempt  had  been  made  to  enter 
the  port  of  deatination.  If  the  underwriter  is  to  mawer  hit  a 
technical  total  loss,  where  none  has  really  been  sustained,  it  la 
the  duty  of  the  insured  to  do  ril  he  may  to  prevent  each  loea  ; 
and  he  should  proceed  upon  his  voyage,  until  tiie  danger  of  acn 
actual  loss  is  rendered  manifest. 

At  the  time  the  Venus  waa  notified,  by  the  coannander  off  Ike 
Wanderer,  of  the  blockade  of  the  Isle  of  France,  ahe  had  pei^ 
formed  but  a  small  part  of  a  very  long  voyage.  The  Isio  of 
France  not  being  in  foct  blockaded,  there  was  neither  a  i^;al 
nor  an  actual  force  to  pfevent  this  ship  from  entoriag  the  poft 
of  her  destination;  except  the  casual  danger  aming  from  cap* 
tare  by  privateers,  to  which  neutral  veaseia  Were  exposed,  bf 
the  in|u8tiee  and  rapacity  of  the  belKgerant  powers.  Of  connio^ 
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llie  situation  of  the  Venus,  io  relation  to  tlie  perils  of  arrest  or 
was  in  no  respect  cKasiged,  from  wbat  it  was  when 
left 'her.  port  of  departure.  It  is  in  rain  to  say  that  she 
inightt  after  the  endorsement  of  her  papers,  have  met  with 
British  cmisers,  in  which  case  this  evidence  of  her  having 
Wen  warned,  wnoold  have  snbjected  her  to  capture  and  condem- 
nation ;  fer  this  is  merely  stating  an  apprehended,  instead  of  a 
real  da&ger.  if  the  captain  of  the  Venus  had,  on  his  voyage, 
received  inlbrmatlon,  and  if  such  had  been  the  fact,  that  innu- 
anerable  privateers  covered  the  seas  over  which  she  was  yet  to 
ywi  this  would  have  very  much  increased  the  firohahiiity  of 
eaptiare,  but  it  would  hot  have  justified  the  insured  in  breaking 
mp  the  voyagey  a^ad  throwing  the  whole  loss  tipon  the  under- 
writers. 

An  increase  of  the  risk,  occurring  after  the  voyage  has  began^ 
w31  aol  excuse  the  insured,  beyond  a  prudent  and  necessary 
deviationi  m  order  to  avoid.it;  most  unquestionably,  it  will  not 
warrant  the  putting  an  end  to  the  voyage  ahogethfer,  as  was, 
done  In  the  prea^  case.  -  Neilson  V9,  The  Columbian  Insu- 
naice  Company,  1  Jt^n.  ^1,  is  a  stronger  case  to  justify  a  de^ 
Ration  Ihim  the  present,  because,  though  apprehension  of  dati- 
fer  aras  the  eause  of  it  m  both,  yet  in  that,  the  cause  was 
preaoiftf  in  ihia  it  was  contingent  and  remote.  It  is  not  neces- . 
any  far  the  Coiiit  to  say,  what  course  the  Venus  might  or 
aught  to. have  adopted  after  she  was  discharged  by  the  Wan- 
dkreV)  or  tt>  attempt  "U»  lay  down  a  general  rule  for  the  govern- 
wsnt  of  the  assured  in  simUar  utuations.  The  ground  of  our 
ayinioo  is,  that  die  reason  assigned  for  the  abandonment  in  this 
ease,  is  not  ^thki  any  of  the.perik  enumerated  in  the  policy. 
The  notificatlMH  warning,  and  endorsement  of  the  papers,  do 
not,  under  the  eiroiimatanfies  of  this  case,  amount  to  an  arrest, 
restraint,  or  detainment*  We  totally  disregard  the  conclusions 
«f  law,  which  line' jury  faave^drawn  from  theiae^s  found,  because 
liiey  are  not  onmpeteat  to  draw  sueh  conclusions ;  and  in  the 
preaent  kistui^i  we  canaetve  Oiey  have  mistaken  the  lav.    It 
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18  true,  that  tbe  Toyage  may  have  been  broken  up.  In  coDtt*' 
quence  of  the  circumstaneea  stated  by  the  jury ;  hot  ia  pcaU 
of  law,  this  was  not  a  sufficient  reason  for  the  step  which  via 
taken.  Nor  can  we  agree  with  the  jury  in  <lpinU»»  that  the 
rerbal  communication  made  to  captain  King  by  one  ef  the  ofi^ 
cers  of  the  British  ship,  or  ail  the  circumstaneea  of  the  emm 
taken  together,  justified  the  captain  in  retttmim^  to  Pl^n* 
delphia. 

It  is  bdieved  that  this  opinion  is  in  collision  w^  none  of  th* 
cases  which  were  cited  in  the  argument,  and  ia  f «dly  si^portei 
by  the  principles  laid  down  in  most  of  them.  An  exnmmatiwa 
of  these  cases  is  idl  which  now  remains. 

The  case  of  Schmidt  vs.  The  United  Insamnce  Compufv 
1  Johns.  349,  b  certainly  the  strongest  which  was  inferred  l# 
on  the  side  of  the  insured.  Without  pvjng  any  decided  Cfi- 
mon  upon  that  case,  it  will  be  suficieot  to  point  oat  the  cir- 
cumstaneea which  distinguish  it  from  the  present.  In  that*  the 
voyage  was  from  New-Tork  to  Hamburg.  The  Yeaad  had 
prog^ssed  as  far  as  the  English  Channel,  when  she  was  regji* 
larly  notified  that  the  Elbe  was  blockaded,  avd  tke  fact  w6«^ 
that  the  Elbe  «ra«  attually  Invented*  The  vessel,  however,  pro- 
ceeded to  the  nearest  port  to  that  of  her  destinntion*  She  wm 
warned,  comparatively  speaking,  in  the  very  n^hboufheod  of 
the  place  where  her  voyage  waa  to  end^  1^  a  British  aUp.of 
war;  and  it  was  highly  improbable  that  die  would  And  tMa 
blockade  raised,  had  she  persisted  in  pioseaidng  her  voyage 
to  Hamburg.  The  interdiction  of  ttade  with  that  port  mm 
legal ;  a  force  was  on  the  spot  to  prevent  and  to  punish  the  ai^ 
tempt  to  violate  it,  and  the  event  waa  conaidisradaa  certain,- if 
the  vessel  had  persisted  b  going  thither.  Upon  the  main  ques- 
tion the  Court  was  divided,  but  it  aoema  to  hav^  been'  agreed 
by  all  the  Judges,  that  there  must  be  evidence  of  a  blockade  in 
fwct^  and  that  a  mere  notification  amomtta  to  nttHiing.  In  tUa 
case,  the  Venus  had  probably  not  proceeded  a  tenth  put  on  h«r 
voyage,  no  actuui  mve^imenf  e/  ike  Me  qfJ^rmce  tmkic^  and 
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the  reBsel  i^turned  home,  leaving  it  aa  uncertain  then,  as  al  th# 
Hiae  of  bcf  departure,  whether  she  might  suffer  £rom  aii^  of 
U»  perils  agfiast  vhicb  aiie  waa  insured. 

Soott  V9,  labbf,  2  Johns.  3^,  vas  the  case  of  a  vessel  turn- 
ed awajr  ftom  the  port  of  l\er  destination  by  an  iirv€9ting  squads 
f^M,  so  that  tlie  owner  was  prevented,  by  actual  vit  majors  fix»m 
eomplying'  with  his  contract  to  carry  the  goods  to  that  port  $ 
notvithBtattding  which,  it  was  decided  that  he  was  not  entitled 
|0  his  freight. 

The  cases  of  Hurtin  vs.  The  Phoenix  Insurance  Companyi 
asd  Siinonds  vs^  The  United  States  Insurance  Company,  in  this 
Court,  turned  upon  a  bs'eakiag  up  of  the  voyage,  in  each  case^ 
hf  an  actual  foice  operating  immediately  on  the  subjects  in- 
sured, and  preventing  its  completion.  In  Morgan  V9.  The  In« 
«nrance  Company  of  North  America,  4  Dall.  455,  the  goods 
were  carried  to  Uio  port  of  delivery,  and  ofiered  to  the  con* 
aignee,  who  could  not  receive  them  in  consequence  of  an  order 
of  the  government.  The  Court  decided  that  the  freight  waa 
earned.  Neilaon  vs.  The  jColumbian  Insurance  Company,  has 
been  bdbre  noticed*  It  is  an  authority  agunst  the  plaintiff,  in 
whose  MMf  it  was  cited,  for  the  reasons  before  mentioned. 

These  me  all  the  cases  which  were  cited  in  support  of  this 
action^  so  ftr  jui  is  irecollected.  It  must  be  admitted,  that  the 
case  of  Hadkinaon  v«.  Robinson,  referred  to  on  the  other  side, 
was  decidad  upon  tbe.  special  memorandum  in  the  policy,  al« 
though  k  did  npt  necessarily  turn  upon  that  circumstance;  and 
Hiereibre,  it  is  not  to  be  relied  upon  as  an  authority,  in  a  case 
wafiected  by  the  memorandum.  Dyson  v«.  Rowcroft,  which 
fefiowed  aopm  afterwards^  3  Bos.  and  Pull.  474,  furnishes  a  sa« 
tiafiwtory  opvineaitary  upon  tbe<  espFessions  made  use  of  by 
i^rd  Alvanley  in  the  former  case.  Tins  also  waa  an  insurance 
en  articlea  ei^oai^ted  by  a  memorandum  from  lossea  not  total 
in  their  nature.  The  articlea  were  roidered  so  rotten  by  sem 
9p^er,  that  it  became  necessary  to  thr^w  them  overboard.  Her» 
the  peril  whifcb  prodoaed  the  tola!  loss  of  the  thing  insured. 
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acted  directly  upon  it,  and  produced  its  destruction;  whereas^ 
in  Hadkinson  vs.  Robinson,  the  occlusioo  of  the  ports  ^  Ma- 
ples against  British  yessels,  acted  circuitously  upon  the  sub- 
ject insured,  since  it  could  tM>t  be  positively  said  that  thiB  was 
the  cause  of  its  destruction.  Nevertheless,  there  are  a  number 
of  very  strong  expressions  used  by  Lord  Alvanlef  in  this  case^ 
vbich  would  lead  to  a  conclusion,  that  his  judgment  would  have 
been  the  same,  if  the  policy  had  been  upon  goods  not  includad 
within  the  memorandum ;  for  if  the  embargo,  under  the  cir> 
cumstances  of  the  case,  was  not  such  a  penlas  would  juatify 
breaking  up  the  voyage,  it  would  have  been  ah€Mter  to  «ay  at 
at  once,  and  the  ground  of  decision  ^^uld  have  been  mora 
direct  and  intelligible,  than  thkt  which  waa  takan.  But  tfaecaaa 
of  Lubbock^  T»«.  Rbwcroft,  5  Esp.  50,  is  conceived  to  be  ^ 
rectly  in  point,  though  infinitely  stronger  than  the  present,  in 
favour  of  the  insured.     That  was  a  policy  on  twenty  bags  of 
pepper,  on  a  voyage  at  and  from  L6ndon  to  Naples,  LeghocDi 
or  Messina,  with  liberty  to  touch  at  any  port  in  the  Medfterra* 
nean.     When  the  ship  arrived  at  Minorca,  it  was  found  that 
Messina  was  in  the  hands  of,  or  blockaded  by  the  French,  in 
consequence  of  which  the  insured  abandoned  and  went  for  a 
total  loss.     Lord  Ellenborough  considered  that  the  abandeD- 
ment  was  made  from  an  apprehension  of  capture,  and  not  fnm 
'  a  loss  within  the  terms  of  the  policy,  and  that  if  such  was  al* 
lowed,  every  ship  about  to  sail  from  the  port  of  London,  to  a  port 
which  had  fallen  into  the  hands  of  the  enemy,  might  abandon. 
Erskine,  for  the  insured,  admitted,  that  though  one  hundred 
French  privateers  had  covered  the  seas,  so  that  the  probability  of 
capture  was  great,  this  would  not  have  justified  a  breaking  up  of 
the  voyage,  because,  notwithatanding  the  danger  was  so  immi* 
nent,  the  vessel  might  have  escaped ;  but  he  insisted,  that  in 
that  case  the  capture  was  certain.    This  case  appears  to  have 
been  overlooked  by  the  bar  and  bench,  in  the  case  of  Schmidt 
v«.  The  United  Insurance  Company,  or  it  might  probably  have 
shaken  the  opinion  of  some  of  the  Judgts,  if  its  attthoritf  was 
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iUowed.  Without  admitting  that  it  is  to  be  considered  as  v 
such)  it  maj  safely  be  said,  that  if  that  decisic^  be  nearly  right, 
the  opinion  of  this  Court  cannot  be  very  wrong.  The  principln 
laid  down  by  Lord  Ellenborough,  that  dn  apprehension  of  cap- 
ture jdoes  not  afford  a  cause  of  abandonment,  we  entirely  ap« 
prove;  whatever  we  might  have  thought  as  to  its  application  to 
the  circumstances  of  that  case. 

Without  determining  whether  the  delivery  of  the  cargo  to 
the  freighter,  after  the  return  of  the  Venus  to  the  port  of  Phi- 
ladelphia, did  or  did  not  defeat  the  offer  of  abandonment,  and 
without  giving  an  opinion,  in  this  case,  upon  the  effect  of  the 
embargo,  we  think,  that  upon  the  point  which  has  been  dis- 
cussed, the  law  is  in  &vour  of  the  defendants.     Our  reason  for 
avoiding  the  last  point  is,  that  the  embargo  is  nol  stated  in  the 
notice  given  to  the  defendants,  as  a  ground  of  abandonment, 
and,  consequently,  it  cannot  be  relied  upon  at  the  trial.    It  is 
incambent  on  the  insured  to  state  to  the  underwriter  a  suffi- 
cient reason  for  the  offer  to  abandon,  and  it  is  no  objection,  if 
he  does  so,  that  he  does  not  state  other  reasoiiH.  But  if  he  state 
an  insufficient  one,  h^  cannot,  at  the  trial,  rely  upon  one  not 
stated  in  the  notice.    This  is  clear,  from  the  nature  and  use  of 
an  abandonment.  The  underwriter  should  have  an  opportunity 
of  ^dging  wliether  he  is  bound  to  ieiccept  the  offer  or  not.    If 
bound,  that  h^  may  do  so  at  once,  and  by  becoming  the  owner, 
may  take  proper  measures  for  the  preservation  of  the  property. 
To  conceal  the  true  f^ound,  is  to  deceive  him  into  possible 
error,  and  materially  to  affect  his  interest. 

Judgment  for  defendants. 
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The  defendant  was  indicted  for  qnlading  from  a  vessel  in  the  port  of  Phila- 
delphia, three  bags  of  cofTee,  without  authority  from  the  proper  officer 
of  the  customs.  The  coffee  was  taken  at  night  in  a  boat  from  the  venel, 
and  part  put  on  the  ^iHiar^  the  rest  being  in  the  boat;  but  on  disooTeiy» 
it  was  returned  to  the  vessel.  The  Court  decided  't2iat  this  was  not  • 
landing  within  the  Act  of  Congreasi  of  March  3d,  1799. 

Ilie  twenty- seventh  section  of  the  Act  iq;>plies  only  to  the  captvn  or  mate 
of  the  vesseL  ^ 

X  HE  defendant  was  indicted  for  unlading  from  a  vessel,  which 
had  arrived  at  the  port  of  Philadelphia,  three  bags  of  coffee^ 
>vithout  being  duly  authorized  by  the  proper  officer  of  the  cus- 
toms to  unlade  the  same,  &c.  It  was  proved,  that  the  defend- 
ant was  seen  to  bring  from  the  vessel  in  a  boat,  in  the  night 
tjme,  three  bags  of  coffee,  which  he  had^  got  only  in  part  on 
the  wharf,  the  other  half  of  the  bags  lying  on  the  gunwales  of 
the  boat,  when  the  witness  discovered  himself.  The  defendant 
then  took  back  the  bags,  and  returned  them  to  the  vessel.  ^ 

The  Court  informed  Mr.  Dallas,  that  this  was  not  a  landing 
of  the  coffee,  so  as  to  constitute  an  offence  under  the  fiftieth 
section  of  the  law ;  nor  is  the  defendant  charged  with  landing 
it.  The  twenty-seVenth  section,  which  makes  the  unlading  an 
offence,  applies  only  to  the  captain  or  mate.  The  Court  di- 
rected the  jur^  to  acquit  the  defendaat,  which  tbey  accordingly 
aid. 
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Jb  an  action  for  a  violation  of  a  patent  gninted  by  the  United  States  for  aii 
alleged  oii|^nal  inventioiiy  the  plaintiff  must  satisfy  the  jury  that  he  waa 
the  original  inventor,  in  relation  to  every  part  of  the  world. 

Although  no  proof  was  made,  that  the  patentee  knew  that  the  discoveiy 
had  been  made  prior  to  his,  still  he  could  not  recovery  if,  in  fact,  he  waf 
not  the  original  inrentor. 

JL  HE  action  was  brought  for  a  violation  of  the  plaintiff's  pa« 
Voat  right  for  making  suspenders. 

The  case  was  folly  proved  on  the  part  of  the  plaintiff. 

But  the  defendant  introduced  a  number  of  witnesses,  who 
proved  in  the  most  positive  manner,  tl^a^  suspenders^  precisely 
similar  to  the  plaintiff's,  had  been  used  in  England  and  France^ 
before  the  plaintiff  pretended  to  have  made  the  discovery,  and 
still  longer  before  his  patent  issued.  Some  evidence  vraa  giveny 
that  the  plaintiff  had  in  his  possession  one  of  those  suspenders^ 
before  he  obtained  his  patent,  and  of  course  knew  that  they  had ' 
been  invented  in  Europe.  The  question  was  left  to  the  jury, 
under  the  charge  of  the  Court. 

WASHIJ^GTOJ^j  Justice^  {Petev  absent,)  informed  the 
jury,  that  to  entitle  the  plaintiff  to  recover,  they  must  be  satis- 
fied that  he  was  the  original  inventor^  not  only  in  relation  to 
the  United  States,  but  to  other  parts  of  the  world ;  in  which 
respect,  the  Kc%  of  Congress  differed  from  the  law  of  England 
on  this  subject.  That  even  if  there  were  no  proof  that  the 
plaintiff  waa  acquainted  with  the  circumstance,  that  the  diaco- 
Tery  had  before  been  made,  still  he  could  not  recover,  if  in  tmth 
he  was  not  the  original  inventor.-  Upon  the  evidence,  the 
charge  was  strongly  against  the  plaintiff. 

t  ¥crdict  for  defcndtmt. 
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insiiiiiice  was  effected*  2l8t  December  IW,  on  the  Hazud,  to  TlaTana* 
She  cleared  on  the  21sft  of  December,  and  sailed  on  the  same  da;,  but  i 
vaa  detained  by  head  winds,  and  was  afterwards  arrested  in  the  bay  of 
Delaware,  and  prevented  from  proceedmg,  under  the  embargo  law,  pass- 
ed 23d  December  1807,  and  promulgated  at  Philadelphia  on  the  24tk 
December  1807 ;  in  consequence  of  which,  she  retumed  to  port^  and 
was  abandoned  by  the  plaintiff  to  the  onderwciteri.  The  insured  was 
held  to  be  entitled  to  recover  for  a  total  loss. 

It  is  a  general  principle  of  law,  that  whne  a  eontmct  is  lawful  when  madi^ 
and  a  law  afterwards  renders  performance  of  it  unlawful,  neither  party  to 
the  contract  shall  be  prejudiced,  but  the  contract  is  to  be  considered  at 
an  end. 

An  embargo  Aat^n  not  render  the  performance  of  a  contract,  the  execution 
of  which  it  prevents^  unlawful,  hut  only  suspends  its  execution. 

If  a  law  forbid  the  performance  of  a  contract  in  part  only,  he  who  is  boind 
by  it  must  stMl  peiftma  what  be  lawfully  may. 

Under  the  deci«ons  in  the  Engtiah  Courts,  the  einbaigoes  kid.-hy  govon- 
ments  were  considered  as  temporary  restraints  only,  which  did  not  avoid^ 
but  merely  suspended  the  performance  of  contracts  on  charter  patties, 
and  for  seamen's  wages. 

There  is  no  good  reason  why  one  may  not,  for  a  faluable  coo&deratioiit  in 
relation  to  a  real  transadion  concerning  property,  agree  to  indemnify  an- 
other against  a  loss  which  would  result,  in  case  an  embargo  or  such  a 

measure,  should  be  adopted  by  the  government. 

» 

Jl  HE  following  case  was  agreed  by  the  parties,  to  be  consi- 
-dered  as^  a  specif  verdict. 

The  plaintiff  caused  insurance  to  be  made  at  the  ofRce  of 
the  defendants,  by  a  policy  dated  the  21st  of  December  1807» 
upon  the  schooner  Hazard,  valued  at  3500  doilars,  for  a  pre- 
mium of  bve  p^r  cent,  at  and  from  Philadelphia  to  Havaa% 
^r9ia  policies  and  >varranties.    The  policy  was  duly  aeakd  by 
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tlie  dofandsAtS)  the  preiniam  paid  by  the  plaintiff,  iiid  the  fm* 
Ml  was  American  pfo^rty*  The  vessel,  with  a  valuable  cargo 
on  board,  cleared  out  at  the  cuBtom-bouse  of  Philadelphia  on 
the  9l8t  of  December  1807,  aiad  sailed  on  the  voya^  insured ; 
but,  owing  to  head  winds,  was  obliged  to  stop  at  Reedy  Island, 
VBt  the  river  Delaware,  and  while  Ij^og  there  waiting  for  a  windy 
she  was  arrested^,  stopped*,  detained,  and  prevented  from  pro- 
-^eeeding,  by  the  officers  of  a  revenue  cutter,  acting  under  the 
authority  of  the  President  of  the  United  States,  in  pursuance 
of  an  Act,  entitled  ^<  An  Act  laying  an  embargo  on  all  shipa 
and  vessels  in  the  ports  and  harbours  of  the  United  States,*' 
paaeed  on  the  33d  day  of  December  1807;  which  Act  was  re- 
ceived and  preoiulgated  by  the  collector  of  the  port  of  Phila- 
delpbia,  on  the  24th  of* December  1807.<  The  said  oflBkers  took 
envy  all  the  ships'  papers.  Being  so,  as  a9seriedv  prevented 
from  proceeding  on  her  said  intended  voyage,  the  said  schooner 
lay  at  Reedy  Island,  for  some  time,  after  which  she  was  order- 
ed to  the  city  of  Philadelphia,  by  mutual  Consent  of  the  plain- 
tiff  and  defendants,  without  prejudice,  to  the  rights  or  pre« 
tenuonaef  the  parties  in  any  respect;  and  has  since  been  sold, 
by  the  same  mutual  consent,  for  the  benefit  of  whom  it  might 
concern.  The  plaintifF,  having  received  information  of  the  said 
resaei  being  so  prevented  from  pro^^eedbg,  on  the  39th  of  De- 
ceaaiber  1807,  communicated  the  same  to  the  defendants  on  the 
ntat  day,  repeated  the  notice  on.  the  8th  day  of  January  1808, 
and,  soon  after,  he  abandoned  to  the  defendants,  and  claimed 
payment  for  a  total  loss*  The  question  submitted  to  the  Court 
is,  whether,  on  the  &cts  stated,  the  plaintiiT  is  entitled  to  re« 
cover  Cor  a  total  or  a  partial  leas,  or  whether  the  defendanta 
are  entitled  to  jadgraem. 

r 

WABHI/fQTOJsr^  JuMHee,  delivered  the  opinion  of  the  Conrt. 
The  qoestioB  Is,  whether  m  embargo,  Imposed  by  the  govern- 
■MBBt  to  which  the  insurer  and  insured  belong,  subsequeolly  to. 
tiM  eoauncneement  of  the  risk,  furdMies  a  legal  gmmd  of 

VvL.If.  .  Rr       . 
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abtfidotiment  ?  The  question  ia  thus  g;eneral!y  elated^  bacsiuv 
It  will  be  necessary  to  inquire— first,  whether  such*  an  obstruc* 
tioo  is  within  the  perils  of  <<  arrest^  restraint,  and  detainment 
of  princes,  &c.;"  ^nd  secondly,  whether,  if  Gompreheaded 
within  th6se  expressions,  such  a  contract  be  repugnant  to  any 
principle  of  law  ?  It  is  admitted,  that  this  precise  case  hm 
never  received  a  judicial  decision  in  any  of  the  Courts  of  Great 
Britain  or  of  the  United  States,  although  it  has  frequently  been 
glanced  at  by  the  Judges;  from  whom,  however,  nothing  beyond 
hints  of  their  opinions  can  be  collected.  We  are  sensible  oC 
the  difficulty  of  the  question,  as  well  as  of  its  importance  to 
the  parties,  in  this  and  other  similar  cases ;  we  derive  conaola* 
tion,  however,  from  reflecting,  that  t>ur  opiniaiii  if  wrongi  i» 
subject  to  a  revbion  elsewhere. 

The  first  question  to  be  considered,  is,  whether  a  domeatic 
embargo  amounts  to  an  arrest,  restraint,  or. detainment  of  the 
government?  That  the  expressions  used  in  the  policy,  ara 
broad  and  strong  enough  in  themselves  to  include  the  case  of 
embargo  generally,  can  scarcely.be  denied,  and  is  establiahed 
by  the  decisions  which  have  taken  place  in  relation  to  foreign 
embargoes.  Still,  however,  the  question  remains,  whether  an 
exception  is  to  be  implied  in  relation  to  an  embargo  imposed 
by  our  own  government,  upon  the  ground  stated  by  Valin,  that 
BO  person  is  presumed  to  guaranty  the  aots  of  his  own  prineo, 
without  an  express  stipulation.  How  it  should  happen  th«t 
this  question  should  never  have  occurred  in  England,  it  is  im- 
possible for  us,  with  any  certainty,  to  determine.  This  circum- 
stance has  been  laid  hold  of  by  each  side  in  this  cause,  and 
each  has  endeavoured  to  turn  it  to  his  own  advantage.  Argu- 
mants  derived  from  this  sourqe,  in  g;(Uieral,  cut  both  ways. 
Although  neither  can  rely  upon  it  as  decisive  in  this  case, 
ve  think  the  pretensions  of  the  insured  to  the  benefit  of  it  is 
best  founded,  for  the  ibliowil&g  reasons.  It  is  believed  that  he 
is  qisite  as  apt  to  claim,  in  every  case  where  there  is  a  chance 
jof  snccess,  as  the  insurer  is  to  resist;  perhaps  more  so.    It  is 
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not  probable  that  the  fbrmer  would  easily  surrender  a  right,  for 
Tirhich  the  general  expressions  of  the  contract  seem  to  afford  at 
least  a  plausible  gpround,  unless  tHere  were  some  evidence  of  a 
usage  to  qualify  and  restrain  the  literal  construction.  It  is 
much  more  likely,  that  the  latter,  acquiescing  in  the  natural 
import  of  the  expressions,  would  be  induced  to  pay  the  loss, 
without  perceiving,  that  in  principle  there  could  be  a  distinction 
between  a  foreign  and  a  domestic  embargo.  Another  reason^ 
and  one  which  has  no  inconsiderable  weight  with  the  Court,  is, 
that  this  seems  to  have  been  the  opinion  of  the  French  jurists ; 
and  although  they  may  have  been  founded  upon  positive  ordi- 
nances,  yet  it  is  probable  they  would  in  this,Nas  we  know  they 
liave  been  in  other  instances,  be  regarded  by  commercial  men 
as  evidence  of  the  general  law  of  merchants  upon  this  subject; 
no  judicial  decision,  and  no  custom,  appearing  to  the  contrary. 
The  sea  laws  and  state  ordinances  of  many  of  the  maritime 
countries  of  Europe,  haVe,  with  some  exceptions,  gradually 
become  incorporated  with  the  commercial  law  of  England,  by 
a  kind  of  tacit  adoption,  and  are,  in  these -cases,  considered  as 
evidence  of  the  custom  of  merchants.  These  regulations  are 
read  in  the  British  and  American  Courts,  and  have  frequently 
furnished  rules  of  decision,  where  the  positive  law  of  the  coun* 
try,  or  former  decisions  upon  the  pointy  had  not  prescribed  m 
^fiRerent  one.  Without  taking  time  to  go  through,  in  deuU, 
the  different  passages  from  Roccus,  Le  Gierdon,  Valin,  Emeri^ 
gon,  and  Pothier,  we  think  it  may  fairly  be  deduced  from  what 
they  say,  that  if  a  vessel  be  detained  by  an  embargo,  or  other 
temporary  restraint,  laid  by  the  authority  of  the  French  go« 
vemment,  afler  the  risk  hat  cammenced^f  the  insured  may  abaiH 
don ;  and  the  passages  where  they  appear  to  differ  may  be  re» 
conciled,  by  considering  them  as  sometimes  speaking  of  a  re» 
straint  imposed  before^  sometimes  a/her^  the  risk  has  com- 
menced; or  differing  upon  the  point,  whether  the  words  ^^cotn^ 
niencement  qf  the  voya§^e"  in  the  ordinance  of  Louis  XVI., 
mean  what  they  ezpi^Sy  or,  commerieement  <^  the  risk.  These 
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"opmionft,  taken  in  cooiMxian  with  the  unqaalified  ext>re«uon 
0f  the  contract  itt^f,  create  a  presumptioni  which  is  ahnQ9i 
^irresistible)  that  the  absence  of  a  positive  Eng^lish  authoritf 
upon  this  subject,  has  arisen  from  a  general  understandhit 
amongst  merchants  and  underwriters,  that  a  domestic  embargo^ 
equally  with  a  foreign  cme,  is  a  penl  withm  the  words  of  the 
policy. 

In  a  case  where  no  express  authonty  is  to  be  found,  the 
opinions  of  men  learned*  in  the  law,  and  the  dicta  of  JudgeSf 
which  in  other  instances  should  be  relied  upon  with  great  can* 
tion,  may  not  be  improperiy  resorted  to,  as  cofvoborative  evi* 
dence  of  the  law.  These  wilt  now  be  noticed. 
^  Much  greater  reliance  might  be  placed  on  the  dictum  M 

Lord  Holt,  in  Green  vt.  Young,  (a)  if  it  had  been  purdy  a  caii 
of  embargo ;  yet  it  is  quoted  by  Pa^k  and  Manhmll,  as  if  tht 
other  circumstances  of  the  case  bad  not  iniTuenced  theopinidft. 
In  Roche  V9*  Ecbri,  6  T.  Rep.  413,  .it  is  obHrious  that  Lord 
Kenyon,  as  wdl  as  the  counsel  on  each  side,  were  not  impmsa* 
ed  with  any  ttt^inction  bietween  a  foreign  and  a  domestic  em»- 
bargo :  for  the  Judge,  after  stating  that  Roccut»  Le  Olerdon, 
and  Green  vs.  Youngs  are,  upon  examination,  all  one  wa^i 
and  that  in  favour  of  the  assured;  concludes  by  saylag,  thstt  as 
to  a  domestic  embargo,  there  would  perhaps  be  but  little  ^S* 
culty  in  deciding  it.  There  can  exist  very  little  doubt  on  whkli' 
^de  the  inclination  of  his  mind  was.  In  Goss  v.  Withers,  9 
Burr.  694,  the  expresamis  used  by  Lord  Mansfield  are  certava* 
If  ▼eiy  general ;  and  dthough  both  Park  and  Marshall  have 
{Massed  them  into  the  service  to  support  thc^ir  opinions,  it  in 
apt  clear  that  he  had  in  his  view  a  domestic  embargo.  In  the 
ease  of  Hore  vs.  Whitmore,  Cowp.  784^  there  is  everf  remom 
Co  infer,  that  the  opieioD  entenained  by  the  beach  ^md  bar,  waB» 
tlMi  a  domestic  embargo  affords  a  cause  of  abandonment ;  be- 
eause,  if  the  contract  in  that  oase»  waa  either  suspended  or  p«t 

(a)  a  Ld.  ilqr*  MO.   3bdk.444. 
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Ibrmance  is  prevented  by  law,  and  the  law  exeases  it  What 
k  an  embargo  ?  In  its  nature  and  design,  it  imposes  a  tem- 
porary restrunt :  it  is  a  measure  of  precaution  and  statfc  po- 
licy, intended  by  the  government  either  to  distress  some  fo* 
reign  nation,  or  to  protect  the  property  of  its  own  citizens.  It 
is  true,  that  the  embargo  imposed  by  our  government,  in  De- 
cember 1807,  was  unlimited  as  to  time,  by  the  terms  of  it;  and 
the  concurrence  of  the  legislative  and  executive  branches  of 
the  government,  was  necessary  to  remove  it.  But  it  was  stUl 
an  embargo.    It  suspended  our  intercourse  with  foreign  na» 

'  tions,  but  did  not  declare,  or  mean  to  declare,  that  intercourse 
in  itself  unlawful.  The  British  embargo,  imposed  on  the  37t]i 
of  July  1796,  in  relation  to  Tuscany,  was  to  continue  untU  ikt 
further  order  of  the  coun^t  and  the  Russian  embargo  was 
made  to  depend,  for  its  continuance,  upon  the  compliance  of 
Great  Britain  with  the  convention,  on  her  part,  in  respect  to 
Malta.  Both  were  dependent  upon  events,  wiiich  the  govern* 
ments  imposing  them  could  not  control,  and  the  former  did,  in 
fact,  continue  betweep  two  and  three  years.  Yet  the  nature 
and  essence  of  the  measure  were  not  changed.  They  were  con- 
sidered as  temporary  restraints  which  did  not  ovoid,  but  merely 
suspended  the  performance  of  contracts  upon  cltarter  parties, 

a  and  for  seamen's  wages,  the  only  cases  which  were  brought  ja* 
dicially  into  discussion. 

Let  us  now  see  whether  a  contract  by  one  person  to  indem- 
nify ahother,  against  losa  arising  from  an  embargo,  which  the 
government  to  which  the  parties  belong,  may,  at  any  future 
time  impose,  is  Incondstent  with  the  sound  poHcy  of  the  na- 
tion. If  it  be,  it  is  admitted  to  be  void.  If  such  a  contract  be 
made  pending  the  existence  of  the  embargo,  it  is  clearly  void; 
because,  unless  it  is  meant  that  the  vessel  should  sail  in  dei- 
anceof  the  embargo,  the  contract  itself  wonld  be  nugatory. 
We  do  not  mean  to  speck  of  contracts  to  be  performed  after  tim 
restraint  is  removed.  We  can  see  no  good  reason  why  one 
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OCTOBER  TERM,  inm:       .  319 


Odlin  m.  The  Insurance  Company  of  Pennsylvania. 


tranaacHoHy  coficeming  property,  agree  to  stand  in  tBe  Blif»€» 
of  another,  as  to  any  lo&s  which  may  result  to  that  other,  in 
L  caae^a  measure  of  thia  sort  should  be  adopted  by  the  govern- 

ment. The  effect  of  an  interest  created  in  one  man  by  such  a 
contract,  in  opposition  to  the  measure  itself,  is  too  remote,  as 
to  its  influence  upon  the  conduct  of  the  government,  to  be  re- 
garded* If  a  contract  can  be  avoided,  because  it  may  possibly 
•:  become  the  interest  of  one  of  the  parties  at  some  future  day,  to 
'  oppose  the  passage  of  a  law^  which  may  then  be  thought  bene- 

ficial to  the  state,  it  is  not  easy  to  foresee  all  the  consequences 
€»f  such  a  prin<;jple ;  because,  there  is  no  supposable  subject 
concerning  which  a  contract  may  be  made,  which  may  not,  at 
aome  time  or  other,  become  also  a  subject  of  legislative  consi- 
deration ;  and  it  can  seldom  happen  that  any  interference  of  the 
(9vemment,  in' relation  to, that  subject,  will  be  equally  benefi- 
cial to  both  parties.  In  the  case  of  Hadley  va,  Clark,  the  con- 
1  tract  of  affreightment  raised  as  strong  an  interest  in  the  ship 

owner  in  opposition  to  the  embargo,  as  if  he  had  bound  him- 
self to  indemnify  the  freighter  against  it.    Yet  thi»  circum- 
stance was  not  even  thought  of  by  the  counsel,  who  argucid  in 
opposition  to  the  obligations  of  the  contract.    In  Touting  vs, 
Hubbard,  3  Bos.  and  Pull.  291,  which  respects  the  embargo 
laid  by  Great  BrjitSLin  on  Swedish  vessels,  Lord  Alvanley  de* 
ckunes,  in  the  most  unqualified  terms,  that  a  common  embargo 
does  not  put  an  end  to  any  contract  between  the  parties,  but 
that  it  is  to  be  considered  as  a  temporary  suspension  of  it  only^ 
and  that  the  parties  must  submit  to  whatever  inconveniences 
may  arise,  unless  they  have  ^irovided  against  it  by  the  terms 
f/*  thsir  contract.   He  goes  on  to  state  the  principle  of  Hadley 
vt.  Claik  to  be,  <<  that  an  embargo  is  a  circumstance  against 
which  it  is  equally  competent  to  the  parties  to  provide,  as 
against  the  daggers  of  the  sea.''     Now,  it  is  apprehended  that 
in  this  case,  the  effect  of  the  American  embargo  is  provided 
against  by  tEe  general  terms  of  the  polipy,  and  these  xases  de- 
clare e3(plicitly»  that  such  a  provi^on  is  lawful.    Neither  is  it 
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pevcmed  by  the  Courts  that  an  insurance  agidait  a  ddmeaiic 
embargoy  has  a  tendencj  to  in^i^e  a  Tiolation  of  the  law»  in 
case  it  should  be  enacted.  If  the  insured  be  at  liber^  to  abaii* 
don,  and  to  recorer  bia  indemnity)  every  tcnaqytation  to  a  braadv 
of  the  law,  to  which  he  would  have  been  exposed)  if  not  insure 
ed  at  all,  or  if  he  were  not  at  liberty  to  abandon,  b  taken  away. 
If  he  were  even  bound  by  a  warranty  to  depart  by  a  certain  day^ 
still  it  could  not  be  his  interest  to  Violate  the  embargo;  be- 
cause, by  so  doing,  he  would  lose  the  benefit  of  the  policy,  as 
certainly  as  he  would  have  done  by  net  complying^  with  the^ 
warranty,  and  would  stand  precisely  in  the  situation  of  one  who 
had  not  insured  at  all.    Upon  general  principles,  therefore^  the 
Court  is  satisfied  that  such  a  contract  irould  infiringe  no  rule  of 
law,  and  would  in  no  respect  be  inconsistent  with  the  sound 
policy  of  the  nation.    We  agree  with  Lord  Alvairfey,  «« that 
there  i«  no  great  reason,  why  one  British  subject  may  not  in* 
sure  another  against  the  effects  of  an  embargo  laid  9n  by  the 
British  government  t  that  the  policy  of  the  state  is  not  cott* 
cemed  in  preventing  such  an  insurance.**  S  Bos.  and  PulL  391. 
We  cannot,  however,  yield  our  assent  to  the  hypothesis  started 
by  this  learned  Judge,  and  which  was  stPoogly  pressed  upon  us 
by  the  counsel  for  the  defendants  in  this  canae,  by  wJdch  the 
individual  is  identified  with  his  government,  in  order  to  expose; 
him  ta  the  rule  of  law,  that  he,  who,  by  his  pwn  conduct*  p«e« 
vents  the  fulfiln^ent  of  a  csntracti  shall  not  take  adTantageofa 
nonpeffformance  on  the  other  side.  The  doctrine  is  too  refined 
*  ta  be  safely  applied  to  the  common ,  transactions  between  mai| 
and  man.    Were  we  to  Mlow  its  light,  it  virouM  proh^ilf  lead 
tts  too  far  from  those  legal  and  practical  principles,  in  relation 
to  questions  upon  contracts,  which  the  wisdom  of  ages  has 
matured. 

A  short  examination  of  the  authorities  cited  by  the  deicind-* 
ants'  counsel,  will  close  tMl  opinioii. 

The  general  proposition  laid  down  in  Salk.  1981  Rolla.  Ah. 
451.  T>y,  28.    1  Ld.  Ray.  391.  1  Mod«  189,  mA  aome  od»ar 
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hofotof  tftat  whererer  a  contract  is  lawful  when  made,  atid  a 
subsequent  statute  makes  it  unlawful,  the  contract  becomea'' 
voidt  bas  bee»  ajready  noticed,  and  the  distinctioD  taken  be- 
tWeen  a  contract  declared  to  be  itlegal,  and  one,  the  perfonn- 
ahce  of  which  is  only  suspended.  The  quotation  from  Park, 
234,  does  net  support  the  point  <;of)tended  for  by  the  defend- 
ants' counsel ;  that  a  domestic  embargo  puts  an  end  to  a  con^^ 

'  tract  of  insuranee  previously  made  and  in  operation.  If  it  did, 
that  aiithor  would  contradict  an  opinion  which  he  had  before 
expressed.  .  In  the  pages  referred  to,  he  obviously  alludes  to 
an  insurance  made,  pending  an  embargo,  as  is  manifest  from 
die  case  of  DeTmada  V9.  Motteux,  which  he  cites  in  support  of 
tfee  principle* 

'  '  The  case  of  Kellner  vs.  Le  Mesurier,  4  East,  396,  decides 
tiply,  that  an  insurance  against  capture,  generally,  does  not  io- 

i^ude  a  capture  as  prize  by  the  goYemment  of  the  country 
whei^e  the  policy  was  made,  for  a  reason  before  acknowledged 
to  be  a  sound  one ;  because  such  an  engagement,  eo  nomine^ 
would  be  illegal,  being  obviously  repugnant  to  the  interest  of 
the  state.  It  is  for  a  similar  reason  that  a  policy  is  void,  if  waf 
sipuld  afterwards  take  place  between  the  respective  countries 
of  the  assurer  and  assured.  • 

The  case  of  Lacausset  va.  White,  7  T.  Rep.  S%Sf  is  certainly 
very  strong.  2  Esp.  Cas.  6ai,  vms  looked  at  by  the  Court,  with 
a  view  to  discover  the  ground  upon  which  the  wager  in  that 
case,  WW  admitted  by  the  counsel  to  be  illegal.  We  agree  with 
Lord  Kenyon,  in  the  general  proposition,  that  a  wager,  or  a  cob*  * 
tract  of  any  Und^  cannot  support  an  action  which  is  contrary  to 
the  policy  of  the  state ;  but  we  are  compelled  to  differ  from 
him  in  the  a|>plication  of  the  principle  to  th«t  case.  Allen  V9. 
Heam,  1  T.  Rep.,  and  Cotton  tf«.  Thurland,  5  T.  Rep.  405,  are 
referred  to  in  the  nisi  firius  report  of  that  case.  The  first  was 
the  case  of  a  wager  between  two  votan,  as  to  the  success  of  the 
respective  candidates  ef  each ;  aod  every  person  must  yield  his 
assent  to  the  reasons  assigned  by  Lord  Manyiield,  against,  the 
Vol.  II.    .  •       '     * .         S  s    .  -'    s     r 
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Tilidity  of  such  a  wager.    Tbelatter  case  was  a  waget  ujKm  a 
iMSing  match,  the  illegality  df  which  caDHot  be  questio|ie.d.   It 

■ 

will  be  fiwid  very  difficult,  y^e  think,  to  recoD(8il^  the  prin^ple'  « 
admitted  in  Lacauaaet  v«.  White,  with  that  laid  down  in  JoHm 
vs,  Randall,  Cowp.  Rep.  37.  There  is,  however,  this  difference 
between  the  former  case,  and  that  now  before  the  Court.  That 
is  a  mere  gambling  contract,  nor  could  any  injury  arise  to  either 
party,  by  declaring  it  void'.  This  is  a  contract  of  indemnity, 
against  a  real  loss  of  property,  which  a  certain  meaaure  of  go*- 
vemment  might  produce. 

Upon  the  most  mature  consideration  which  it  has  been  ia 
the  power  of  the  Court  to  giv«  to  this  cause,  we  think,  that    - 
upon  legal  principles,  upon  the  reason  and  policy  of  the  things 
and  upon  a  fair  construction  of  the  contract,  th»  plaintiff  is  f%-  « 
titled  to  recover  for  a  total  loss. 
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GoLDHAWK,  Executor  of  Nsl9on,  v9.  Duajtk. 

Twenty  years  creates  a  preaumption  of  payment  of  a  bond,  if  no  interest  hat 
been  paid  in  that  time.  If  a  shorter  period  is  r^ed  upon,  the  preaump- 
tagat  should  he  fortified  by  circumstaocea. 
Nothing  beyond  the  penalty  of  a  bond  can  be  recovered,  but  if  more  can 
be  given,  the  damages  are  in  the  discretion  of  the  jury,  who  are  not  bound 
'"by  the  rule  of  the  contract;  and,  tlierefore,  may  give  less  than  the  legal, 
or  agreed  interest 

XlEBT  on  a  bond*  for  twelye  hundred  Sicca  rupees,  in  the 
peoalty  of  two  thousand,  executed  at  Calcutta  in  1793,  at  twelve 
'per  cent  interest,  payable  in  twelve  months.  >  On  the  30th  of 
December  1794,  the  defendant  published  a  notice  In  a  Calcutta 
newspaper,  addressed  to  his  creditors,  requiring  them  to  bring 
In  their  accounts  against  him  by  the  next  day,  as  he  was  under 
compulsion  to  leave* that  place  for  England;  and  declaring  that 
afl  accounts  not  so  presented,  would  be  considered  as  barred. 
The  defendant,  some  tuap  afterwards,  but  when  was  not  prov-* 
tt^j  came  to  this  country,  where  he  has  ever  since  resided.  The 
testator  lived 'nq^  in  Calcutta,  but  somewhere  iq  the  country, 
nor  doea  it  app^r  when  he  died,  but  probably  in  1804,  da  the 
plainuff  then  quaMed  as  his  executor.  It  was  proved  bf  one 
witness,  that  after  he  received  from  the  plaintiiT  this  bond 
to  coBect,  be  called  upon,  the  defendant  for  payment,  who 
required  time  to  examine  his  papers,  stating,  that  he  had  some 
notioto  be  had  discharged  it.  He  called  again  in  about  three 
months,  when  the  defondast  said  he  could  find  no  offset  against 
the  bond,  and  would  pay  it  cheerfully,' if  it  were  in  his  power. 

Payment  was  pleade<^  and  the  defendant  relied  upon  length 
of  time,  as  presumptive  evidence,  fo^  support  the  plea. 

The  plaiatiff  denuAded  the  penal^r*  whicW  $l  ^Ay  ceota  the* 
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rupee,  amounted  to  one  thousand  dollars,  with  twelve  per  cent. 
int«*est,  amounting  to  about  eleven  hundre$l  dollars. 

The  Court  stated  to  the  jury,  that  even  if  the  circumstance  of 
the  parties  residing  in  different  countries,  was  not  of  itself  suf- 
ficient to  repel  a  presumption  of  payment,  and  particularly  at 
so  great  a  distance  as  in  this  ^ase,  still,  th^  acknowledgmeot 
by  the  defendant,  was  certainly  sufficient.  In  common  casesi 
twenty  years  creates  a  presumption  of  payment,  if  no  interest 
)ias  been  paid  in  the  mean  time.  If  a  shorter  period  is  rdied 
upon,  the  presumption  should  be  fortified  by  circumstances ; 
but  in  this  case,  the  circumstances  were  all  the  other  way>  and 
.  repelled  the  presumption.'^ 

As  to  the  claim  of  interest,  it  was  the  opinion  of  the  Court, 
that  nothing  beyond  the  penalty  could  be  recovered;  but  as  the 
plaintiff's  counsel  appeared  very  C(Mifident  that  the  law  wi0  ' 
otherwise,  and  had  been  so  considered  and  acted  upon  in  Um 
Courts  of  this  sute,  the  Court  left  it  to  the  jury  to  find  intarostf 
in  the  nanie  of  damages,  with  a  view  to  the  diu:uasion  of  the 
^oint,  on  a  motion  for  a  new  triaL    But  the  Court  stated,  that- 
if  more  could  be  given,  the  damages  w#re  in  the  discretion  of 
the  jury,  who  were  not  bound  by  the  rule  of  the  coDtract>  and 
th^at,  therefore,  they  nsight  give  lesa  than  tijrelve  per  cent. 
^   The  jury  found  one  ihouBond  dollare  debts  dnd  three  hun'^ 
iired  and  sixty 'tvfo  dollars  damages. 
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Pagan  bt  al.  Assignees  of  J0HN60N9  a  Bankrupt^  vs^ 

SpARKSy  AND  TUB  ExEOUTORS,  AND  DEYISEks  OF  LlOYD. 

Sparks  8c  Lloyd  beiqp.indet>ted  to  Johnson  &  Smith,  assigned  a  mortgage 
to  them  in  payment,  it  being  anderstood  that  the  assignors  were  not  to 
be  answerable  for  the  title  of  the  mortgagor  to  the  mortgaged  premises. 
Smith  ^td,  leafing  Mhnson  his  sorrlving  partner,  who  beeame  bank- 
fOpt,  md  the  pUunttfa  are  his  assignees.  They  filed  a  biU,  stHiag  thrtfc 
th^  mart|pagor  had  no  title  to  the  mortgaged  pfeoises,  and  that  he  was  > 
bankrupt,  which  was  known  to  the  assignor^  and  concealed  st  the  timf 
of  the  assignment. 

tJpon  a  demurrer  to  a  biD,  every  part  of  it  must  be  taken  as  true. 

The  GCflftplainants  are  the  proper  persons  to  a&  the  relief  som^t  for  by  thb 
bill,  which  is  to  obtain  payment  of  the  original  debt  due  by  the  defend- 
mits^  notwitfasttrndbigtlie  msignment  of  the  moitgage. 

Tke  represttitatiYCtt  of  a  deceased  paitqer  ne«d  not  he  made  parties  tan 
bill  filed  by  tibid  surviving  partner,  as  they  have  no  daim  until  the  partner- 
ship debts  are  paid,  and  then  it  is  upon  the  surviving  partner,  or  his  fp- 
preaentatives. 

It  is  no  objection  to  the  bill,  that  It  does  not  contain  an  offer  to  reassign  the 
mortgage.    The  Court  wilt  order  this  to  be  done  in  their  decree,  if  they 
it  necessary* 


1  HE  hM  states  that  Johnwm  &  Smkh  ceiried  on  btmineM  as 
partners,  voder  the  firm  of  JohnsoD,  Smith,  k,  Co.«  the  fimner 
iiviog  ia  Lttodoo,  esd  the  laUer  in  New- York.  That  Johnson 
shipped^  atiiiffereBt  times,  to  Smith,  large  cargoes  of  goodf, 
parti^  wfcieh  Smith  -eold  to  Lloyd  &  SpaHu,  a  mercantile  house  t;* 
In  rhila<ifl|ihlla.  in  lanuarj  1798,  to  the  amoant  of  twenty  thou- 
sand five  hundred  and  fi>rtj-£bur  doQfrs;  of  whieh  tea  thousemf 
ddRava  were  paid^  and  in  discharge  of  the  balance,  Lloyd  h  • 
8piurksy on  th%  36th  of  J^nvary  1798,  assigned  one  equal  moietf 
Mii  a  siOTtgage»  etaecutad  to  them  by  one  D^ckersmi,  to  ^nitli, 
feja  beirsi  oi^ftmm^' Uc^f  wiA  exceptloas  of  certain  pkria^  in 
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whick  Smith  stipulated  to  take  raid  assignment  at  kia  own  risk, 
wiihout  any  responsibOity  on  the  part  of  Uoyd  &  Sparks  for 
the  payment  of  the  debts  aocured  by  said  mortgage,  and  assign- 
ed to  said  Smith,  it  being  understood  between  the  parties,  that 
the  said  Lloyd  S(  Sparks  were  not  to  be  responsible  for  any  part 
of  the  premises  thereby  granted.  This  mortgage  was  given 
by  Dickerson,  to  secure  the  payment  of  five  bonds  due  from 
Dickerson,  but  the  principal  of  the  two  assigned  to  Smith,  and 
secured  by  said  mortgage,  amounted  to  ten  thousand  dollars. 
The  exceptions  in  the  assignment  refer  to  parttcnlar  tracu  of 
the  mortgaged  premises.  The  bill  charges  that  Dickerson  had 
no  title  to  the  lands  mentioned  in  said  mortgage,  or  '€.  any,  only 
to  a  small  part  of  very  little  value ;  and  that  Lloyd  8c  Sparks 
when  they  executed  the  assignment,  were  well  acquainted  with 
that  circumstance,  but  concealed  it  from  Smith,  who  sMposed 
the  title  to  be  good.  That  before  either  of  the  bonds  assigned  ' 
to  Smith  became  due,  Smith  died,  leading  Johnson  his  surviv- 
ing partner.  In  January  1T99,  Johnson  became  bankrupt,  and 
the  plaintiffs  were  regularly  appointed  his  assignees  in  England. 
That  about  the  close  of  the  year  1797,  Dickerson  became  in- 
solvent, which  Lloyd  &  Sparks  well  knew,  and  in  179&,  he  was 
regularly  declared  a  bankrupt  under,  the  laws  of  the  United 
States ;  and  that  hb  estate  will  not  pay  the  expenses  of  the 
commission.  In  November  1798,  Lloyd  died,  leaving  the  de-^ 
frndants,  (except  dparks,)  his  executors  a»d  devisees.  That 
Sparks  has  become  insolvent,  and  unable  to  pay  the  compHdn- 
aots'  demand.  The  prayer  is,  that  the  executors  and  devisees 
ef  Lloyd,  may  be  decreed  to  pay,  and  for  general  rdieE 

Sparks  demurs,  and  assigns  for  cause,  chat  tke  btt  does  no{ 
^ow  a  title  in  the  complainants  uhder^-Sn^tk,  totlw  said  mort- 
gage, premises,  and  bond^ 


WABHIKG  TOJ^y  Juttiee.  (P«<^«^ absent.)  This  demurrer 
cannot  be  sustained.  Every  pak  of  the  bill  eaiist,  for  the  pre* 
•eatf  be  coasideriKl  u  tree.    Tbe  debt  uom  ssMgbtto  be  reeo- 
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veredi  was  origiMllj  4oe  to  Johnaon  fc  Smith ;  and,  if  the  traos^ 
aclicMM  which  are  now  impeached  on  the  ground  of  fraud,  had 
aot  ocemred,  the  representatives  of  Johnson  could  alone  have 
maintain%i  a  suit  »t  law  to  recoter  the  debt.  But,  under  tSk 
the  circumstances  of  this  case,  the  complainants  are  without 
remedjF  at  law,  and  in  equity,  thejr  are  the  proper  and  only  per- 
sons who  can,  on  this  side  of  the  Court,  ask  for  the  relief  pray- 
ed by  this  bill,  which,  in  effect,  is  to  put  out  of  their  way  the 
assignment  to  Smith,  and  to  decree  payment  of  the  original 
debt  by  the  representatives  of  the  solvent,  but  not  surviving 
dobtor.  They  do  not  claim  under,  but  in  opposition  to  the  as- 
aigmnevt  to  Smith ;  and  on  this  ground,  their  title,  in  equity, 
to  tiie  <lebt,  Is  unquestiuiable.  It  was  unnecessary  to  have 
made  the  representatives  of  Smith  parties,  because  they  ciOi 
hawe  no  claim,  except  against  the  plaintiffs,  for  any  balance 
which  may  remain  after  paying  the  partnemfaip  debts,  and  until 
the  plaintifis  shall  refuse  to  account  for  such  balance,  the  re« 
presentatives  of  Smith  can  have  no  clainii  and  ought  not,  unoe* 
cessarily,  to  be  pressed  into  the  contcoversy.  Neither  is  it  an 
ofc^tion,  that  no  offsr  is  made  to  reas^gn  the  deed  from  Lloyd 
fc  Sparks  to  Smith.  If  this  should,  in  the  further  progress  of 
.the  cause,  be  thought  useful  or  necessary,  it  can  be  so  ordered 
bf  the  Court.  These  last  points  are  noticed,  because  they  were 
urged  in  argument^  in  suffK>rt  of  the  demurrer,  though  nut 
stated  as  causes  of  demurrer. 
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The  United  States  v««  Bowman. 

Where  an  indictment  for  perjuiy  did  not  state  the  day  upon  vrhich^the  trial 
took  plaeey  and  on  which  the  defendant  was  sworn  in  the'  case  in  which 
the  peijury  was  alleged  to  have  been  comnutted«  tSie  Cooit  airested  the 
judgment 

The  indictment  states,  tkat  at  a  Ckcuit  Court,  held  for  Uife 
district  of  PeBn^yWania,  at  Philadelphia,  in  said  district  on  tb« 
1 1th  of  October  1 808,  b^ore  the  Justices  of  th«l  CoiBt,  a-cer* 
Cain  indictment  was  found  by  the  grand  jury,  then  and  ihew 
•flupuioeUed  and  sworn^  to  inquire  aga|nst  one  J.  S.  PiUMii^ 
mariner,  for  that,  on  the  SOth  of  September  1807,  a  certaia 
schooner,  named  the  Matilda,'  a  vessel  of  the  United  StatWH 
was  unkwfblly  and  Tekintarily  employed  in  the  transportaliott 
ttid  carrying  of  sUtcs  fipom  one  for^gn  place  to-another,  vis. 
from  BraTO,  a  foreign  place,  to  certain  other  foreign  place* 
mentioned  in  the  indictment ;  and  that  the  said  J.  S.  lii^loii)^ 
then  and  there  mate  of  said  schooner,  did  then  and  there  r^ 
luntarily.  Sec.  serve  in  the  capacity  of  male  on  board«aaa#  ves- 
Ibl,  the  same  bel^  then  and  there,  volmHarify  and  unlawfcllf^ 
employed  in  the  carrying  slavei^  from  One  fomgn  place  le  an- 
other, against  the  form,  Ikc.;  and  the  said  J;  S%  Hutton,  being 
in  due  form  arraigned  at  the  bar,  in  the  said  Circuit  Courts 
upon  the  said  indictment,  pleaded  not  guilty ;  and  issue  being 
joined,  the  said  J.  S.  Hutton  was  thereupon  put  on  his  trials 
and  was  in  due  manner  tried,  at  the  said  Circuit  Court,  by  a 
jury,  for  the  said  misdemeanor,  in  said  indictment  alleged ; 
that  at  the  said  trial,  sa  then  and  there  had  as  aforesaid ;  W. 
Bowman  appeared  as  a  wllnesa  on  behalf  of  the  United  Staies, 
upon  said  trial,  and  was  swan,  and  took  his  c#rporal  oath,  be- 
fore the  said  Judges,  [again  namwc  thcm>  and  suting  that  they 
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had  auUiorfty  to  administer  the  oath,]  and  being  so  sworn,  thtt 
said  Bowman,  intending  to  cause  the  said  J.  S.  Hutton  unjustlf^ 
to  be  convicted  of  said  misdemeanor,  falsely,  8cc.  did  depose  that 
'  [heire  foUowa  a  statement  of  his  evidence,  which  fully  support- 
isd  the  indictment  against  Hutton ;]  whereas,  in  truth  and  iti  ^\ 
Tact,  the  said  schooner  Matilda  never  did  proceed  from.  Sec. 
[and  so  denying  tho  whole  pf  the  defendant's  testimony,  and 
aiverring  its  falsity.] 

The  objections  made  in  arrest  of  judgment,  are,  that  the  time 
when  the  oflfence  was  committed  is  not  sufficiently  averred; 
tlMit  it  k  not  averred,  that  the  testimony  given  by  the  defendant 
vas  flbateaal;  and  that  it  is. not  averred,  that  Hutton  was  a  citizen 
«f  liie  United  States,  without  which,  no  offence  was  commit- 
^.  Cases  cited  in  support  of  thia  objection,  2  Hawk.  c.  35, 
s.  75,  78.  83.  1  T^Rep.  69.  5  Idem,  316.  Doug.  193.  Cowp. 
d30.   5  Esp.  359.   Cro.  El.  148.   7  Mod.  101. 

DaBaa  citeA  Crown  C.  Companion,  303.  1  Lill.  Ent.  397.  4 
WeBtw.  Pvecedents,  to  show,  that  all  that  is  material  is  alleged; 
and  he  coiateoded,  that  if  the  oath  appears  on  the  foce  of  the 
indiptfltent,  to  have  been  material,  an  aUegation  is  not  neces* 
.pstrf^^ttUterj  if  you  wish  to  connect  the  oath  with  the  point  at 
isiaue*  Aa  to  the  time,  it  is.  sufficiently  averred — the  words 
^  fktn  and  ther^,'*  in  the  latter  part  of  the  indictment,  sufficient* 
If  connecting  the  time  of  taking  the  oath,  with  the  1 1th  Octo* 
ber,  the,  time  of  holding  the  Coui*t. 

WJiSfflJ^GTOJV'.f  Jusiice.  The  time  when  the  &lse  oath 
was  taken^  is  not  sufficiently  alleged.  The  indictment  states, 
that  the  In^ctm^t  against  Hutton  was  feond  at  a  Circuit  Court 
held  on  the  1 1th  Octolier  1808,  before  Bushrod  Washington  and 
BJbhard  Peters  $  t^ -Hutton,  against  whom  it  was  found,  being 
in  dae  form  arraigned  upon  the  indictment,  [not  saying  when,] 
pleaded  not  guilty,  and  issue  being  joined,  Hutton  was  put  on  his 
ttkil,  [not  saying  on  wtiat  day,]  and  was  tried.  -  The  <<  then  and 
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there^^  afterwards  mentioned  as  to  the  evidence  of  Bowman^ 
plainlf  refers  tQ  the  trial,  but  that  has  no  time  to  refer  to.  1a 
the  case  of  The  King  i}9,  Ajdett,  the  day  on  which  the  cause 
was  heard,  and  when  the  oath  was  taken,  is  expressif  stated. 
•  ^  In  the  case  of  The  King  v«.  Dowlin,  the  indictment  stated,  that 
Kimber  was  tried,  on  the  7th  June,  on  an  indictment,  then  and 
there  depending  against  him,  and  that  DdwUn,  on  said  trial,  on 
said  7th  June,  took  a  falftc  oath,  &c. 
For  this  reason,  therefore,  the  judgment  must  he  arrested. 
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tourance  was  effected  on  the  ship  E^periioent,  at  and  Irom  New-Tork  to . 
any  ports  on  the  north  side  of  Jamaica,  and  at  and  from  the  same,  to  New- 
York,  with  the  usual  wairanties.  The  vessel  was  captured  by  a  Spanish 
privateer,  while  proceeding  from  FalnMMith,  in  Jamaica,  to  Montego  Bay; 
recaptured  by  the  British,  carried  back  to  Falmouth,  and  afterwards  to 
Montego  Bay,  where  the  vessel  and  cargo  were  subjected  to  a  salvage  of 
one^ightb)  aoM,  for  the  payment  thereof;  purchased  by  the  captain,  for 
the  benefit  of  those  whom  it  might  concern ;  and  tibe  vessel,  having  eont* 
ideted  her  lading,  returned  to  New-York,  subject  to  a  bottomry  bond  for 
advAnees  made  by  the  consig^eei  her  outward  freight  having  exceeded  the 
salvage  and  expenses  resulting  from  the  recapture.  The  insured  aban- 
doned, on  being  informed  of  the  recapture.  The  Court  held,  that  there 
was  no  ground  fbr  an  abandonment. 

A  (Atptare  aa  prise,  wHl  authorize  an  abandonment,  ai  ioon  as  notice  ia,  re* 
cmed,  provided  the  km  caatinee  to  the  time  when  the  ebandonment  is 


If  a  recaptnre  is  made  with  a  view  to  salvage,  and  tliis  does  not  exceed, 
with  the  expenses,  one-half  of  the  value  of  the  property,  and  the  recap* 
ture  produces  only  a  temporary  interruption  of  the  voyage,  the  Insured 
cannot  abandon. 

If  the  recapture  be  as  prize  (  or  the  voyage  be  kMt,  or  not  worth  pumung; 
if  «he  salvage  be  very  kigii ;  or  if  further  expenses  b^  necessary,  and  the 
umknmters  win  not  agroe  to  pay  tiiem,  the  assured  may  abandon. 

JF^JSHIJVG  TOJVj  Justice^  delivered  the  opioion  of  the  Court. 
This  is  an  action  on  a  policy  of  iasurancoy  dated  the  9th  August 
1805)  on  the  ahip  Experiment,  on  a  Toyage  at  and  from  New* 
York,  to  anj^  port  or  ports  on  the  nqrth  side  of  Jamaica,  and 
at  and  4b»m  either  or  all  of  said  ports,  back  to  New-York*  The 
policy  wfs  suhscribed  by  the  defendants,  to  the  amount  of 
10^000  dollars,  at  a  premium  of  10  per  cent.  The  policy  was 
Jta  the  oaual  form,  and  contained  a.  warranty  of  American  pro- 
tMY^  and  free  fiocn  any  obar^  or  loss  which  might  arise  in 
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coDtequence  of  seizure  or  detention,  on  accotmt  of  illicit  or  pro* 
hibited  trade.  « 

On  the  28th  August,  the  ship  sailed  from  New-Torii  on  Uio  ^ 
Toyage  insured,  with  a  cargo  principally  on  freight,  (13,000 
ataves,  only,  being  the  property  of  the  owner,)  for  accouiK,  in 
part,  of  persons  at  Falmouth,  on  the  north  side  of  Jamaicaf 
and  in  part  for  persona  at  Montego  Bay;  at  which  ports  tbft 
freight  for  the  goods,  intended  for  them  respectively,  was  to  be 
paid.  The  ship  arrived  in  safety  at  Falmouth,  deliFered  that 
part  of  her  cargo  which  was  intended  for  that  port,  and  receivai 
the  freight  thereon ;  which,  together  with  the  proceeds  of  thi 
staves  belonging  to  the  owners,  w^s  invested  in  nun  at  4«.  per 
gallon.  The  whde  amount  of  this  investment  was  576/.  16«. 
Jamaica  currency.  On  the  20th  of  October,  the  ship  l^efl  Fid* 
mouth,  on  her  voyage  for  Monteg^  Bay,  with  the  rum  so  taken 
in,  and  the  residue  of  her  original  cargo;  and  after  having 
proceeded  about  five  miles,  she  was  brought  to  by  a  SpaniA 
privateer,  and  was  taken  possession  of;  but  within  idnrnt  four 
hours  afterwards,  she  was  recaptured  by  a  British  sloop  of  war, 
and  conducted  back  to  Falmouth,  where  she  continued,  in  the 
possession  of  the  recaptors,  until  the  3d  of  November,  when 
she  was  carried  by  them  to  Montego  Bay^  and  arrived  there 
the  next  day. 

From  an  affidavit,  made  by  the  captain  and  his  males, -at 
Montego  Bay,  on  the  5th  of  November,  it  would  appear,  that 
some  suspicions  existed  in  the  minds  of  the  recaptors,  that  the 
ship  was  chargeable  with  having  on  board  a  few  parcels  of  pro- 
hibited goods;  and  the  captain  seems  to  have  been,  at  first,  ap- 
prehensive that  proceedings  would  be  inatituted  againat  her, 
on  that  ground. 

On  the  7th  of  November,  he  wrote  to  hia  bwncra,  itiferming 
them  of  his  capture  and  recapture,  and  statiiig  that,  in  conse- 
quence of  some  report  on  shore  that  the  ahip  had  contraband 
goods  on  board,  she  had  been  searched,  but  that  only  three 
packages  of  nankeeaS|  belonging  la  one  of  the  mariiief«r  hai 
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been  found ;  that,  on  account  of  these  goodft,  and  three  barr^ 
of  sugar,  also  belonging  to  the  same  person,  the  ship  had  been 
.  seized  and  ordered  for  Montego  Bay,  where  he  was  landing  tha 
cargo,  agreeably  to  bills  of  lading.  He  adds,  that  he  knowk 
not  whether  the  vessel  will  be  condemned  for  this;  that  letters 
from  Kingston  say  she  will  not,  and  that  such  is  the  opinion  of 
his  consignee }  but  that  salvage  he  will  have  to  pay. 

On  receipt  of  this  letter,  the  plaintiffs  g^ve  information  of 
the  state  of  the  ship  to  the  defendants,  on  the  27th  of  Novem* 
ber,  and  offered  to  abandon;  which  was  not  accepted.     Bf 
.subsequent  letters,  from  the  captain  to  his  dwners,  but  which 
had  not  been  received  at  the  time  of  the  abandonment,  it  ap* 
pears,  that  he  still  entertained  some  fears  as  to  the  condemna- 
tion of  the'vesael,  but  states  that  she  will  certainly  be  sold,  to 
.ascertain  the  sdvage.    The  vessel  and  cargo  were  libelled  for 
salvage,  and  one-eighth  was  decreed  to  the  recaptors.     They 
\7ere  sold  on  the  30th  December  1805,  and  'were  purchased  ib* 
at  tlie  instance  of  the  captain,  by  Messrs.  Longlanda,  for  the 
benefit  of  whom  it  might  concern,  for  iSlOOO.     She  compTeted 
her  lading  at  Montego  Bay,  and  arrived  safe  at  New -York, 
under  a  bottomry  bond,  given  to  Longlands,  for  1010  dollars, 
dti 6  to  him  as  a  balance  of  his  advances.     The  whole  expenses 
of  the  vessel  and  cargo,  occasioned  by  the  capture  and  recap^ 
tare,  including  the  salvage,  was  about  2364  dollars.    The  sal* 
vage  on  the  vessel  was  j£98,  Jamaica  currency.    The  freight 
received  i^  Montego  Bay,  amounted  to  about  J8806,  Jamaica 
currency. 

Two  questions  hate  been  made  in  this  cause— First,  whether 
the  plaintiffs  had  a  right,  on  the  37th  of  November,  to  abandon, 
and  fo  for  a  total  loss ;  and  secondlf,  if  so,  what  part  of  the 
outward  freight  the  defendants  have  a  right  to  be  credited  withv 
'\  First.  The  law  respecting  the  right  of  abandonment,  in  a 
case  of  capture  and-  recapture,  is  so  intelligibly  treated  in  th# 
three  great  cajies  of  Goss  v9.  Withers,  Mills  va,  Fletcher,  and 
Hmttott  V0.  Mcpdes,  th«t  it  will  be  cmly  necessary,  to  stalo 
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the  pnnciples  which  thej  establish,  and  then  apply  them  to  thm 
yresent  case.  These  principles  are,  that  a  capture,  as  prize, 
wHl  authorize  the  insured  to  abandon,  as  soon  aa  he  ha^  notice 
•f  that  &ct,  provided,  the  loss  continues  up  to  the  tine  when 
the  abandonment  is  made.  If  the  vessel  be  recaptured  by  a 
friend,  before  the  abandonment  is  Biade,  the  right  of  abandon- 
ment  may  or  may  not  be  defeated,  according  lo  the  circum- 
atances  of  the  case.  If  the  recapture  be  made,  merely  with  a 
view  to  salvage,  and  this,  together  with  the  expenses,  do  not 
•xceed  one-half  the  value  of  the  vessel,  and  the  recapture  is 
productive  of  a  temporary  interruption  of  the  voyage,  the  in- 
Bjured  is  not  at  liberty  to  throw  the  whole  loss  upon  the  under- 
writers,  by  abandoning  to  them.  But  if  the  recap(»i«  be  with 
a  View  to  make  prize  of  the  vessel ;  or  if^  in  consequence  of  the. 
recapture,  the  voyage  be  lost,  or  not  worth  pursuing ;  if  the 
•alvage  be  very  high ;  or,  if  further  expense  be  necessary,  and 
the  insurer  will  not  agree  to  pay  it ;  the  insured  is  at  liberty  to 
abandon. 

In  the  case  of  Goss  vs.  Withers,  the  captors  deprived  the 
vessel  of  all  her  men  but  two ;  the  vessel  was  so  disabled  in  a 
storm,  that  she  could  not  have  prosecuted  her  voyage,  without 
refitting,  at  a  considerable  expense;  the  cargo  was  spoiled, 
whilst  lying  at  Milford  Haven,  in  possession  of  the  recaptors; 
iK)c-half  the  value  was  paid  for  salvage ;  hfiv  charter  party  was 
dissolved,  and  her  freight  lost.  In  Mills  va.  Fletcher,  the  voy- 
age was  cpmpletely  lost,  in  consequence  of  the  capture  apd  re- 
capture. But  in  Hamilton  v«.  Mendez,  which  was  also  a  case 
of  capture  and  re-capture,  the  vessel  was  conducted  by  the  re- 
captors  to  the  port  of  her  destination,  the  insurer  oflfered  to 
pay  the  salvage,  no  injury  had  been  sustained  by  the  iiessel, 
and  she  earned  her  freight. 

.  In  the  case  before  the  Court,  the  vessel  was  libelled  tor  saU 
vage  only,  and  one-eighth  was  decreed  -,  the  whole  eutward 
freight  was  received,  and  in  possesakm  of  the  eaptaio,  ameiiiit* 
in£;  jto  more  than  woulfl  l^ve  dischif  ged  ihf>  whole  aalraig^  uA 
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expenses  resulting  frona  the  capture  and  recapture.  The  vessel 
received  no  injury,  and  the  consequence  of  ^he  recapture  was 
a  temporary  obstruction  of  the  voyage;  which  it  was  at  ail  times 
In  the  power  of  the  captain  to  have  removed,  by  applying  for 
a  commission  of  appraisement,  instead  of  inviting  a  sale,  which 
he  obviously  preferred,  with  a  view  to  the  interest  of  his  owners, 
and  which  it  is  as  obvious  he  promoted  by  the  measure.  Wb 
do  not  think  that  this  case  affords  one  soHd  reason  for  throwing 
this  veibsel  upon  the  hands  of  the  underwriters. 

It  was  said  in  argument,  by  the  plaintiffs'  counsd,  that  the 
recaptors  had,  at  one  time,  a  view  to  the  condemnation  of  the 
vessel  and  ^argo,  on  account  of  contraband  goods,  which  they 
suspected  were  oa  board ;  but  the  ai'gument  was  not  pressed; 
for,  if  this  had  been  the  fact,  the  insured  would  have  been 
estopped  from  recovering  any  thing,  in  consequence  of  his 
warranty. 

It  was  also  contendf  d,  that  the  sale  and  purchase  by  Long- 
'  lands  divested  the  right  of  the  insured,  and  in  this,  way  a  total 
loss  took  place.  The  fact,  however,  is  mistaken.  She  was 
pttr<;hased  for  the  insured,  and  Longlands  was  nothing  more 
than  th\B  agent  and  banker  of  the  captain,  who  found  it  more 
to  the  interest  of  his  owners  to  make  the  purchase  with  the 
funds  of  Longlands,  than  to  sell  any  part  of  the  cargo. 

Upon  the  whole,  we  are  clearly  of  <^nion  in  favour  of  the 

defendants,  upon  the  first  point,  which  renders  the  consideration 

of  the  second  unnecessary.. 

Judgment  for  drfendanu. 
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Sbgourkst  v9.  Inora&am  et  al.  .  ^ 

After  ft  rule  on  the  Ifarsbal  to  return  the  capias  ad  satufackninm^  uisuecf 
^^ainst  the  defendants,  and  the  return  of  the  Ilar9ha],  that  the  plaintifT* 
had  directed  him  not  to  serve  the  writ  on  one  defendant,  and  titiat  the 
other  could  not  be  found;  the  Court  have  nothing  more  to  do  with  Uie 
rule.— If  ttie  Marshal  has  misconducted  himself  the  remedy  is  an  action 
fbr  a  fidsef  return. 

X  HIS  was  a  rule  upon  the  Marshal  to  return  the  cafiiaa  ad  #a- 
tisfacienduniy  issued  in  this  case.  Judgment  had  beien  obtained 
against  Ingraham  and  two  others.  The  eafiiat  ad  ^atia/aciendutit 
issued  against  all  three ;  and  the  Marshal  now  returns,  that  the 
plaintiff's  attorney  directed  him  not  to  serve  it  on  Ketiandj  one '  . 
of  the  defendants,  he  having  paid  his  part,  and  been  released  ; 
Mid  that  another  of  the  defendants  could  not  be  found. 

Morgan,'  for  the  plaintiff.     Ketland  was  not  released.     He 
paid  part  of  the  judgment,  and  a  receipt  for  so  much  on  account    ' 
was  given.     Of  several  defendants,  the  plaintiff  may  direct  the 
writ  to  be  executed  on  which  he  pleases. 

Dallas,  for  defendants.  The  plaintiff  has  oo  right  to  instruct 
the  officer  how  to-  execute  his  writ—- to  serve  on  somey  and  not 
on  others.  On  a  cafiiaB  ad  satitfaciendum  aguost  two,  if  one 
ifl  taken  and  discharged,  it  discharges  the  other.  4  Osfl..  275. 
There  is  no  difference  between  that  case,  and  one  where  the 
officer  is  instructed  by  the  plaintiff  to  serve  on  one,  aiid  not  on 
the  others. 

By  the  Court.  The  writ  is  returned^  snd  of  course  the 
plaintiff  has  obtained  the  eflect  of  his  mol&SD.  If  the  Msnhal 
has  misconducted  himself^  in  not  havhig  torvfid'the  writ,  or  fa^o 
made  a  false  return,  the  plaintiff  can  talte  his  remedy.  But^ 
on  the  present  rule,  we  have  nothing  further  to  4o. 
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Btyan  et  al.  vs.  M'Gee,  Administiator. 


Brtan  et  al.  v9»  Jambs  M'Gee,  Administratoe  of 

Davis  M'Gee« 

Davis  M'Gee  was  indebted  to'the  complainant,  and  after  his  decease,  ad? 
ministration  was  granted  to  bis  eifects  in  New-Jersey,  to  James  M'Gee, 
the  defendant,  who,  in  his  answer,  stated  that  be  had  administered  all  the 
effects  cf  the  deceased,  except  760  dollars^  which  he  was  ready  to  dis- 
tribute ;  but  claimed  that  he  could  be  called  upon  to  settle  his  adminis- 
ttstion  scGOUitf»  only  in  the  state  of  New-Jersey. 

The  Court  held,  that  the  defendant,  having  stated  that  he  had  property  in 
his  hands,  imght  be  called  upon,  in  Equity^  to  account  for  that  property, 
snywhere. 

1  HE  bill  charged,  thtt  Davis  M'Geey  deceased,  became  in- 
debted in  his  life  to  the  plaintiffs,  for  goods  ^old,  and  gave  his 
promitoory  note  therefor;  that  he  died,  and  that  James  M'Gee> 
a  citizen  of  New^Jerseyythe  defendant,  took  out  letters  of  ad- 
ministration in  New-Jersey,  and  became  possessed  of  all  his 
property;  tb4t  he  pretends  he  has  fally  administered^  but  that 
the  yoods  purchased  by  Davis  M'Gee  from  the  .complainants 
were  sold  by  him  to  the  defendant ;  but  that  such  sale  was  merely 
colourable,  and  a  fraud  between  the  two  M'Gees;  that  notwith- 
standing the  pretended  sale,  they  remained  the  property  of 
Davis,  and  fmm  them  the  defendant  has  funds  enough  of  the 
intestate  to  pay  the  debt  due  to  the  complainants. 

The  defendaac  demurred,  pleaded,  and  answered. 

The  ground  of  demurrer  tvas,  that  as  the  bill  s^ted  the  de-^ 
ItB^mt  to  hav«  taken  tini  letters  of  administration  in  New-Jer- 
sey, he  could  be  called  upon  as  admmistrator,  and  to  settle  his 
adiiiin]Bti«ti0&  accounts,  olily  in  that  state. 
^'.Tfae  plea  stated,  that  the  c^mplainalhts  had  cited  the  defend- 
«lt  before  the'Oi^han's  Cotilt  in  New-Jersey,  where  the  very 
point  of  fraud,  now  alleged,  had  been  tried,  and  decided  in  hi?, 
tbe  defeDdant'%  fiivour.  * 
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The  answer  denied  all  fraud;  stated  that  the  deceased  was 
in  his  lifetime  indebted  to  the  defendant,  and  sold  him  the^oods? 
bonajidej  in  discharge  of  the  debt ;  that  the  question  of  frauds 
now  allied,  had  been  twice  tried,  and  decided  in  favour  of  the 
defendant;  that  he  had  administered  all  the  e&cts  of  the  de- 
ceased, except  760  dollars,  which  he  is  ready  to  distribute  zx> 
.cording  to  the  laws  of  New-Jersey. 

After  argument,  by  Dallas,  for  complainants,  and  Ingeiaoll 
and  Reed,  for  defendant— 

By  the  Court.  The  demurrer  must  be  overruled.  The  de- 
iGmdant,  having  property  in  his  hands  belonging  to  the  estate 
of  Davis  M'Gee,  may,  in  Equity y  be  called  upon  for  that  pro- 
perty in  any  place.  But  upon  the  plea,  (which  already  stands  for 
an  answer)  and  the  answer,  it  is  the  opinion  of  the  Court,  upon 
the  merits,  tnat  the  complainants  are  entitled  to  a  decree  for 
the  amount  of  assets  admitted  by  the  defendant  to  be  in  his 
hands.  As  to  the  goods  charged  in  the  bill  to  have  been  un* 
fairly  obtained  from  the  intestate,  the  wfarie  weight  of  evidence 
is  in  favour  of  the  defendant.  The  answer  is  not  only  not  con- 
tradicted by  evidence,  but  is  strongly  supported. 
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Cruder  vs.  The  Pehnstlvaitia  Insitranoe  Compakt. 

AUhough  the  unseaworthiness  of  the  vessel,  occasioned  by  want  of  men»  at 
the  time  the  rhk  comnuneest  may  not  vacate  the  policy,  provided  she  is 
seaworthy  when  tike  voyage  commences ;  yet  she  cannot  go  out  of  bet 
:Coafi^  sAbf  tlie  eommencemeiit  of  the  voyage^  to  supply  sodk  want 

E  la  not  lA  eaeuae  for  a  deviation*  that  there  was  a  sufficient  number  <tf 
hands  to  navigate  the  vessel  to  a  port^  where  the  necessary  addition  to 
file  crew  could  be  obtained  for  the  whole  voyage;  such  port  not  being  in 
the  course  of  the  voyage,  and  the  want  of  hands  existing  before  the  com- 
mencement of  the  voyage  insured.  The  vessel  should  be  fitted  for  th 
voyage  insuiedt  at  the  time  of  her  departure. 

JLHIS  CAM  (see  ante,  pi^  S639)  was  tried  again  this  Court, 
and  argued  upon  tlie  samA  evidencci  much  as  on  the  former 
UM ;  except  Uttit  on  the  part  of  the  defendftnti  it  was  contended 
chat  it  did  not  appear  by  any  eridence  in  the  cause,  that  the 
toiB  of  the  mate  and  men  took  place  after  the  cargo  was  takes 
te  teMf  ,  and  consequently  while  tho  property  was  at  the  risk 
of  tfie  nnderwriters. 
The  plaintlt*s  counsel  insisted,  that  the  brig  was  suScienUy 
•t  ilie  lipie  riie  left  St.  Lncii,  tn  fo  to  St.  Banbolo- 
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mew's,  though  not  for  the  whole  vofage,  which  wn»  soflibdMrt; 
aad,  besides,  thst  the  repoit  in  New-York^  that  she  was-goiag 
to  St.  Kitt's  to  get  hsods,  was  communicated  to  the  underwn- 
ten  when  the  order  for  insurance  was  gives. 


ITw^S^/JVrG  7*0^,  Ja«/tre,  charged  the  j«rf.  When  this  ci 
was  formerly  tried,  the  Court  stated  to  the  jury,  that  if  the  ac- 
cident bi^pen  while  the  property  was  at  the  risk  of  the  under- 
writer, and  cannot  be  repaired  at  the  port  of  her  d^arture,  the 
vessel  may  go  to  the  nearest  port  where  the  damage  can  be  r^ 
paired,  without  prejudice  to  the  insurance;  and  that,  in  draig 
80,  the  case  is  the  same  as  if  she  had  repaired  at  the  place  of 
departure.  The  deviation  is  as  excusable,  as  if  the  accident 
had  happened  during  the  voyage.  To  this  opinion  the  Couft 
adheres.  But,  at  that  time,  considering  the  fact  agreed,  that  the 
loss  of  the  men,  in  this  case,  did  occur  after  the  risk  commeno- 
ed,  nothing  was  said  by  the  Court,  as  to  the  law,  in  case  the 
want  of  seaworthiness  existed  at  the  time  the  risk  commenced. 
As  to  this,  it  is  our  opinion,  that  though  the  want  of  seaworthi- 
ness at  that  time  may  not  vacate  the  policy,  provided  she  la 
seaworthy  at  the  time  the  voyage  commences,  yet  the  Teseel 
cbnnot  go  out  of  her  course  to  supply  such  want.  As  if  at  the 
time  the  cargo  is  taken  on  board,  or  the  risk  in  other  cases 
commences,  the  vessel  is  not  sufficiently  manned,  she  may  af- 
terwards, and  before  the  voyage  commences,  supply  that  want, 
yet  she  cannot  excuse  a  deviation  for  the  purpose  of  procuring 
bands. 

Tlie  Court  cannot  yield  its  assent  to  two  propo«itiaDa  laid 
down  by  the  plaintiff's  counsel.  First  i  that  the  want  of  sea- 
worthiness for  the  voyage  forms  so  ol^ectiMH  if  ake  wae  se»* 
worthy  to  the  port,  to  which  she  deviate^^  and  aftervards  fi>r 
the  residue  of  the  .voyage.  The  answer  is,  U^at  the  dmkAm 
itself,  in  such  case,  is  without  exeuse,  because  abe  ought  to 
have  been  fitted  for  the  voyage  at  the  time  of  her  departure^ 
unless  prevented  i>y  «i  accU«M»  occiimi«  ftM  f3»  osk 
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nenced.  Secondly ;  that  the  defetidoDts  had  notke  of  the  wanC 
of  baiiuds,  before  the  insurance  was  made.  But  the  report  stat- 
ed to  the  underwriters,  as  preTailing  at  New-Tork,  that  there 
^1^  a  deficiency  of  hands,  was  accompanied  by  the  additionif 
circumstiiite  that  this  want  was  to  be  su|»|riied  at  Si.  Xitt\ 
which  was  not  true.  The  notice,  therefore,  amounted  to  no* 
things  unless  in  fact  she  had  gone  to  St.  Kittys.  Upon  this 
po^t,  then,  the  jury  must  be  satisfied  that  the  loss  of  the  men 
happened  after  the  lisk  commenced,  or  otherwise  the  deviatioii 
to  St.  Bartholomew's  cannot  be  excused.  If  they  are  satisfied 
upon  that  point,  in  favour  of  the  plaintiffs,  they  will  then  in* 
quire  whether,  upon  the  evidence  in  the  cause,  St.  Bartholo* 
mew's  was  the  nearest  port  at  which  hands  could  be  procured; 
and  in  deciding  this  point,  some  idlowance  ought  to  be  made 
tor  the  reasonable  discretion  whieh  the  captain,  (though  the 
sgeiaC  ot  the  owner,)  Is  permitted  fairly  to  exercise. 
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Coitttraction  of  tfie  Act  of  Congress,  psssed  flie  3Ut  of  JaiHttiy  ItO^  en- 
titled <' An  Aet  for  the  rdief  of  Oliver  fetaas.^ 

Tlie  geneial  law  of  patents  dedare^  that  the  right  to  the  patent  belongs  to 
him  who  it  the  first  inventor^  even  befoe  the  patent  is  granted;  andj 
therefore,  any  person,  who»  knowing  that  another  is  the  first  inYentor» 
yet  doubting  whether  he  will  apply  for  a  patent,  constmcts  a  machine 
invented  by  another,  acts  at  his  peril,  and  a  subsequent  patent  will  pre- 
vent his  use  of  the  machine  thus  erected. 

j:  his  was  an  action  on  the  ease,  for  a  violation  of  the  pihiii* 
tiff's  patent  rights  and  comes  on  upon  the  following  case  agreed* 
The  plaintiff  being  the  inventor  of  the  improvements  in  the 
manufacture  of  flour,  hereafter  mentioned,  and  the  patmt  right 
for  the  same,  by  him  heretofore  obtained,  having  been  declared 
by  this  Court  void,  in  the  action  of  the  said  Evans  against 
Chambers,  and  the  time  for  which  the  said  patent  was  granted, 
having  also  run  out,  an  Act  of  Congress,  entitled,  <<  An  Act  for 
the  relief  of  Oliver  Evans,*'  was  passed  on  the  21st  of  January 
1808,'  in  consequence  of  which,  the  said  Evans  duly  obtained 
letters  patent,  bearing  date  the  32d  of  January  1808,  notice 
whereof  was  given  to  the  defendant,  in  February  last. 

On  the  7th  of  May  1809,  during  the  continuance  of  the 
former  patent,  the  defendant  purchased  of  the  plaintiff,  a  right 
to  use  the  said  improvements  at  his  mill  on  Wissihicon  creek, 
in  Philadelphia  county,  in  this  district,  for  one  wheel  and  pair 
of  stones ;  but  prior  to  the  passing  of  said  Act  of  Congress^  he 
had  applied  and  used,  and  still  continues  to  apply  and  use  the 
same  improvements  for  two  wheels  and  two  pair  of  stones  in  the 
same  mill.    The  question  submitted  Is,  whether  the  defendant 
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is  liable  for  dnnagvt  for  the  use  of  said  impretements,  in  their 
application  to  this  setond  wheel  and  pair  of  stones,  since  the  Act 
of  the  SI  St  of  January  last ;  and  whether,  if  so,  he  is  liable  be^ 
fore  notice  from  the  plaintifiP.  If  the  opinion  be  in  &voarof  the 
plaintiff,  judgment  to  be  entered  generally,  and  the  amount  to 
be  afterwards  adjusted  by  the  attorneys. 

WASHlJ^GTOJ^yJu%tlce<,  delivered  the  opinion  of  the  Court. 
It  is  contended  by  the  plaintiff,  that  the  defendant  is  liable  for 
using  the  plaintiff's  improvement,  in  application  to  the  second 
wheel  and  pair  of  stones,  smce  the  33d  of  January  1808 ;  or,  at 
all  events,  since  the  time  when  the  defendant  received  notice 
of  the  plaintiff's  patent;  because  the  proviso  in  the  Act,  passed 
on  the  31st  of  January  1808,  <<  for  the  relief  of  Oliver  Evans,'' 
CKtenda  only  to  cases  of  improvements  erec^ted  for  use,  or  used 
prior  to  the  passage  of  that  law,  and  does  not  protect  the  de- 
fondant  from  damages  for  using,  after  the  issuing  of  the  patent 
under  this  law,  an  improvement  erected  prior  thereto.  On  the 
other  side,  it  is  insisted  that  such  a  construction  would  render 
this  an  ex  pot  /aeto  law,  and  consequently  repugnant  to  the 
constitution.  To  avoid  whkh,  it  should  be  so  construed,  as  to 
ooniMct  With  the  use  of  the  improvement,  the  erection  of  it 
subsequent  to  the  grant  of  the  patent. 

Although  the  Court  at  the  last  term,  and  upon  the  first  ar- 
gument, foit  strongly  inclined  to  give  it  the  construction  con- 
tended for  by  the  defendant,  yet,  upon  forther  reflection,  we 
are  ntisfied  that  we  shMiM  do  a  violence  to  the  words,  which 
BO  nda  of  eonstraclion  would  warrant.  The  words  of  the  pro* 
▼iao  are,  *^  Provided  that  no  person,  who  shall  have  used  the 
said  improvements,  or  have  erected  the  same  for  use,  before 
issuing  laid  patent,  ^lall  be  liable  therefor :"  that  is,  shall  be 
liable  for  hai^g  erected,  er  f<M*  having  used  the  improvement 
at  aay^time  prior  to  tbe  patent.  But  with  respect  to  the  use 
nf  it  after  the  iasoing  of  the  patent,  no  protection  whatever  is 
iMMTdad  agidnst  the  claim  for  dvaages  nnder  this  law. 
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The  next  inquiry  iS)  does  the  gtneral  law  give  to  the  {Aain- 
tiff  a  right  of  recoveiyy  i^inst  a  person  who  erected  a  machine, 
prior  to  the  issuing  of  a  patent  to  the  first  inventor  of  it,  and 
who  afterwards  made  use  of  the  same  I  * 

The  Act  of  Congress,  of  the  L7th  of  April  1800»  which^ 
as  to  this  point)  is  the  only  law  in  force,  declares  that  if  any 
person,  without  permission  from  the  inventor,  shall  make,  de- 
vise, use,  or  sell  the  thing,  whereof  the  exclusive  right  is, se- 
cured to  the.  patentee,  he  shall  pay  three  times  the  damages 
sustained  by  the  patentee,  to  be  ascertained  by  a  jury.  Now, 
whatever  doubt  might  have  (%xisted  as  to  the  meaning  of  the 
words  ^  devise  and  use,**  in  the  fifth  section  of  the  Act  of  the 
2lst  of  February  17939  thus  connecting  the  using,  with  the 
devising  of  the  improvement ;  there  cftn  be  none  under  the 
third  section  of  the  Act  of  1800,  which  repeals  the  whole  of 
the  fifth  section  of  the  old  law.  It  is  plain,  that  the  uting 
of  an  improvement  invented  by  another,  and  secured  by  pa- 
tent,  is  of  itself  an  offence,  no  matter  at  what  time-  such  im« 
provement  was  devised  or  made.  Whether  the  word  devUct 
which  has  been  a  good  deal  criticised,  is  synonymous  with 
make^  as  Mr.  Rawle  seemed  to  thipk  it  is,  or  means  to  in»mU^ 
a  mere  act  of  the  mind,  which  we  deem  very  unreasonaye,  or 
to  contrive^  plan^form^  or  deaign^  it  is  unnecessary  Id  this  case 
to  decide,  because  the  charge  against  the  defendant,  is  the  Mising 
of  the  plmntiff*s  improvement,  unconnected  with  the  making 
or  devising  it. 

But  it  is  objected  to  thU  construction  that  it  would  lender 
the  law  hx  fio^t  facto  in  its  operation,  in  respoc^  to  one  who  has 
erected  this  improvement,  prior  -to  the  grant  of  the  patent  to 
the  plaintiff. 

It  must  be  admitted,  that  cases  of  great  hardsh^>  may  occur, 
if,  after  a  man  shall  have  gone  to  the  expense  of  erecting  a  ma-, 
chine,  for  which  the  inventor  has  not  theOi  and  never  msy  oh* 
tun  a  patent,  he  shall  be  prevented  from  using  it  by  die  gnoit 
of  a  subsequent  patent,  and  ito  relation  back  to  the  pHentee's 
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prior  inTention.    But  the  law  in  this  case,  cannot  b«  termed 
ex  float  fdcioj  or  even  retroBpective  in  ^tt  operation ;  because 
4ie  general  law  deelareSy  beforehand,  that  the  right  to  the  ' 
patent  belongs  to  him  who  is  the  firat  inventor,  even  before  the 
patent  is  granted;  and,  therefore,  any  person,  who,  knowing- 
that  another  it  the  first  inventor,  yet  doubting  whether  that 
other  will  ever  apply  for  a  pat^t,  proceeds  to  construct  a  ma-' 
chisie,  of  whkb  it  may  afterwards  appeai^he  is  not  the  first  in- 
ventor, acts  at  his  peril,  and  with  a  full  knowledge  of  the  law^ 
that,  by  relation  back  to  the  first  invention,  a  subsequent  pa- 
tent may  cut  him  out  of  the  use  of  the  machine  thus  erected. 

Not  only  may  individuals  be  injured  by  a  literal  construction 
of  the  words  of  Ae  law^  but  the  public  may  suffer,  if  an  obsti- 
nate or  negligent  inventor  should  decline  obtaining  a  patent, 
and  at  the  same  time  keep  others  at  arm's  length,  so  as  to  pre- 
vent them  fiT>m  profiting  by  the  invention  for  a  length  of  time, 
during  which  the  fourteen  years  is  not  running  on.  But  all 
these  hardships  must  rest  with  Congress  to  correct.  It  is  be- 
yond our  power  to  apply  a  remedy. 

No  Mich  hardship  exists  in  this  case,  where  the  defendant 
erectcKl  this  improvement,  wSt  a  knowledge  not  only  that  the 
plaintiff  was  the  first  inventor,  but  that  he  had  absolutely  ob- 
tained a  patent,  idthough  it  was  afterwards  declared  Savalid. 

Upon  the  point  of  notice^  we  think,  that  the  Act  of  1808,  be- 
*mg  a  private  one,  the  defendant  is  liable  only  from  the  time  he 
received  notice  of  the  law.  "^ 

Judgment  fwplainUff. 

MvB.'^In  the  esse  of  Brans  w.  Jctdao,  Febniaiy  Tefm  1815,  the  Su- 
pMDe  Court  oMBteoodisr  aflbmed  the  oonstrustioD  given*  m  the  above  opi- 
xaa^  totheAct  of  Jsnnaiy*  1808.  The  question  of  notiee  did  not  comeup. 
Crnnoh^  Beporti^  V^  ix.  p.  199. 
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HaeT)  Vandyne,  U  Patterson  va.  The  Delaware  Insu- 
rance Company. 

Insurance  on  the  frdgbt  of  the  Hannah,  at  and  from  New^YMc  to  WUming- 
ton  in  Not&«CaroIiin,"aiid  tlience  to  Batbadoes,  and  back  to  Philadelphia. 
At  Wihnmgton,  a  cargo  was  prepared  to  be  ahipped  in  tbe  Hannah,  had 
she  arrived  there.  The  vessel,  was  Ibrced,  by  stress  of  weather,  to  put 
into  NorfbUcj  and  arrived  there  in  a  state  of  wreck.  Itie  'Ogent  of  the 
plaintiffs  gave  notice  to  the  defendants'  agent  at  Norfolk,  and  requested 
him  to  have  all  the  repuvs  made  that  weie  neccnaiy ;  which  he  decfined. 
Tlie  repairs  would  hscve  cost  upwards  of  9000  dollu%  at  wfakfa  sipn  the 
vessel  was  insured.  The  plaintifis  offeied  to  abasdoRt  and  thi^  vessel 
was  sold  for  325  dollars. 

If  the  injury  which  the  vessel  sustained,  exceeded  one-half  of  her  value, 
the  insured  had  a  right  to  abandon,  unless  the  underwriters  would  agree, 
at  all  evenlg,  to  pay  for  the  repairs,  though  they  should  exceed  what  they 
were  lial)le  for,  if  only  a  partial  loss  had  taken  place. 

The  underwriters  are  not  bound  to  make  or  direct  the  repurs,  in  any  case; 
but  if  the  injury  sustained  exceed  QWs-half  the  valne  oMie  Yessel,  and  if 
the  underwriters  woula  prefer  the  voyage  being  proseQuted*  iH^  rouit 
engage  to  pay  what  will  be  necessaiy  to  fit  her  for  the  voyage,  thoqgfa  it 
should  exceed  the  sum  underwritten. 

The  refusal  of  the  agent  of  the  defendants  to  pay  for  such  sepaini  only,  as 
the  defendants  were  liable  for,  and  not  for  all  th^  necesauy  repairs,  au- 
thorized the  abandonment 

Bisk  is  the  subject  of  the  oontnct  of  insursiioe,  and  until  the  risk  ctm- 
menees,  the  contract -does  not  attach.  ^ 

Generally,  an  inchoate  right  to  freigte  dqes  not  commence  until  the  caigo 
is  put  on  board ;  bat  if  the  freight  is  insured  in  a  vali^d.policy,  the  right 
to  indemnity  attaches,  if  any  .psrt  of  the  cngo  is  alupped. 

If  the  insured,  in  virtue  of  a  contract  with  a  third  pesBon,  has  an  inchoate 
right  to  freigjht  as  soon  as  the  vOyage  commences,  ahKbugh  btfbre  Ifie- 
cai;go  is  taken  in,  there  the  risk  commences^  and  the  policy  attaolites,  in 
virtue  of  the  contract,  as  soon  as  the  voyage  commences. 

'  ..     .        •     ^      .  • 
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xxCTION  on  a  policy  of  insurance,  dated  3d  September  1806, 
on  freight  of  brig  Hannalt},  at  and  from  Ne^vr-York'to  Wilming*  ' 
ton  In  North-Carolina,  at  and  from  (hence  to  Barbadoes,  with 
liberty  to  gp  to  anoch«  British  island,  at  and  from  thence  to 
the  city  of  ^b  Domingo,  there,  and  at  the  usual  loading  places 
on  the  codst,  and  after  completing  her  cargo,  to  return  to  New--  ^ 
York.  Tbo  usual  memorandum  was  «t  the  foot,  which  pro- 
ceeded to  state,  that  it  was  understood  the  vessel  waa  insured, 
in  and  out  of  port,  during  the  whole  voyage*  The  policy,  as  to 
the  printed  part,  was  the  common  form  of  &  policy  on  cargo, 
but  at  the  foot  was  declared  to  be  on  freight :  2000  dollars  was 
subscrfbedt  at  a  premium  of  1 1  per  cent.  The  same  defend- 
ants also  underwrote  poticies  on  the  vessel  and  cargo,  at  the 
sidne  pren^lum*  The  ordet  of  insurance  stated,  that  the  cargo 
was  to  be  takenLon  board  at  Wilmington. 

^1^^^  ^MHi^^  ^PHhi^  .a^  MHHte         ^Itfm^        4HHIi^  A 

It  afipeared  in  evidence,  that  the  brig,  on  the  25th  of  August, 
sailed  on  the  voyage  insuredt  but  was  so  injured  by  tempest 
on  the  coasti  tnat  she  was  obliged  to  cut  away  her  masts,  and 
got  into  Norfolk,  a  wreck,  about  the  middle  of  September. 

The  defifidants  having  ai^gent  at  Norfolk,  (viz.  Mr.  Gran* 
berqrip  the  plaintiffs*  agent  (Mr.  Myers)  applied  to  him  to 
have  the.  vessel  repaired.    It  appeared,  from  the  testimony  of 

'  MyerS)  that  Giranberry  refused  to  have  all  the  repairs  made 
that  were  necessary,  and  also  refused  to  agree  to  pay  for  the  , 
wbol0  tlial  might  be  made,  althougli  ha.consented  to  pay  for 
the  repaiA  in  part. 
Abotat  the  ^mddle  of*  D<y ember,  Myers  wrote  a  note  to 

^'Granberry,  callings  ipoi^  hka  to  have  the  necessary  repairs  ' 
made^  or  to  dtfect  what  repairs  should  be  made»  and  to  agree 
to  pay  Myers  all  such  sums  of  money  as  he  should  expend  la 

'  the  repairsi^and  in  supplyii^  the  wMits  of  the  captain.  In  an* 
swer  to  this  note,  Granberry  declined  making  the  repairs  him- 
self,  but  cohsented  that  Myers  should  have  such  as  are  usually 

^  mide,  .and  promised  to  p^y  whatever  sum  the  d^fee^ats  may 
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be  liable  to  pay.  It  was  proved  by  a  Mr.  .Wil&oMaony  a  ship- 
nvright^  that  he  was  directed  to  repair  the  vessel,  and  that  he 
went  on  boaiti  to  do  sa;  but  that  th%  captain  relvaed  to  allow 
him,  saying  that  Myers  had  spoken  to  another  shipwright  to 
do  it.  The  vessel  was  about  Iburteen^years  old,  her  tonnage 
146,  and  it  is  stated  by  the  witnesses  that  her  repairs  would 
have  cost  u{iwards  of  3000  doQars.  She  was  insured  at  that 
sum.  On  th6  Ist  of  lanuary,  the  plaintiffs  offered  to  abandon, 
which  was  i^efused.  The  vessel  was  sold  as  she  lay,  at  public 
auctionf  for  335  dollars.  It  was  pi^ved,  that  a  cargo  of  staves 
was  provided,  and  was  waiting  for  her  at  Wilmington,  which, 

f 

after  the  loss  of  the  vessel,  were  sold  at  a  small  loss.  Had  she 
performed  the  voyage,  she  would  have  earned  a  iivight  equal 
to  the  sum  insured. 

The  recovery  was  resisted,  upon  the  blowing  grouods^^ 
First.  That  there  was  not  a  t^al  loss.  It  jM,the  duty  of  the 
owner  to  repair  his  vessd,  to  enable  her  to  earn  her#^ght;  . 
and  the  insurers  were  not  bound  to  repair,  or  to  direct  what 
repairs  were  to  be  made,  or  to  bind  themselves  to  pay  fpr  them. 
But  if  they  were  so  bound,  they  had  agreed,  by  thair  mgent,  to 
do  all  that  could  legally  be  requimtf,  viz.  to  aiaiEJe  nmai  rspws, 
and  to  pay  what  they  were  legally  b^od  to  pay.  Besides  trfaichi 
they  offered  to  make  the  repairs,  and  wer^  refused  5y  the  csep- 
tain.    Marsh.  2d  ed.  488.  583.   1  Jolyi.  N.  Y.  Rm.  391.  305. 

Second.  There  was  no  incefition  of  liiis  risk,  and  consequent'- 
ly  the  policy  nevm*  attached.  The  pladhtiff  had  not  an  iniiirable 
interest,  until  the  cargo  was  taken  on  bo^«  Mardi*'^  ti,  3ft 
to  380.  333.  Abbot.  303.  If  it  he  Contended,  t^  wageir  pK»li« 
cies  are  allowable  tn  this  country,  wMch  fliay  well  bf  question* 
ed,  still  they  should  upon  their  fiM^  appear  to  bii  aa^  aa  interest 
or  no  interest,  free  of  salvage,'  8cc.    Park,  3S9. 

Third.  The  loss  was  treated  fa  a  partial  loi|f(,  fcr  iiam 
months ;  and  it  was.tben  tpo  late  to  abaidon* 

On  the  other  side,  h  was  contended,  that  the  loss  Waa  total:  . 
when  the  vessel  got  to  NerfapEj  the  repairs  amounting  to  more  i, 
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than  half  the  valae  of  the  veasek  Where  this  is  Ihe  case,  the 
insurer  must  ag^ee  to  pay  for  the  repairs  at  all  erentS)  if  he 
would  prevent  the  insured  from  abandoning.*  Gossv«.  Withers, 
3  T.  Rep*  Daeosta  vt^  Newmtn* 

Second.  Under  aU  the  circumstances  of  this  case>  the  con- 
tract between  th^  parties  amounted  to  an  agreement  that  the 
risk  sheuld  commence  with  tb^ie  commencement  of  the  voyage; 
in  which  ease,  it  does  not  differ  from  a  charter  party.  6  T.  R. 
478.  7  Easty  400.  Park»  367.  2  East,  544.  3  T.  R.  363. 

Third.  No  abandemneot  is  necessary,  upon  a  policy  on 
freight.   S  Bos.  k  Pull.  310. 


IICMfr/A'GrOA;yiM^IC4f,  charged  the  jury.  The  first  ques- 
tion is>  was  there  in  this  case  a  total  loss  ?  It  is  strongly  to  be 
peestt»ed>  bom  the  age  of  the  vessel,  her  tonnage,  the  cost  of 
her  necessary  repairs,  and  the  price  at  which  she  sold,  that  the 
injury  4d  be  repaired  would  have  exceeded  more  than  half  her 
Talue ;  but  «f  this,  yon  are  to  judge.  If  this  was  the  fact,  the 
insured  had  a  right  to  abandon^  unless  the  underwriters  would 
agree,  at  all  events,  to  pay  ior  the  rq;>urs,  although  they  should 
exceed  whit  the  underwrit<||  would  have  been  answerable  for, 
if  oolf  a  partial  loss  had  happened.  It  as  true,  that  the  under- 
writer  Is  not  bound  te  malie,  or  to  direct,'the  necessary  repairs, 
in  any  €ne.  But  if  tibe  injury  sttstained  is  such  that  the  in- 
sured rai^  tuni  is  into  a  ^|al  leas,  the  underwiiter,  if  he  would 
prefer  the  vii]n4;e  being  prosesfited,  must  engage  to  pay  whad 
maf  be  nftcassary  tp  fit  her  to  piosecute  the  voyage,  though  it 
she«M  exceed  what  otherwise  he  might  be  liable  fer. 

The  qu^stfoB  then  is,  did  the  agent  of  the  underwriters  agree 
to  answer  tav  such  jnq^lrs  ?  Mr.  Myers  declares,  that  he  would 
ealf  consent  to  pay  for  partial  repah^ ;  and  it  appears,  by  his 
answer  to  Mr.  Myers*  nete,  that  he  iMMild  only  agree  to  pay 
whst  th^  nnderwrilers  wer^  lagf^f  bound  to  pay.  But  the 
«nderwfi|jBrs  were  not  bound  to  pay  beyond  their  subscription, 
the  rqiairs  would  havexost  between  three  and  feur  thou- 
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nd  dollars.  The  insured)  therefore,  was  not  bound  to  mikp 
ose  repairs  at  his  own  risk,  and  was  consequently  at  liberty 

treat  the  loss  as  total,  unless  you  should  be  satisfied,  by 
''illiamson*s  evidence^  that  whatever  dUFdM&ce  may  hare 
isen  between  Myers  and  Gnnberry,  the  latter  did  consent  to 
pair  the  vessel,  and  would  have  done  so,  had  he  not  been 
evented  by  the  captain.  If :  Williamson  is  believed,  it  is 
rtainly  very  difficult  to  account  for,  and  §tiU  more  so  to  jusiMy, 
e  conduct  of  the  agents  of  the  insured  upon  this  occasion, 

refusing  a  compliance, with  their  own  proposition;  and  if 
m  are  satisfied  that  this  qffer  was  made,  and  a  witiingnesa 
lown  to  carry  it  into  effect,  the  plaintiffs  had  no  right  to  turn 
is  into  a  total  loss.  You  are  alone  proper  to  decide  tew  this 
ct  was;  and,  having  satisfied  yourseivea  respecting  it,  you 
ill  find  no  difiliculty  in  applying  the  law  to  it,  as  the  Court  tes 
ated  it  to  you. 

The  next  question  is  purely  a  point  of  law.  Had  tills  plain- 
BTs  an  insurable  interest,  before  or  ai  the  time  when  th^  loss 
ippened,  as  stated  by  one  of  the  counsel ;  or,  had  the  risk 
len  commeno^d,  as  it  is  put  by  anotl^  ?  Thefe  is  no  differ- 
ice  between  them.  Risk  is  the  nubject  of  the  contract  of  in- 
irance.  If  theve  be  i)tf>  risk,  there  can  be  no  cdntract.  •.  UntO 
le  risk  commences,  the  contract  does  not  attach.  If  the  in- 
ired  cannot  or^ill  not  commence  the  risk,  he  has  no  daim  e» 
demnity,  and  the  underwriters  canno|.  retain  the  pteaiam. 

In  an  interest  policy,  there  #ui  be  no  risk,  if  ^here  be  no  ip- 
rest.  The  ruA,  then,  can  only  cowmence  wh«n  the  interest 
>mmence^-^wbich  leads  to  the  question,  when  does  ah  facho- 
e  right  to  fedgbt  commence  ?  The  answer  is,.j|riien  the  goods 
e  put  on  board.  This  is  the  general  mte,  as  kid  down  in  the 
ise  of  Tonge  v.s.  Watts,  which,  I  b^lieve^  has  n«ver  bMi 
lestioned.    It. is  tme^  that  if  the  policy  be  valued,  the  right 

indemnity  attaches,  if  only  a  part  of  the  cargo  is  takeft  on 
>ard,  and  then  a  loss  happens;  because,  in  such  axase,  it-is 
ily  necessary  to  prove  some  interest,  to  entitle  the  insured  to 
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was  not  overlookadi-  by  tlie.  Court,  at  influencing  the  doctrine 
laid  down  in  that  case. 

Thefilainti§'  suffered  a  non^tiilL 

NoTB.-^n  lUb  case^  the  diiitriiieof  ffief  pomtiarioe^  gx^ii^  >^  '^Sht  to 
iceorer  in  ejectment,  ««•  mentionedL  bet  thangfc  not  decided,  was  dia> 
cetlenanred  by  nhajt  fell  fram  the  GaiBt.    In  fupport  of  the  doctxin^ 
Yaugham  Cxo.  £1.   2  Saiiad.  HI.    X  Hawk.  P.  g.  H  IM.    16  Tin.  46V 
p]^^  weve  cited* 
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htttmiaink,  wiMkhtd  been  eiMOted  and  Yetarne^  ^Ritt  set  Mkr,  ^- 
'  cause  it  hid  been  epelied  by'mie  <tf  the  olBeei*  of  jfte  gOTetameBdy  be- 
fore it  came  bito  the  hands  of  the  cleilu  ^ 

Rule  to  show  cause  vhj  the  ^oMMnissioo  for  taking  dcpo- 
rftions  should  not  be  accepted  as  dulj  returned',  or  be  eent  beck 
for  a  more  regular  return.  The  cominissk>Dy  in  consequence 
of  a  misdirection  of  it  by  the  Qommissiona%  had  been  opened 
first  by  the  Secretary  of  War,  and  afkerwards  by  some  otho* 
officer  of  the  goveminent,  ^fore  it  canjb  to  the  hands  ^f  the 
clerk  of  the  Court. 

By  the  Court.  This  ^ule  was  granted  on  account  of  the 
irregularity  in  f^ening  the  cMimission,  as  to  which  there  is  no 
doul^.  If  the  objectian  had  been  to  the  execution  of  it,  the 
rule  would  nol  have  be^  grsnied»  Let  it  be  set  aside.  Inu^e 
a  new  commission,  to  which  the  original  p^fiers  attached  to  the 
old  commission!  may  nojr  be  annexed. 
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The  Ytrntl  inonied  was  captured  on  her  Tayage  to  Carthagena,  and  con- 
dcmwid  on  the  pijimdof  Veit  tsvde,  A^art  of  the  cttego  hmmg  been 
l^ltougfat  ftam  8p«D  to  Nev*>lMrk  by  a  fipniuKQ^  eatefed  te  eiqMntatioiv 
nnd.aiPtpnmdi  Md  to  the^hdntiff,  th«  Sfmniaid  gdny  out  aa  puaeogcr 
on  board  the;TeaBe|^  and  the  tmsactiop  being  coasideied  by  the  Britiah. 
Court  cf  Admsalt;^  as  illegal,  deeming  it  a  trading  between  the  mother 
i5ountiy  and  her  colony. 

if  &e  Jniy  considered  ihdt  the  assured  was  guilty  of  concealment  of  the 

'  alriiitfient  df  the  goMs  «f  ftpimiih  ori||bi,  then  the  {MiBcies  effected  hy 

tte  jikiiHir  MJHi  b«.¥okl»  te  th*  taint  of  paA  «r  tfa*  cargo  would  oocn. 

i.*mim  a  Mia«9e»  iel^rtit%i  and  esiiensey  aaid  pne  tbe  asBured  a  right  to 


The  assured  is  not  bound  to  anticipate  trvy  possible  |^und  of  suspitnoii 
which  nay«  against  right,  weigh  with  the  belligerant  cruisers  and  Couits» 
and  to  communicate  the  drcumslnnces  ;  slthough,  if  against  right«  the 
belligerant  Coitrto  ase  in  the  habit  0/ condemning  property' under  par6- 
culsr  ciicmstaoccV  he  should  <Usdbse  the  c^umstanees,  if  they  exist, 
r«nderwriter  .May  know  Ibw  to  estinate  tbe  rikk* 


1  H|3  WM  w  attion  «o  fimr  p^lidtopi  ^m  on  th«  r^miy  a&« 
olber  QO  thi^  freight,  %  third  gn  the  .oargo,  tod  n  fourth  on  an 
aAliioiial  oargo,  «fffcted  in  Ottober  1806. 

.Tbii  addilional  ^argo  coqiusted  principftHy  of  goods  brought 
by  A  SpafuarA4ron|  C«di»  %o  NiBUk-York,  ind  entered  for  ex- 
pofCation  §09^  the  iMefit  of  4mirb«ok.  Thescfgoida  v^re  after- 
iglH^ft  ioM  by  Ike  SpaniarA  to  one  CaBcnaviBy  recently^  before 
t^F  W«i^  «eakip{|0^  and  sold  by  Caae^ov^^  to  the  i4aiQti£ 
Tlia'peftcieaaontiihied  tfaa  mml  w^franty  of  nMitraLprope^ty^ 
to  be'pro*ied  he«%  and  agiiaat  iUidt  or  ptvh^hited  trade.  The 
defaiteiiraainformaAtiMtjTe  Spanianiiy  vith  paKporHi  wese 
t0  go  paaangm  in  tiMavMal  to  Carthagena»i>ut  that  any  part 
qMio  ^argq^jlpai  beea  braugkt  by  aae  of  thoae  paamigara  from 
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Spain,  and  had  been  rec«ndf  aoU  bf  liim  ta  the  piaintiil  irm 
Bot  disclosed.  The  veisel  ind  cargte,  after  havinff  bad  her  pa- 
pers taken  away  at  sea  bj  a  Biifisb  Vessel,  was  again  detained 
b^nother  British  Teasel,  carried  toto  Jamaica,  and  coDdemncd. 
The  whole  record  was  read,  not  as  fcontainiag  evidence,  bat  to 
show  the  ground  of  condemoatiim. 

'  The  objections  to  the  jecov^Qr  were»  first ;  Ahat  thcM  Were 
strong  circunutances  in  the  case,  to  show  tllat  the  sale  hy  the 
Spaniard  mtfXKOt- bona  Jtdcj  and  that  tlie  apparent  sH^'wasaa  a 
cover;  and,  secondly,  that  the.  circumstanced  part  of  the  cat- 
go  having  been  brought  fiom  Spain,  and  recently  sold  Jbf  one 
of  the  passengers,  ought  lo  have  .been  diiK^Dsed  to  the  defend* 
ants.  Three  presidents  of  in8«ran(^  offices  weie  CKaaiined^  attd 
they  all  gave  it  as  their  <^inion  thiifl  those  ckcunsstflKca  were 
material.  Two  of  tb«n  eaid,  tbat  a  diatfj^aore'ef  Umib  wmifd 
have  increased  the  ptemiuro.  The  third  said,  t])at  ft  nonld 
have  led  him  to  inquire  into  the  fairness  of  the  transaction;  but 
that,  if  he  had  found  it  bonujldey  it  would  have  made  no  differ- 
ence with  him. 


WASHIMOTOMy  JuHiccj  in  charging  th^  jury 
that  it  was  for  them  to  weigh  the  evidence,  atid  to  decade^  nod 
upon  suspicioniy  but  up^h  such  cfrcun^stances  as  ongfat  to  uh 
fluence  a  correct  ttind,  whether  the  sale  was  bonrnJUe^  mt  nor. 
If  ftot,  it  w|s  a  fraud  upon  the  iietttr«lity  of  the  Uidted  StsfA, 
as  weU  as  upon  the  defendants,  and  amounted  to  a  brea^  of 
warraaty  in  the  policy  on  thM6  gooda^  Tbat  if.Ihe  yaaj  shotild 
be  satisfied  upon  this  point  agaioA  the  insu«ad»  it  would  be  aqf- 
ibi^t  y^  avoid  all  tlie  policies  npM  the  ground  of  coiieeal- 
ment,  because^  tlllhottgli  the  taint  upon  part  of  the  etrgo  frould  * 
M>t»  or  ought  not  to  have  eause4  »  i,BinriwMhitiott  «f  this  ottetf 
paru,  or  of  the  vessel,  yet  it  would  wecessari^  occasion  a^i^ 
Mire,  detentiop,  and  «%en8e»,lf  not  dangec  h»  the  whole,  and^ 
wouldi  at  idl  eveoi»9  give  a  right  to  Ihe  hwurcdf  on  hcaeing  of 
the  cap^vfO)  ipi'abaniiDn.    i%e  insiirer  cakulateeiint  only  the 
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«f <«ond«iiiii«AB)  bitt  of  captuffe  «nd  SMeiitiotif  and  a'coi^ 
tiJuliM^nl  4>f  circumttilMqiWlich  mMf  yro<lttc«  tlie  latter,  muat 
•ie  nMBrW'to.the  ifck>  and  ipw14»  if  linovii,  increwe  the  ^n^. 


J. 

f.  As  to  tbe  second  point,  the  jary.must  inquire  for  tb^HMelres^ 
i^tiilh^  Wrnatt  cipcqmstances  were  diaterial.^  the  riakfand  ki 
IMifciogf  this  inquiry ythejs.  should  earrjr  heck  their  ninds  to  th^ 
iQpe  when  these  hp«riuices  'were  effected^^withoat  attending  to 
the  ffihiiBfii|int  oefKttse  and  coD4iemiiatjon*  We  are  all  very 
wise  in  finding  out^  the  Causes  which  have  led  to  jjarticuiar 
eYBSMi)  after  tdtos  events  have  takeil  place;  and"  we  are  apt  tt^ 
give  weight  and  cisnseqtience  to  circumsuncet^  which  woiw| 
originally  havsn  passed  unnotiosd.  Would  the  circumstanceil 
of  tlds  c^9e,  which  were  disclosed,  havf  appeared  material,  in 
October  1%06,  to  any  of  these  partiei^f  The  insured  knew,  pro- 
vided hi* -purchase  was  ieiie^c,  thai  tho  goods  became  there- 
«J>y  neutral,  and  were  not  liib.le  to  oondemnation*  He  also  kdiw, 
ijl^at,  in  general,  it  was  B<tt  Aecesserj^  for  the  insured  to  disclose 
fro  A  whom  h^l)ad  purchased  the  oafM  which  he  asks  xp  be  in- 
sujred ;  wA  he  also  knew^  that  according  to  the  law  of  nations, 
fiL  lla•^]|o  cause  of  opfldemnalion^  that  the  vendor  fqps  sf  enemy, 
^d  WIS  to  be  a  p^ssenijir  in  the  vessel  carrying  th^ES  goods.  It 
might  or  might  not  have  occurrod  to  him*  that  t*hiese  were  cir« 
cumstances,  which,  with  a  suspicious  Court|Or  rapacious  cap- 
tog^  might  lead  to  difficult;^ ;  but  we  do  not  km>w  that  the  in- 
sured is  bound  lo  anticipate  every  possible  ground  of  susptcjon, 
which  migh(  weigh  with  s#ne  Wiinds,  and .  totally  escape  tiie 
observation  of  oth^ss.  If,  according  to  any  established  adjudi- 
cations of  the  beiligjsrant  Qo«ffts,  generally  known,  certain  .cilj^- 
^amstonces  becoiae  grounds  of  condenxnation,  though  io  oppo- 
ffBoo  |»  the  law  qf  nations,  those  circumstances,  if  known  to 
theinsuredf  should  be  disclosed.  So  a  case  may  happen,  where 
thjS  tirciimirtaiitei  Vt^  of  such  a  natufe»  as  to  make  the  danger 
fijf  capCii|i  vary  great,  in  which  the  Court  mean  not  to  say,  that 
ought  aot  to  be  made.    But  it  b  not  every  con- 
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of  the  captain  stated  her  to  have  been  btdlt  in  Nova  Scotia. 
Between  the  time  of  her  entry  and  setzure,  certain  repairs  were 
znade  to  her,  and  materials  furnished,  at  the  request  of  the  cap- 
tain, by  certain  persons  who  filed  their  petitioii  in  the  Bistrict 
Court,  to  be  paid  oat  of  tlie  sales,  in  case  of  coiidemniltion.  A 
de(A«e,  firo  formity  condemning  the  vessel,'  passed  the  Diatriet 
Court,  from  which  an  appeal  was  taken.  , 

'  The  questions  jnade,  wer^,  firsts  wteth«r4l»e  veaael  is  lUle 
to  forfeiture  m  the  imn^P  of  a  bonmjlde  purchaver?  Cani  elttd 
for  the  United  States,  I  RoU^Np.  f  15i  tTHr  %  Id^tt,  198. 
•  Idem,  84,  85.  3  DaH.  e.  4Cra.  9i8.  <9ti  tlie  otier  aiil^ 
3  Cra-  337.  *  ^     .  ^ ' 

Secondly ;  are  materid  vAm  «qdtled  fo  be  pAid  out  of  for- 
feited property  ?  On  the  affinnatisne  mere  citofi  I  F/Btierf's  Adm. 
Rep.  233. 327.  Act  of  AiafmUf  of  Pcnns^rlvtftiia,  March  1784^ 
giving  a  lien  to  m^  persona^-  3  Rib..94«  fiioug).  546»Ji^  €^(Nl^rt. 
^  Rob.  195.  1  Peters's  Adm*  Rep.  3K«  2  H,  BUc  M^.  S  JUb. 
Hep.. 194.    I  Johns.  Reir..4Tl. 

WA^HIMG  TOJSr,  Ju9^4.  The  irst.  and  piinpH  qoMtilvi 
is,  are  the  United  ^tatfs  entitlejd  to  d|dn»  t  ferfiBiture4a4  cfih 
demnation  of  this  vnsael,  for  the  ««B«e  staled  i»  thu  lufownxi 
tiopl  Tbe  first  embarf»  ii!^  we«|  a»  fiutherehan  to  (tohiUt 
the  sailing  of  «U  yessclai  from  the  porta  of  the  Upjtfd  State%.|» 
any  foreign  port,  except  siK:h  as  arffht  beuader  th#  impttdiato 
diffection  of  the  PrisaMleDt,  and  fofteign  veaselsi  a«l4o%authorifto 
tht  President  t%  niake  u»e  of  tkemvyfibr  f«|Vyii|g  tlua  pit^iii-* 
bition  i^ito  effect.  TUs  lav  alsi>»  prohiblfed  regiatered  or  soai* 
l^tep  vessels,  havini^goods  <»>  hrturd,  ibam  proceeding « from 
4Mie  port  of  the  United  Slates  to  anathiK')  prit||0«t  bondsi  i^Mg 
first  given  to  meland  the  cai;g*  within  the  Uniitfdf  Stateat  .'Kie 
SAipf  lemcnt  to  this  law,  wbHbpaped  soon  aRer^  didar^  ¥tJMk 
if  any  vessel  ahall^diinng  the  ponHnvaKejaf  the Jb^t JU:!)^- 
piM  bom  gnj  ^oft  of  the  United  SlatM^  wkliou]^  a  }^9fmi^rQ^ 
clMK«M^.jir  sjvall,  contraif  to  tj^  froviMona  ^  either  Aot> 
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pmmMtt  to  a  foreign  fioft,  or  trtde  with^or  put  on  board  of 
•Mier  vcMelt  $nj  goods  j  auch  ^esael  and  igbM^  alUiH  be  whiMf 
iirfckid,  aa<  If  the  — lai  miiii  mn  be  seized,  the  owner,  «geB% 
-fri%l0br|  or  fcuMif^ftu^  vesaeff  shall,  for  ^erf  tuck  ^ffensd^ 
tefakMuM  pay  a  aum-eqoil  ip  AHublt  tho  Yalu^  of '\he  vessel 
iMl^aargo,  and  shall  nev^r  aller'be  allows  m  credit  M  dfttes.** 
If  the  wor4a  used  m  the  third  aectlen  4»f  the  aiifyplenieni} 
nM^  atfft  above  quotii^  be  eoiBtroedliteraHy,  so  ^  to  give  to 
•lie Hailed  SCates«n  option  to  aoize  the  propefty,  or ia  let  it  alonO) 
k  will  not  bo  easy  to  dii||B§idKi.thii  Iwam  the  case  of  the  United 
9^teB  «»•  Grundy;  beoa^ae  thiy  w«nld  amoimt  to  tlda,  that  the 
»|JM<I  lind  eargo  shall  %e  fcriliiid,  IT  the  United  St«te%  shall 
ohooae  to  seize  them,  or  tfltfl^  then  4mbl«  the  vnlae ;  which 
wonid*'%e  prnfijj)  to  gh^  ttif  oiection  to  the  govemmait,  to 
trfto  tile  efio*di"Ahe  other;  1^  wU^  etso  it  .is  decided,  t^at 
^mlal  the  Ejection  is  ttad^  no  ch&nge  of  property  takes  place, 
fitberimMiediateiy,  or  b|r  relation  to  the  oifeiipe.  This  coa^ 
||ntctlon»  however,  is  rajected  by  the  OJNtrict  ^ftooiey,  and  la 
certaM^iWt  tebe^M^tported,  siiyfeittliould  Wb  #Ktraordiqary 
jhgi»o  t*  ^%  §fmfnfmtM  ao  etootien  in  all  casee^  and  wider 
4pref^  possible  circnwislfiice,  to  take  the  thing  itself,  or  4iw 
^Mblmi  it»  vallk.  in  tlie  fegisterinf*AAt,  the  punishment 
for'a  IMiw  oatM^^a  forfeitoio'of  the  vessel,  or  its  value,  whie^ 
^ves  irfair  idiernativwte  the  govemm^l.     ,  /: 

*ff  the  word»<<ah«Il  nw^'*<^e  constrwbd  << cannot,*'  which  tin 
tlnnk  theyooghqithe  qtieithp^^^Mt  be,  af  wtei  tnne  does  the  fop- 
Mture  of  the  doiMe  value  accrue  ?  4int,4ltst,  it  may  hb  neeeif- 
Miry  io  consider  in  what  the  pfTewie  consists,  for  wiiioh  tho  fbv^ 
fMbife  of  the  properly  ia  f^ven  ?  Departing  fro*  #ir  port,* 
Wkhwut  a  permit  of  ifhttiuee,  though  with  intention  to  go  to 
aoHMlother  po«t  in^he  United  Stales,  constitutes  one  offence 
PfocOding  10  n  foreign  port,  thottfPI  without  a  chsarance  Iroai 
thetfoft  If  iopdHture,  to  som#  othar  >oit  in  the  IMted  SMea, 
M^dislinct  df^ice,  anMh  the  one  15*  wiMi  thMnfofWIatiafi 
is  Med.  -'But  is  it  nec«tearj  to  dtaosummaln  *9  offence,  tiint 
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^  Tetsel  fltouM  "ActuaPj  ente?  •  the  £iii«c»  port  ?    W»r  iteJi 

M^  &r  the  IbUoviiif  reasons  ^.Firstt  that  yuch  a  OHM^UnictiMi 

w«ul4  defiMt  tbeobvioua  inteqtionijiinlMiv  wliplMra»io  pw 

jto«l  tk$  prop«rif  #f  Mr  citii^Qii  from  ni^iiim  ^^^m  wHmm 

ranUf  ^  IreU  as^o  Muee  a H^m^ if  wnrfijgf  m  ikom  §0wmtk 

to  i«ll|peot  to  our  P(t<titi  rigbU)  by.  withholding  from  ih0»  tk^ 

attpptie%  which  th^  jaeceasities  might  raquire.  Sut  thia  pa§cy^ 

would  hav«  been  d»feat^»  i4  notwithati||diog  the  ein|iirga)«pir 

Tcaaels  tnig^  Xreeiy  navigate  th#  ocean,  whare  th«  '4mt9^  M 

captnle  caaiatad,  ind  wheoee  tlMaaSiM»J^the  belligiiaAto  might 

be  auppUedy  by  transhippaag  atrgoafeirotti  one  veaaal  to  m^ 

mher^  Another  Masoft  agaiait  iucii  a^^onatruclioA  of  liMaiaib 

18,  that  if  the  offence  H  nol  ^pn^fjJIUtt  untU  the  vetael  ahoH  e|r 

fertile  foreign  port)  the  remedy  ior  mfi^nHngjiy ||rfaiffnra  Jy 

aeixure  of  the  pif|>er«iyt  ^^^  ^  ^h#  aame^MaiMnt  bin  nil 

joefTectual;  beeaoae  irtthin  a  fore|g»  juiiadictioiif^  ^chun^ 

oauld  be  madc^  and  a  caao  like  the  preaent  would  ifflriawi  oc« 

cur»  of  tba  pdi^erty  beibg  brought  b%ck  to  the  Unitai  Stat4|^. 

Itaaema  pfaipeii  thei3ribs»949  cooaid^  ilHa4brfekur#a»banrii^ 

ecwied,  wbsnevar  the  veaaafr  «ilk  i|v  %  rini|pt||Mai j  iibb|iin|i 

aht  bat  mi  entered  it,  .  i.  .      *  «  - 

.  The  inquiry  may  n$§r  be  properJytatadTt  #  whitt  |p«aa  ^Mi 

rile  forfeiture  of  4b'o  double  value  aeanie  ?  JLhi^mmmm  obvi* 

erasly  is,  whene^f  the  forfeiture  of  Ike  property  oiwot  b«  made 

jtfectiiii  by  aaicuc^.    But  it  cannea  ]^  coni^idiil^^t  $o  Jong 

aa  a  possibility  exjjika  «f  <he  muf^)  returnigs^to  Ike  Uoilail 

SiMtea,  the  jbrfeiture^f  tto  douUm  valuev  an4  the  fight  to  ana 

fof  \kf  lemaipa  suspended ;  agd,  cortaequeiitly,  some  reasonable 

'tiase  aiipt  J^  fixed,  when  the  righi^  X%,  9^  for  the  double,  yahia 

attechas.    Two  forfeitures  cannot^  undp^-  thia  law9  ^siat  4I  tlio 

aame  tinae.    If  the  one  cannot  be  made  4ivailable,  in  conae- 

^eoceof  tb^  escape  of  rk§  thviig  itself,  then  l^o  other  4i  aub- 

itittited  kiim  ttead ;  whinat  it  would  seeii^  ni  M^lwly  t#<|cd- 

^^$  that  j0%m^  thfiiiigiu  fo  <^aim  liiedoiible  vidua  atta^aa{^ 

fotfciture  ^  tjbt  pgopea^  itaalf,  for  wlAch  the  aubilitiite  is  gi- 
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rtm^  coiBes.  It  is  ae  answer  to  say  that  the  United  States'^are 
■at  obliged  4o  sue  for  the  do^e  Talue^  as  ami  as  their  ngUt 
to  drim  H  aitehe^  bat  that  they  magr  wait  lor  tte  chance  of 
the  nstum  of^tte  ^mf^ifty,  when  it  might  bo  aeised;  Ibr  tli0 
<|ii««tipn  dooB  ftottffKii  vyoA  a'Iftaice  ofr^Hiedies,  but  upon 
the  vesting  of-  a  right  to  a  partifettlar  taMlure.  If  the  Ibrleit- 
&pe  of  this  vessel  continued  from  the  tioie  when  tie  offence 
was  comoittedi, until  the  time  wbe9  she  might  be  seized,  then 
Hie  nfH  to  claim  the  double  valuc^  «ever  txmld  lit  thi  mean 
tinw  ttmickf  unless  bfm^ffpammg  «tber  that  there  d^,  atlosne 
fttrkdy  Mist  a  forfliitu  |i  %ilBi  of  tbt  y Hnifefty  and  of  the  ftcwble 
val«e^  or  that  the  foiMtui^of  the  double  value  dependdnipoh 
^e  win  of  the  United  Statdli'  insti^ad  qf  the  circumstance  that 
the  prepeii^ytcaioot  be  seised  i  mither  of  {which  positipfis,  we 
tlilnlKy  can  be  maintained.  If  t^-iirfefture  ef  the  double  value 
baa  aajemti^at  aa|r  tkne  bilween  the  commisajaiirf  the  offence 
and  tlie  return  of  tie  ptoperty^  and  it  be  adikltted  tfM  two 
llribitufbs  cAnoti  undef  the  fair  conamretion  draA'iaw,  teist 
ct  tliw  saute  time,  then  tbe  right  to^c  'dbtb||[b  v^lue  Ibust  px<* 
flDguish  the  Vlflil  to  the  property,  which  cannot,  upon  a»y 
legtl^  jriecipls)  be  revived  by  the  return  of  the  property  to  the 
Ulrit<»iti|Np,  pai|»eelaii|it  after  it  has  |aisaed  intetbe  h«M»ef 
a  #effe>liir|^tt#eliaser« 

Wlibeut  40terminiDt  «t  what  precise  tiane  ilte  rigtit  fo  eue 
for  the  double  value  atMahes,  it  is  sufftclsnt,  in  this  eas^,  tb 
say  that  no  pMpftbleobj#ctllfri  €<3\i!4  be  stated  to  the  action, 
Utet  the  vessel  had  got  iriHRn  a  fordgn  j^risdicthfn. 

This  ophkion  renders  any  doftSon  up^the  claims  of  tlH 
men  unnece^arf . 
Tke  9enttnce  of  the  ^'iBtricf  Court  must  ft^  rtve^sed. 


» 

• 

•        t 

' 

* 

t      .         9     , 

- 

'   . 

• 

,-         >*- 

t 

« 

J 

« 

• 

• 

■    .   -       '    »      -• 

• 

.  K 

.          't          *.    .        4     _ 

• 

■ 

=i;^Sfx- 


j^>l"if S^  Jin,  de&ndant,  oo 

^»o  rdiod  the  cixgr 

|:^>^M^^et,  the  dangcn  of 

*^-*'"^'*'^*ti*SftiWl'tfl|i  '•»■  got  on  t 

""    ""  '  'yttrnt  It**  tbe  meo 
{atiag  Ifcafcig^; 

^ch  oppoMd  tJieir 


^  4f»^ 


# 


* 

U^|lc48tt[tM  «•»  Haft 


pjngr«iB  to  FonlmAf  ivm  lnTwirable  fcr  Cluirlwfem;  «iiabe 
imrar  determined  to  ttear  f^  tlwt  jpmrU  ^«rf^  tte  HM^  UMi 
T»«ael  Iiai0^^  CtthieiiMmi,  %ut  tke.  wl^  was  AQch  nnpta  pfftv«ii 
kk»  tem  ap^nwK^n^^  ]%$  «Dd  tlm  diAftli4|Br  of  tiw  €^mt  ttfll 
jB^iiiHUIife  -AiiM!  msoim  mm  compflfll^^  to  Me»r  iier  Mw  the 
Wod,  and  to  pi-oceed.io  the  mjn^witd.  Ha  then  detenttaneil 
fm  pq^eed  to  Port*  Qico  to  repair/  tftie  veflael  harieg:«Qll^fied 
Gonaidecahly  bf  the  wtalfaeri  and  being  in  ^  leaky  conditioD. 
^^AJtrimd^at  Potto  £i€o  <ft|.ilie  inhrand  ,i»  t^  sath,  she 
waimtaftd  by  the  gujgpinyto  uidoady  and  ws^^  by..the  same 
ffdcf^  pffehibited  frosi.ti^^iy  aw«y-*li0r  eaiigo  from  th)&  island^ 
^f  «9B  permittad  to  jdisp^Mrof  k  tkere.  The  captain  accord- 
ipigiy  n^d  his  cargo,  repaii4|)  his  TesaelinAnd  returned  to  tJt^ 
TTnlmrijiittjjfcn  oft  the  9th  of  IbLTch.  It  ajjU^eased  in  evid^ep, 
that  the  Te|«el|  when  at  Por^  Rko^  could  n(^  have  returned  to 
Ike  Uniiei  States  uriihout  ff^^ring. 

-•/  ITke  reality  of  the  sipessity^  whkh  compelledjilia  defand^nt 
Is  pwt  i4jtwPe|f«9io^|>i^  from  retueoing  witb  |M»«afgo  to  the 
Vniti*  Staieii,  was.^estioned  by  Ute  Qitu*!^ Attera^  But 
U  tbe  efl#^  lEf»^«#**^d»  lie  cckitended,  tl^it  the  pnillwUmi 
tf  t:i»f|»verner  |»  tniipg  a^Hf  tha  cargo,  w|i%not  a  patilioC  tisa 
aef^-HMgl^iv^atitfre  dangers  of  the  sea,  h#.  ciud  Ahfael»Mt« 
SOa«  90arl3tp4.  207t  208,  SQ9.  £1 1.     1  T^j|^  51.    1  fiac«  Akt 

1Mb.  ^7.  .|  -.  . ,..  #>.  1^ 

if  tM  ddfeiifpit  re^ed  vf^ia.  the  JJkal^ of  ibe  istjb  of  Mareil 

liOt»  which  speaks  ^^uvtoffoidable'^pcidqiitvit  vaa  con^andad 
tkai  tkere  must  be  a-  lou^  by  i4|ivoidafc)a  aceideat,  Wiliick  dj|b 
happw  in  this  xa^i  p^^aidy  at  alieveats,  t|)^  enfapcmg  Iwr 
Lhis  evidenea»^n  iu>t  be  given,  agcip^  apaa 
hae  not  been  cesnyii^  with.  *<•  t »  . 

|p§ersaU,  Levy,  aq^  Peters,  for  the  defrndani» 
Mpode^i^al  nhat  constitutadyn^esii  of  tha^ay#rasiii^Mer 
Apt  fiqiiHieittyf,  aailaa%>|yiiifl*  the  Coim.  ^I^bbot,  |M. 
'£1  tlH^  Wiar  t<»land|^mi  Uia  praM^tm  to  gMf  «way^  the 
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cil^y^"«>ef«  ««ontcqu«pice  of  Ite  VMMl*bcfag  forced  ia|rP^ 
Mi^  ill  dkti^tji^  V^  if«re  m  ^«ri  of  llie  sell.  TiaA  tlie 
|NB  tBtapiUe  of  retttnvlg  ftom  Peits  ^jp^  «i|lMt  M|«fa% 
WblchtM  4efen4]«t  was  noi  bound  4»  iMl|e>  te^rder  to^lMiM 
hiebovdw  Biit,8^aHot«li|%t|ieActoCtlwiMb<fMbi:d|riil» 
•OMkitive ;  end  if  the  iiiifeirliai  Act  ipm  to  be  oontrued^o  m 
to  depili«liiedtefcBdaiit  of  the  advantage  gntoted  by  this  ]0%  H 
was  ex  p0^/actoy  and  vokL  Btit,  in  ^rMi,  tfa^  eBftieing  A«tv 
bjr  deeMmig  tHat  if  the  certiftc«Ce  of  relaodiny  Aan  mT  1|^ 
lemmed  ia  two  VMMhs  ijfom  thed^leaittbe  bond^  %m\\  <||B  be 
bmishtt  shows  thiit  the  Icw<m oQigr  «|lfiT  in  cases  wfteva  tto 
bond  has  been  gi^en  withki  t#o  tigMKhs^  the  passage  ef  the 
IjHr.  Ae  to  the  c  nmt.nicrion  of  laws,  and  their  inTiMiily  V 
ui||ttftt  or  hnposi^lii  Bonhaao^a  case,  Pliw.  2#|^y 


•  * 


W^SHUTQ  TOJ^,  JuMtiep,  char^ted  thei jlry.  After  slatim 
the  evideoee<»^The  £rst  question  js,  wiplier  the  detedaM  wa» 
pfOYented*  hf  srperii  of  tl»  sea,  fhi>ni..«sia]iiln(-  h|s  aargo  st 
•ome  poit  in  tlio»Ufiisd  Slates  ?  What  twistitueair  a  piril  «f 
Ike  sea,  is^a  queitton  of  laww  Wliethei^«4ifeail^  waa  pre- 
iPMUed  hf  such  p#il  from  compljiig  iriMi^the  ^vidfttiM  «f  hb 
bendy  b^m  fact  for  yen  to  determine.  It  is  «pie^Ae  guyiini  lajf 
snmetiroes  becofRii'li  process  ^  ttane,  a  point  ef  liw>*wbilll^ 
dependmg  or^gfnalty  on  extraneooe  eviftence,  bnd  ^iMk 
mitted  lo  the  deteamiaation  of  the^figf^  as  a  quepHioo  of 
In  mercantile  transactbdfs,  patf^M^arlfi  it  lan^  ollsn 
necessafjr,  in  erder  ^  arrife  at  the  rea^iysikion  of  the  pailieiik 
%  inquire  into  the  meaning  tf  certain  phrasesi  used  in  coi|^ 
mercial  iiijtrui^^ts,  "perfcctly  welt.uniarstood  by  these  wli% 
use  4hensy  but  which  are  otherw^iWi  mbSgubus,  and  s^MliMI^ 
uidntiHigible.  When  the  meaning  of  those  lanns  is  oiie#  as* 
ceftained,  public  convenienoe  requires  that  lhe|>  alinaiO  utsire 
a  legal  de^niflon,  and  be  sitalldered  as  i<ntto»14y  ^"^1^ 
eMtfusion  4id  uncertainty  w^^pl  l^Mnil>ln  kg^  |llu»eed|fl|^ 
ifthe  eonOMiiion  of  mnmenilal^  itqi  fcov»thini  tf  ttterlS^ 
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%e  Uitfteddt&tes  m.  Hall* 

i»  should  be  cMi^ed.to  the  jbiy,  whoftnififlit  in  one 
ohe  w«f 9  and  ^v^if/lt^n  s^^mvetMr,  so  U  in  trut,!!  lb 
iliiicMle  fl  r^le  b^  which  men  aiioiA  govern  tbcmselvetl 
^.  Wb«t>  then,  ia  the  tneoniiig  of  "Aie  expression^  ^^  p^ilB^f  thii 
■  WiAoat  attempting  &  deftrition  which  should  indadb 
pomUe'cese,  it  maf  s»fetybe  laid  doWn,  thet  the  atct* 
4eMt|fWhitfb  li.  attributable  to  this  cause,  must  happen  without 
Mf  fattil  er  liegfigence  in  the  master,  and  must  occur  at  sea ; 
to  Iff  Oil  laad^  it  must  be  the  immediate  and  necessary  conse- 
i%«caiice'ormp«^  happenihg  at  aea;  such  as  tempests,  light* 
^ta^f  loss  by  fnratea^  mjuries  sustsdned  by  being  run  foul  of  by 
Hmttlii  I  lyeaael,  apd  thk  like. '  If  a  peril  of  the  sea  has  occurredy 
Jhat  iriMft  the  immediate  etuae  of  the  .iois,  It  cannot  be  fairly 
iaoill^ 'iMlhift  Uto  mtception ;  and  in  this  %ht  I  yie«r  the  order 
«£the  gDyemmittt ofcPeft»>8ieo in  >ellition  tao  this  cargo.  Ad- 
ami  flintere  Wiaatfaer,  perils  tinquestionably  of  the 
weM  the  hnmediete  cause  ttf  this  vSMtl  puttftig  mto  Porto 
■icO|  nMr«4Mibd  8tat#;  and  the  onkr  of  tlie  government  to 
fell  ^M^  cargo,  was  the  immtfi^ate  cause  ofthe  defendant's  die* 
ataiHay  to  cbmp^  nAth  the  condition  of  his  bofld.    *A  peril  6t 
%aa  Ao  remote  eaoae,  by  placing  het  in  a  situation  to 
iii|tflry  by  the'  ofNMtBtion  of  a  new  caoae,  but  vlui  not 
koHf  tlaa  cause.    1%^  ordAr  of  the  gov^bmment,  therefore,  ts 
^  1li9ft<e<llHldered  aa  uMitai  the  fxception.   But  nevertheless, 
H  wasi  ihdepettdent  of  this  order,  prevented  by.  a 
feril  of  Hie  sea  liom  landing  hit  cargo  in  the  Uoited  States, 
^  tlMi'evMeiiee  be  Mfeved  by  the  jftry;  Vbcause,  by  that  evi- 
f|meo^  it  appearB,>lhat  by  •tonrfsmnd  cold  weather,  the  vessd^ 
iM^  m&H  ottlyil^rced  in^  PiMto  Rico,  but  arrived  there  in  so 
<^alliil*t  state,  that  she  cadM*vot,srjthout  danger  to  the  liv#i 
of  tho  crew,  hav^PlMturaiod  tMhe  Uirfl^d  States.  What  then  was 
la  be  done  f    Tke  answer  is  plain«>*-The  master  was  bound  t# 

5r  if  b#  twM^  because  the  perils df  the  tea  had  interrupted 
iayafi.  ilo  woi^lotind  to-do  alb^  in  his  power  to  ret|(tn 
feia  4«so  to  the  tJnltod  (toles,  la  tmler  tQ  «av%hia  be^tf. 
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WM  4StHi)>led  irom  retaniii^o  the  Unii^d  Sutdb  ivilkMt  betug 
Mpftired  ;*H»  ili^tlfr  tnf  k^  «««» lor  tria&i  frlMW  no  suob  diiP> 
Altfhf  li4cl  rrmilipd  ftom  th«  penln  of  ih^  sc^r^^iiud  a  geotlo^. 
van  c$>iicerDQd  in  thoae  eases  ha»  bMB  hoard  upOQ  these  other 
poliita^  tttmiii<l  be  itttpw>ppr  ia^the  Court  not  to  notice  them. 
*  tht  defendant  iiv^b%  that  allfaou|^b  the  joty  afaouM  not  tbUk. 
^   hia  case  to  ba  within  the  exception  of  perila  6f*  the  seat  be  ia^ 
«  nevenhelese  peiinitt«4  by  the  Act  of  the  12lh  of  March  l8oa». 
to  aKciise  himsei/y  by  pfoviog  that  he  was  prereiitedi  by  un<f 
avoidahle  aecadealf  from  eelaiidiiig  his  cargo  in  the  United 
ifeatea ;  and  that  the  cendnet  ef  the  govenMoeet  of  Porto  Rlofr 
epaneawkhiii  thiadeicripflfteei  On  the  othtfraide,  it  is  contend-^ 
^  thtait  laaM.eaee^y  under  thU  lawy  layreTa  unavoidabli^ 
aeeideoi,  iMliMiiisiea-eceeinpaaled  by  a  leas  of  the  property;, 
if^k  did  e^.  >ifpe^  iftihia  case»  the.4efendant  hafiof  rop 
eal*ed  the  firit  aaliieof  his  caage^  . 

The  Mpth  is|i  that  the  weMte^ef  iie  lair  vill  bear  either  cen^ 
itaetiee*    It  «My  he  nM'ihMa  s  <«  Ju%nieetflhoU  be  render^ 
ed»  aniesa  proof  be  made  of  ^elandingy  orqf  leee  by  sea^'or  of« 
ether MemdaUe ae^kieaiii"  Orthuat^imUhaproilbemuleh 
rf.t«hMwBin,4>r  of  loss  by  ^ai  ot  by  (ria.  tes  by)  other  qoap 
aM^lshleiaccldiot."    In  aM|ir  ecaae^  it  is  thie  business  of  thai 
6eert;.ie  prefir  thftt -ieterprfl|f(pitieo  whi(h  k  onoat  reaaonaUe^ 
^aaiMhnnnr  with  theipltaeef  tl^  legWature^  so  faf  as  it  caof 
^  ^  e«iuiJ04  >om  4he  whole  systenn*    The  cyb^fect  of  the  lai% 
wee  tsrprevent  the  ia^j?s  of  eesaslia  #stined  Irons  one  port  ia. 
ike^IiUled  aaitee^,iiiaifcai',  tmm  f^ng  ti^  foreign  ports;  aoA 
tfr  pMsh  ihoto  wh%  tlittHkl  ▼iel4l^  this  policy.   B«tk  was  not 
,4fk.  kiwgh4^  in  ihf  eaipe  fete,  these  .who  could»  aa4 
aid  not»  oeig|>ly  yith  ihe  law.    Perils  of  the  sei^ 
^hirit^a  Jiripitied  aa  an  ^ceae,  by  the  ficat  law»    But. 
this  did  not  coieprehend  other  perilsi  equally  insurmpuntabl^, 
md  coeseqipeailPf  equally  a*cys%We.    This  law,  therefore,  an- 
)srges  the  giKkwqi  ef  #:U«s^  mA  giva»  to  the  obligor  an  ad#K 

tk»ai  dsjpiiip^    Bat  vhysheeU  he  bet,  excused,  m.caae  of  ar 
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•ttmptkm  of  her  haying  been  unseawoflby  vt  the  time  of  her 
'  departure,  as  to  call  upon  the  iimred  to  give  strong  evidence 
to  repel  the  presumption— much  stronger  than  has  been  offered 
is  this  case.  But  no  such  premmptiiin  is  raised  against  this 
▼ttssel. 

The  next  objection  to  the  plaintiffs'  recovery,  is,  tfie  want  of 
evidence  to  justify  the  sale  at  Havana.  This  is  certainly  a 
'  well-founded  de&nce.  All  that  we  know  about  the  matter  is» 
that  the  vessel  sustained  such  injuries,  on  her  return  voyage^ 
as  to  render  it  necessary  foe  her  to  put  into  Havana,  to  repair. 
What  ought  the  master  to  have  done,  after  his  arrival  at  that 
port  i  He  ooght  to  have  had  her  repaired)  if  he  could ;  or,  if 
slie  were  unfit  to  be  repaired,  or  the  expenses  would  have  been 
so  great  as  to  hitve^rendered  the  measure  improper^  he  should 
iiave  had  a  regular  survey  and  condemnation,  if  in  his  power. 
But  instead  of  this,'  he  sdls  the  vessel,  breaks  up  the  voyage^ 
tnd  tbus  attempts  to  convert  a  partial  into  a  total  loss,  without 
ftowing  that  it  wns  not  in  his  power  to  repair,  or  that  the  vea* 
M  was  not  worth  repairing,  and  without  showing  what  the  re* 
fHirs  would  have  cost.  The  sum  for  which  the  vessel  sold,  is 
no  proof  at  all  of  the  extent  oPthe  injury  she  had  sustained. 
'Though  valued  in  the  polSey  at  1500  dollars,  she  might  not 
lute  been  wdrth  5<XI  dollars,  or  she  might  have  been  sold  at  an 
QSfiivourable  market,  or  under  unfavourable  circumstances.  If 
Ae  insured  would  justify  the  conduct  of  their  agent  in  break- 
ing up  the  voyage,  they  should  have  satisfied  the  jury,  by  legal 
evidence,  that  the  measure  was  proper,  and  not  leave  them  to 
^satis&ctory  conjectures  as  to  this  important  fact. 

On  this  poiat,  the  verdict  ought  to  be  only  for  such  partid 
Idss  as  the  plaintUft  have  proved. 

Verttlet  for  500  dullart. 
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MuLLBS.  v«.  Bohlens. 
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The  defiotdants  sold  goods  consiyaed  to  them  by  the  plaintiff,  under  &  dif 
credere  corpmUsion,  and  received  in  payment,  for  part  of  the  aaks,  the 
bill. of  exchangee  of  W.  They  were  aultiorized  by  the  plaintiff  to  remit 
in  bi^ls,  and  with  the  other  proceeds  of  sales,  they  purchased  a  bill  drawn 
by  1.     Both  bills  were  protested.   ' 

The  Court  held  the  defendants  liable  for  W.'s  bill,  it  haiviii;  been  receivei 
.  in  payment  for  a  debt  guarantied  b^  them,  but  sot  |br  due  bll  dcavm  bf 
I.,  which  was  remitted  eocording  to  order. 

• 

JL  HE  defendants  received  consignmentii  from  the  plaintiff^ aa4 
engi^ed  to  aell  them  on  a  del  credere  cofamisaioiH  and  to  gm^ 
rantf  the  debts.  He  sold,  to  one  Walters^  p«iirt  of  the  g^oda* 
and  when  the  fnoii^y  for  which  the  gooda  were  sold  becan^ 
due,  he  took  his  hill  of  e&chattge  tor  the  amoual,  which  h«  ffSr 
mitted  to  the  agent  of  the  plaintifT.  The  defendants  also  pQ»- 
chased  another  bill  of  a  Mr.  Imbert,  which  they  remitted  to  Hwi 
plaintiff,  in  part  of  the  salea  of  bia  |;ooda,  Both  bills  were  pfo»*i- 
tested,  and  Walter  and  Imbert  very  soon  Aer  became  ioioi^ 
vent,  but  the  latter  remained  in  good  credit  until  he  stO|ip«d« 

The  defendants  relied  upon  a.recflipt  in  f^ill,  and  a  discharge 
.given,  by  one  MuUer,  the  atl»mey  of  the  plaintifi^  to  the  de^ 
jeudants,  in  which  these  two  bills  were  chargjsd  to  th^.plainttC 
But,  having  only  a  notarial  copy  of  the  letter  of  attorney,  thi^ 
.Court  refused  to  let  the  copy-be  read.  The  1^  of  this  stale 
authorize  the  recprding  letters  of  attt^^,  upcm  their  being 
acknowledged  or  proved  before  a  notary;  bat  this  was  neither. 

WASHJJSTGTON^  Justiecy  changed  t&e  jury,  The  flaaraatac 
of  the  defendants  extended  no  f^her  than  to  the  sal^  nhdm- 
ceipu  of  the  money  ariflkig  from  them*.   As  to  loibert'^  bSd 
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therefore,  there  is  no  pretence  for  cbarj^ng  the  defendantB  mtli 
liMt,  as  it  was  a  bill  purcha&ed  hf  the  defendants  irom  a  mati 
m  good  credit,  and  was  purchased  for  the  parpose  of  a  remit- 
tance, as  the  ^fondants  had  been  <Krected.  But  the  g^arantetf 
extends  to  Walter's  bill,  which  was  not  purchased  with  Ihe 
proceeds  of  ttkc  plaintiff's  goods,  but  was  given  b^  a  purchaser 
of  those  goods  instead  of  the  money.  If  the  defendants  were 
bound  to  guaranty  the  payment  of  this  debt  when  contractedi 
the  guarantee  continues,  "because  a  bill  which  is  diahonouredi 
is  no  pigment.  The  only  objection  to  the  plaintiff's  recovery 
ef  the  amount  of  this  bill,  is  his  neglect  in  not  returning,  the 
!mII,  or  giving,  notice  of  the  protest,  or  rather,  the  defect  of  the 
plainyiff  *s  evidence  in  accounting  for  this  bill.  It  does  not  ap-, 
pear  whether' Wcdter'a  estate  made  any  ^idends;  if  it  did, 
^e  defendants  would  have  been  entitled  to  come  in,  if  the  bill' 
htA  been  returned.  This  point  is  left  to  you,  0(1  the  evidence. 
Verdict  for  tht  filavHtif^  /qt  the  amount  ©/  fVaiter'e  biiij 
mtd  interest. 
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Tbe  Act  of  Assembly  of  Penn8ylvania»  pused  the  30th  of  Xaicfa  1785» 
which  declares  that  no  sheriff's  deed»  made  honajidt^  and  for  a  valuable 
connderation,  where  quiet  and  peccable  possession  has  be^  had  for 
fdz  years,  shall  be  kdjudg^ed  defective  for  not  producing'  any  wi^t  t^  fieri 
fooM^  ^c,  is  a  fuH  answer  to  any  objections  founded  on  the  procesa  and 
its  execution,  under  which  the  pailj  acquired  the  titte. 

1  HIS  was  an  ^ectment  for  a  houie  and  lot  in  Philaddpkii. 
The  lessor  of  the  plaintiff  claimed  under  a  sheriff's  deed,  made 
!p  virtue  of  a  judgment,  Jitri  faciatj  and  venditioni  exfioua9^ 
against  one  Doyle.  A\  the  sale,  the  property  was  purchased 
and  paid  for  by  Mr.  Ball,  but  intended  for  the  family  of  Doylci^ 
who  remained  in  possession  by  permission  of  Ball,  from  tbo 
ttane  of  the  purchase  in  1770.  In  1784,  Ball  sold  so  much  of 
the  entire  lot  as  repud  his  advance,  leaving  the  part  for  wbich 
this  ejectment  is  brought,  which  he  conveyed  to  oae  Stewart, 
(who  married  Doyle's  daught«*,)  and  his  wilb,  remainder  to  the 
Jheirs  of  the  wife. 

The  title  was  objected  to,  the  return  to  the  fieri  facitu^  the 
inquisition,  and  the  vendUiofdi  t^ona^y  not  being  produced;  and 
the  purchaser  not  having  obtained  actual  possessioD  of  the 
property. 

By  the  Court.  The  Act  of  Assembly,  passed  m  the  36th  of 
March  17d5,  which  declares  that  no  sheriff's  deed^  made  bona 
fide^  and  fo^  a  valuable  consideration,  where  q«iet  aad  peace* 
able  possjsssioo  hath  been  had  of  the  same  for  six  years,  shall 
be  adjudgec)  ^defective,  for  not  producing  in  Court  anf  writof 
fieri facUfy  Scc.^  or  any  returns  thereon,  is  a  full  answar  to  the 
objectioii.    Tha  iming  of  the  tacessary  wfte  in  tkis  case,  is 
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proved  by  tke  docket  of  tlie  Court,  and  the  ppsaession  of  Doyle 
waft  the  posBession  of  Ball,  under  whom  he  heid. 

The  defendant  offered  a  deed  from  Mrs.^  Stewart  to  a  person 
under  whoxn  %e  ehdms,  made  dttrum*  her  husband's  life,  whilit 
he  was  in  Ireland,  and  which  was  given  in  order  to  raise  menej 
fir  her  support.  The  Court  refused'to  let  it  be  read,  unless 
the  death  of  her  husband  was  prcMFed,  because,  as  the  deed  of  a 
feme  covert  it  was  voidf 

.  The  defisodant  then  read  a  deed  from  Stewart,  of  his  life 
estate,  and  contended  that  it  was  not  clearly  proved  that  Stew- 
art  was  dead*  The  evidence  was  that  he  had  not  been  heard 
of  for  n^tfiy  years.  His  wife  married  again,  and  two  of  the 
witufssea  depoqie4».  that  they  had  heard  some  years  ago  that  he 
was  dead. 

WASHIJNi^TO^^'  JuHHc^y  ch«;ged  the  juiy.  Tbe.whol# 
eause  turns  upon  the  lact,  whether  Stewart  is  dead ;  because^ 
K  i^ve,  the  plaintiiT,  who  is  only  entitled  to  an  estate  in  fee 
after  his  death,  cannot  recover.  But  the  evidence  in  the  cause» 
liites  flo  strong  a  presumption  of  his  death,  that  unless  the  con* 
-  tiary  laid  been  abown,  the  jui^p  ougbt  to.  consider  the  fact  a^ 
profCjOi 

Verdict  far  the  plaini^. 


K 
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The  pluntiff  iisaed  a  foreign  attachment  against  the  defendant,  a  merchant 
of  Canton,  for  the  reoovefy  of  dimagea,  to  the  amount  of  foarthoaaatid 
fire  hundred  dollar^  upon  a  promiae  made  by  hnn,  for  aTahid>le  eonn* 
deration,  to  driver  to  Hkt  phinttflT  a  quantity  of  tea  of  a  oeiiMn  quafily, 
which  proouae  he  had  not  eonplied  wHfa^  but  had  biokiaa. 

The  Uw  of  Pemuylvahiay  of  1705,  has  received  a  fibeval  ataattuction  in  the 
Courts  of  the  state,  ap  as  to  extend  its  remedies  to  debts  contracted  in  fo« 
reign  countries,  by  persons  who  neyer  resided  in  the  state.  The  hw  is 
remedial,  and  ought  to  be  so  oonstraed  aa  to  remove  the  miacfaief  which 
is  spoken  o£ 

To  constitnte  8uch.a  debt  aa  may  be  pursued  by  a  fereign  attechnmi^  »- 
der  the  hw  of  Penn^haaii^  the  demmd  tmiat  arise  uader  a  enniilc^ 
without  which  no  dA$.  ^ma  be  ciealedf  and  the  meafuae  of  the  daaa^ 
ges  must  be  such  aa  the  phuntifT  can  aver,  by  affidavit  to  be  due»  witfa^ 
out  which  special  bail  cannot  rtguhrfy  be  demanded. 

The  remedy  by  foreign  attachment  will  not  lie  for  demands  which  arise  ex 
deRdOf  or  where  special  bail  cannot  regularly  be  required. 

The  promise  of  the  defendant  to  ddlver  teas  of  a  peitloalar  qnality»  was 
not  complied  with,  and  aa  tibe  phuntiff  aivem  that  the  diflcgettoe  be- 
tween the  teas  piomised  and  Ihllia  ddiveMd*  awMnmt<fid  to  a  pnticiikr 
auQ^  a  foreign  attachment  lifls. 

It  is  no  ground  for  dismissing  a  foreign  attadnnent,  instituted  in  thia  Court, 
that  the  plaintiiT  had  aaed  out  another  attachment  against  the  defendant 

in  a  state  Coui^  and  afterwards  diacontinued  it 

* 

Rule  to  show  c^use,  why  the  foreign  attachment  iataed^  Is 

* 

this  case,  should  not  be  disseiihed.  Tiie  plaintiff  ahovvttd  caosey 
hj  filing  an  affidavit,  in  which  he  stated^  that  M  ^xA  Uie  de- 
fendant, a  Hong  mwchmt  at  CaiitMi,  entened  into  a  contract 
t1iere»  by  which  the  drtendsnt,  tat  a  full  consideration  paid  to 
)Mim  afreed  to  put  oi  hoard  the  Pennsylvania'  Packet,  as  the 
property  of  the  plaintiff,  a  cargo  of  leas  of  the  vesy  first  qua* 
Iky,  fer  the  Amatcrdaiii  mari^et;  and  if  tf\fi  aat^  ow  shouM 
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QDt  prore  of  sacb  qoaliif  at  the  sales  in  AiQsterdaniy,  he,  die 
dafendaiit,  bound  tumadf  to  dn^te  good  all  defidencies.  That 
liicr  cargo  80  put  on  board  waa  U^nded  at  PbUad^hia>  and  af« 
*  tanrards  reahipp«d  to  Amsterdasi,  irMout  having  suffered  aiqr, 
kind  of  damage  since  the  purduoe;  and  the  plaintiff  allege^ 
Aat  lie  has..JMe9  ilrfbrmedy  and  beli«v«s;tkat  these  teas  arrived 
in  safetf  al  Ajnatodam*  and  were  l^re  landed  and  storehoused 
Ifee  frqni  aU  damage.  Bttty  upon  examination  by  a  sworn  offi-^ 
cer,  they  were  fi^nad,  with  a  trifimg  exception,  to  be  of  the 
moat  common  and  indtfierent  kinds,  and  .were  sold  by  the  East 
India  Company  at  Amsterdam,  fiE>r  the  highest  prices  that 
coiikL  be  obtained,  and  that  the  difference  .between  the  beat 
{Mica  thai  could  be,  uid  was  obtained  for  the  same,  and  that 
wlucb  an.  equal  qi^tity  of  the  qualities  contracted  for,  accord- 
ing to  the  Mea  of  «ile»  at  the  same  time  and  in  the  same  place 
:and  mode,  amomUnd  to  four  thousand  five  hundred  doUars ;  in 
which  sum,  exclusiTe  of  interest,  the  plamilff  avers  that  the 
defonidant  is  jdstly  indebted  to  fasj^. 

.  Thin  affidavit  bong  objected  to^  for  not  stating  fiqaitivelyt 
wtat  tiie  quality  of  these  uaa  was,  at  Amsterdam,  and  the 
plieiqi  for  which  they  «old,  t^ei  plaintiff  filed  a  supplementary 
aliidaTitf  affirming  that  the  defendant,  Consequa,  is  indebted 
to  hiais  an  the  sum  of  ^foiv,  thpuamd  five  hundred  dollars,  be- ' 
sides  inltrest,  upon  a  proiiuae,.made  by  the  defendant,  for  fL  va- 
luable consideration,  to  delivei!  to  the  plaintiff  a  large  quantity 
of  teas  of  a  certain  quality},  which  promise  he  hath  not  compli* 
ed  withy  but  hath  teoken.  ^ 

Mr.  IngenioUt  ]4r.  Dallas,  aad  Chivies  IngersoU,  for  the  de^ 
fondant,  c^ontftfidcid  that  the  pifdatiff's  demand  waa  for  unliqui- 
dated dtimupwij  and  that  neither  by  the  custom  of  London,  nor 
onder  thiiAa  of  Aasctmbly,4>^sfid  in  1705,  could  a  foreign  at*" 
tachment  lie,  ea«B#pt  in  cases,  of  debt.  Cstgs  cited,  1  Dall.  154, 
218,  219.  .2  Didl.  123.  237.  Pmileges  of  London,  253.  267. 
Vent.  IIL  1  lABMf.  727.  Latw.  421.  1  Ld.  Ray.  56.  Cowp, 
Ae.  3  Wil8»  302.  1  Baa.  Ab.  689.  1  Dall.  219,  375. 
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RawtC)  Lewis,  and  Morgui,  contra,  eked  Knoty^  $S.  Cow^ 
539.    2  Wils.  335.    S  Strft.  1 192.   2  Bttir.  XOaS*   Foitesc.  m. 

2  Dall.  330.    Thef  ccsiteaded,  tint  the  3d  le^lita  of  the  Act 

« 

of  Assembly  speaks  of  debt  or  other  demand^j  ^iMch  enlargee  ^ 
the  interpretation  of  the  ststods.   They  admitted,  that,  accords 
ing  to"  the  custom  of  London,  the  garnishee  must  owe  a  debt 
to  the  defendant ;  but  it  is  not  necessary  tiMit  tiie  gftmndworl; 
of  the  attachment  should  be  a  debt. 

WASItlJ<fG  TOJ^i  Jmiict,  delivered  the  opmcMi  of  tin  Court 
In  deciding  the  question,  whether  a  foreign  attachment  wil  lie 
in  such  a  case  as  the  present,  we  shall  come  at  once  to  the  Act 
of  Assembly,  passed  in  1705,*which  first  authorized  this  iftodtt 
of  proceeding,  and  hiquiiie  what  is  its  true  meaniiiK,  in  reirtkn  « 
to  the  point  nowunder  consideration  ?  We  do  not,  by  this,  rneaS 
lo  say,  that  in  no  iifttance  ought  the  custom  of  London,  lo  re*. 
spect  to  foreign  attachments,  to  be  regarded ;  it  may,  and  in 
practice  has  probably  been  frequently  referred  to  with  advan^ 
tage.  But  we  should  not  feel  ourselves  authorized  to  extend 
or  to  limit  this  remedy,  by  rule*  established  under  the  oestotDf 
where  such  rules  are  broader  or  aarrower  thaa  the  law  dP  tfia 
State. 

It  must  be  admitted,  that,  accoMing'  to  a  strict  and  tttord 
construction  of  the  Act  of  Assembly,  the  foreign  attachment  la 
confined  to  cases  of  debt ;  and  not  only  so,  bht  to  debts  con* 
tracted  pr  owing  within  this  state,  by  persons  absenting  them* 
selves  therefrom.  The  3d  sectioiii  which  was  much  rdied  npon 
by  the  plaintiff's  counsel,  as  extending  the  remedy  to  othtr 
demands  than  debt,  is  in  this  respeet  clearly  cenfined  to  ttxk* 
dents  about  to  abscond,  or  to  leave  the  state,  and  who  refuse  to 
give  security  to  the  complainant  for  his  debt  or  othe^  demand. 
The  nature  of  the  rase  presuppoMe  an-fnaltfCy  in  a  non-reBi« 
dent  to  give  such  security.  .Nevertheieea,  we  find  that  this  law 
has  received  in.practice  a  liberal  construction,  so  as  to  (embrace 
debts  contracted  In  foreign  couBtrMs^  by  persons  who  never  did 
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feude  here^  aad  mh^  ^  cmm^e^  could  mi  pwperiy  be  aaU  to 
mS^ent  themtelv«« ;  «imI  whfflb  debt&t  Q^tWier  bf  the  terme  of 
the  contract)  nor  by  the  removal  of  the  debtor  Utberi  could  bo 
MM  to  be  owln^  here. 

This  it  a  remedial  *laW)  imd  onght»  upon  tho  soundest  pH^ 
«if)Ae6  of  coMtmctionf  to  be  so  extended  ao  to  remove  the  mis- 
^ief,  and  to  advaiieo  the  remedy.  The  mkchief^  as  the  pre* 
amble  informs  us,  was,  that  the  effects  of  absent  persons  were 
not  equally  liable  wMi  those  of  persona  dwellmg  on  the  spot) 
tb  make  restitution  for  debts  contracted,  Ip  the  injury  of  the 
kihabkantaof  Pennsylrania.  The  remedy  provided  for  this  evil, 
wA  a  pfocesa  by  which  the  property  of  absentees  or  absconding 
fOftocis,  found  within  t%a  province,  was  rendered  liable  to  make 
aatWaetion.  But  the  same  preamMe  sp^aka  of  debts  contracted 
«r  o«iIn^,  and  it  is  contended,  that  the  remedy  can  be  extended 
Mly  to  oases  of  debt.  What  is* «  delM  ?  In  strict  law  language, 
it  is  a  precise  sum  due  .h^  express  agvoeousnt,  and  does  not 
depend  up6n  any  after  catenlotioA  to  Ascertain  it.  The  remedy 
for  reccrvtry  of  it  la  liy  actmn  of  debt,  and  irequeniiy  by  action 
of'indMtatus  euBumflsit,  -  But  is  this  the  only  case  within 
Ihe  mischief  intended  to  be  remedied  by  this  law  ?  Surely,  an 
inhabitant  of  Pennsylvania  is  no£  less  injured  by  the  want  of  n 
remedy  to  recover  what  ia  due  tOb.him  by  a  foreigner,  upon  a 
sale  of  pioperty,  where  no  price  waa  itipulated,  than  he  would 
be  if  a  fixed  priee  had  been  agfeed  on.  In  the  latter  case,  the 
defendant  is  indebted  to  the  plaintiff  in  a  precise  sum ;  and  in 
tiie  i^fBMft,  a  sum  equnl  to  the  value  of  the  property  soldi  not 
then,  it  is  tine,  liqi^ated,  but  depending  upon  the  value  to  be 
fixed  at  the  tilal.  The  uncertainty  of  the  aum  due,  does  net, 
in  the  conmen  nndeaatanding  ef  mankind^  render  it  less  a  debt. 
A  promise,  whethcdp  ekpreaa  or  impl^d,  to  pay  as  much  as  cor* 
tain  goods  or  labonr  are  worth,  or  aa  mnch  as  tl^  aame  kind 
of  gooda  may  sell  for  on  a  certain  day,  or«at  a  certain  market^ 
or  to  pay  the  diibrence  between  the  value  of  one  Itind  of  gooda 
and  anedMVi.  crantai>  in  common  paHana^  a  debt;  and  tbef 
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person  entitled  to  performance  doM  nmt  apeak  of  bis  claim}  as 
for  damages,  but  for  a  debt,  to  the  aiiie«iit  which  he  conaidert 
himself  entitled  t0. 

But  it  isi  not  every  claim,  that,  upon  a  fair  constnictiDA  of 
this  law,  or  evea  in  comman-parlaoce,  dan  be  denominated  ft 
debt.  For,  in  the  ftrst  place,  the  demand  m«at  arise  out  of  a 
contract,  without  which  no  debt  can  be  created ;  and  the  mefti- 
sure  of  the  damages  must  be  such  as  the  plaintiff  can  aver  hj 
affidavit  to  be  due;  without  which,  .special  bul  (which  the  4Bk 
fendant,  by  giving^may  ^ssolye  the  attachment)  camiot  regtt- 
larly  be  demanded.  It  follows,  from  this,  that  a  foieign  attach- 
xnent  will  not  lie  for  demands  which  arise  ex  delictoy  or 
special  bill  could  not  be  regularly  requirtd.  Although  we 
with  no  adjudged  caae>  in  this  state,  precisely  upon  the  point 
of  this  cause,  yet  enough  may  be  gathered  from  what  has  follen 
from  liie  Judges,  to  show  how  this  attachment  law  has  boott 
considered  in  practice; 

*  In  M'Clanaghan  -u«.  M'C«rty,  the  Judge  soya,  that  ^  after  * 
judgment  against  the  defendant  in  the  aaiaehmoat,  the  plaintjff 
files  his  declaration  according  to  the  nature  of  the  denaaad*  If 
in  debt,  no  oath  is  required ;  if  in  ctue^  then  a  writ  of  iiiq«irf 
issues,  to  ascertain  the  demand/'  Now,  if  indebUaiu9  a—un^ 
•U  were  the  only  declaration  upon -which  the  writ  of  inquicy 
could  issue,  it  is  hardly«to  be  believed  that  the  jadge  wooU 
have  used  so  comprehensive  an  expression,  as  that  of  a  decim^ 
ration  in  case.  It  is  most  obvious,  that  his  mind  took  a  nHuc 
enlai^ed  view  of  the  remedy,  and  considered  it  as  emj^acin^ 
other  cases  than  those  of  dedt^  strictly  so  c^led.  So,  loo,  when 
the  Court  say,  in  other  cases  which  have  been  dacided,  that  it  is 
the  practice  to  inquire  into  tiie  cause  of  acMoa  in  a  foreign 
attachment,  as  in  that  of  ^^1  on  a  ca/iia4f  and  to  dissolve  in  the 
one  instaae^. where  they  would  not  hold  to  bail;  we  consider  the 
practice  in  relation  to  bail,  as  so  &r  connected  with  that  of  the 
■foreign  attachoseiit,  that  M  regularly,  bail  would  be  required,  in 
niMters  of  contract^  the  attachment  w^uld.iot  he  diaeolved* 
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This  is  a  case  ot  contract,  hj  which  the  defendant  binds 
himself  to  deliver  to  the  plaintiff  teas  of  a  certain  quality, 
and  suited  to  a  particular  market ;  and  on.  failure  to  do  so,  to 
pay  the  difference  between  teas  of  such  quality,  and  such  as 
should  be  deUvered.  Teas,  agreeably  to  contract,  were  not 
delivered ;  and  the  plaintiff  swears,  that  the  difference  amounts 
to  4500  dollars.  Whatever  be  the  difference,  the  defendant 
has  promised  to  pay  it,  and  of  course  is  to  that  amount  indebt- 
ed to  the  plaintiff;  and  if  he  wave  proient,  and  served  with  a 
ro/kii*,  be  would  be  held  to  bail>  as^of  courte.  There  is,  there- 
fore, upon  the  principles  before  stated,  no  gilKind  to  dissolve 
ffid  attMhment. 

'  As  to  the  othe^  grtrand  taken  by  the  defendant,  that  an  at- 
tacAiment  against  his  property,  by  the  same  plaintiff,  and  for  the 
tame  cause  of  action^  was  sued  out  in  the  Common  Pleas  of 
4is  fltfttoi  aad  afterwards  discoaiiiiued,  there  is  no  eviience  t^ 
an  intentioD  to  harass  the  dafendanl,  fof as  to  induce  this  Court 
to  dissolve  this  attacbmclit ;  which  (unlike  the  case  of  holding 
to  bail,  where  tlwi^ond  Mtion  stttl  prace6d8,>would  be  tanta- 
mount to  a  denial  of  any  remedy  at  all^  to  recover  what  he 
tUnks  bioMolf  entitled  to.  I  am  ftot  prepared  to  sagr^  that  the 
rule  observed  in  relation  to  discharging  on  common  bail,  on  the 
groind  of  vexation,  is  at  aH  applieable  to  the  case  of  diisolvkig 
in  attachment.    On  this  point,  k^ever,  I  give  no  opinion. 

Rule  di»thurged» 
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In  in  action  for  the  recoveiy  of  a  debt,  said  to  be  doe  by  the  ddendant,  aa 
tbe  dormant  partner  of  B.  and  A.,  a  perMNi  who  is  a  creditor  of  the  pait- 
nenhip,  is  not  a  competent  witness  to  prore  flkt  defendant  a  doimnA 
paitaer  in  the  firm  indeMid  to  Mm. 

Theve  is  no  objection  to  the  eaaabwlion  of  tha  liend  derk  cT  one  V  Ikft 
parfiei^  for  he  haiso  piintefBa  ike  those  of  «n  attamey. 

Where  accounts  have,  on  notioe  from  the  plaintiff  to  the  defendant  to  pn^ 
duce  them,  been  delivered  to  th«  plaintiff,  »nd  wtained  h^  hiin^  and 
without  objectiont  tbe  defendant  may  insist  on  their  being  read  on  the 
trial  of  the  cause. 

Hie  acknowledgment  of  a  debt  by  one  partner,  will  bind  another  partner, 
.after  tkt  partnerthip  is  proved  i  bit  it  is  net  suAlcient  or  ^npet  to  ie 
^  given  in  evidence  to  prova  a  pAtnenb^ 

X  HIS  suit  w«n»brQiiglit  to  recover  irgn  tlii»  diiiiidwU»  Ro« 
lyinsoo  k  .M'Chuna,  l^e  emouDt  of  one  oat  of  llfltee  notes,  ine 
from  Bcrkfr  k  Anneslej,  for  ninely-sbc  hogaheade  of  tobec—i 
■old  to  them  by  the  plaiMiffsy  upon  the  ground  that  tlie  do* 
fendants  were  <iormant  pmnnere  wilii  Barker  It  Annealef  in 
that  parchase,  and  were  to  share  in  profit  and  loss.  The  two 
first  notes  were  paid  by  Basker  &  Annesley,  before  their  failure. 
Mr.  Cope,  the  voluntary  assignee  of  Barker  &  Amiesley,  was 
sworn  in  chief;  and  after  having  given  some  part  of  his  evi- 
dence, he  stated  that  he  was  a  creditor  of  Qarker  h  Annesiey, 
and  considered  hinsself  interested  in  fixing  this  debt  upon  the 
defendants. 
He  was  then  objected  to  by  tbe  defendants,  on  this  ground* 
Peiers,  Judge,  considered  the  witness  as  incompetent,  upon 
the  ground  of  interest;  because,  although,  as  it  was  said  fay  the 
plaintiff's  counsel,  if  the  plaintiff  recover  against  the  defend- 
ants, the  defendanu  will  become  creditors  of  Barker  k  Annes- 
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ley,  ioBtewl  of  tke  j^tlmiE,  Milif  thcf  will  not  be  caediton  faf 
so  large  an  amoimt ;  andt  eoapeqaeally^  vill  not  dimiDiah  tbi 
fund  out  of  wibkh  the  irilfeas  «|0  ezp^t  to  H  4>aid«  as  mack 
as  if  tb0  plaintiff  should  reoortr.  For  tbe  «|aiMtiff«  if  he  slMold 
be  obliged  to  wek  payment  from  the  estate  of  Barker  fc  An* 
Bealay:,  HKMild  receiye  his  dividend  oahis  entire  clakii)  whereasi 
should  the  recovery  be  hadof  the  defendants,  on  the  ground  of 
a^partikrship,  the  defendants  coald  only  receive  a  dividend  on 
ODo-half,  they  beings  ai  partneiPi  bound  to  pay  tho  residuo 
thowtclves. 

WmMhmgion^  JunUe^  was  ef  the  aaino  opiniflD,  as  to  the  in* 
compeiency  of  the  witness,  and  concurped  in  the  reason  assigft* 
•d  by  Judge  Feitr9,  He  stated  another  reason,  which  was, 
that  it  did  not,  and  could  not  now  appease  that  the  defendants 
would,  in  case  of  a  recovery  against  them,  be  entitled  to  dimi9> 
Bish  tlie  fond,  4ittt  of  ichkh  UirwaiQesa  expected  to  be  pai^,  * 
single  doUer ;  because  liie  4afen4sii^  could  not  come  in,  as  a 
creditor,  upon  the  sepelete  estate  of  Barker  &  Annesley^  ex^ 
^pt  Ibr  any*  iialance,  which,  upon  a  aettleiiieiit  of  accounts, 
Slight  be  due  te  them;  as  to  «(hich,  the  Couit  eannot  now  8«f 
that  fioy  such  balance  would .  be  .due*  So  far  ae  the  evidence 
has  g^e,  it  appears-  that  Barker  &  Annesley  paid  two  of  the 
notes  given  fisr  this  tobaeco,  and  as  to  this  transaction,  .lias 
defendants,  if  partners,  would  be  debtors  to  Barker  8c  An<- 
nesley* 

The  plaintiff  called  upo^  the  head  cletk  of  die  d^feadants  te 
communicate  what  he  knew  of  the  partneiMp,  which  was  oh^ 
jected  to  by  the  defendant's  counsel,  mi  the  ground,  that  hCyeo 
more. than  an  attorney,  ought  to  be  i^c^peUed  te  disclose  the 
secrete  of  his  principals 

By  the  Court.  It  is  certainly  wiwwf  uapleasant  things  to 
compel  a  person,  standing  in  the  situation  of  this  witness,  to 
betray  the  confidence  of  his  principal.  But  it  has  never,  been 
considered  as  an  obj^tion  whi<ih  the  witness  can  make,  and 
were  it  te  be  hud  down  as  a  general  rule,  .that  a  person,  stand- 
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Ipg  in  Bucli  a  situation)  c»uM  excise  hinMflf  fropn  giying  evi* 
deuce,  it  la  iropoaaikle  t<^  foresee  the  Mctent  of  the  nischitf 
which  might  arise  from  it.    Tlie  efafection  cannoc  preteil. 

The  counsel  fcr  the  plainfW  WMfvd  the  examidhticm  of  the 
witness. 

The  plaintiff  gare  notice  to  the  defendants  to  pniducv  the 
accouius  rendered  to 'them  by  Barker  8c  Annesley,  in'  cerwan 
^rears,  in  relation  to  their  joint  p^reha8e8  in  tobacco.  The  ao* 
eounu  were  now  produced^  bvt  the  defendants  objected  to  their 
being  read,  upon  the  ground  that  they  could  not  be  evidence 
sigainst  them,  to  prove  a  partnership  widi  Barker  8c  Amiealef , 
lie  pMnt  in  issue  between  the  parties. 

By  the  Court,  These  accounts  having  been  rendered  by 
Barker  8c  Annesley  to  the  defendants,  and  retained  by  them 
without  objection,  that  appears,  are.pn^er  to  be  offered  in  evi- 
dence; as  much,  and  rather  wme  so,  itotfi  if  Barker  Ic  Annesley 
had,  in  the  presence  of  the  ilefendants,  declared  tiie  partMi** 
ship. 

The  plaintiff  then  offered  to  give  -evidence  of  the  a^now- 
iedgnent  of  Annealey,  that  a  partnership  did  exist  between 
'  Barker '8(  AnHesley  and  the  defendants^  in  the  purchase  of  this 
tobacco. 

«  By  the  Court,  The  acknowledgment  of  a  debt  by  one  part- 
ner^  will  bind  the  other,  because  each  is  bound  fer  the  whcrfe. 
But  where  the  question  is,  whether  a  partnership  exists  or  not, 
the 'acknowledgment  of  one  of  the  defendants,  or  of  a  third  per- 
son, is  no  evidence  against  the  other.    Overruled. 

J^Ldge  Peters  charged  Ihe  jtiry;  and  after  summing  up  the 
evidence,  left  to  them  the  question,  whether  the  partnership 
in  this  purchase,  was  protvd. 

Ferdiei/or  the  d^endant9. 
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.     Baudpt  ji^AL.  V9.  T^s  Union  Iniukanob  Compant. 

An  insurance  was  made  by  R.,  a  citizen  of  the  United  Statesy-and  a  reddenl 
:  'tetchant  of  Philadelphia,  on  specie,  from  Cape  Francois  to  Philadel- 
phia, with  a  warranty  of  neutrality.    Upf  n  the  happening  of  a  loss,  K. 

'  feceived  ftom  the  defendants  nineteen  hnhdied  and  ninety-seven  dDlkrsj^ 
the  amount  of  the  specie  shipped )  hoi  finding  that  of  this  sum,  msdij 
•le««i  hundred  and  fifly-two  dollars  were  hi*  property,  he  retoxned  tlit 
hplanee  to  the  defendant^  against  whom  afterwards  the  plaintSfTs,  r^ 
dent  merchants  at  Cape  FrtJu^oiB,  brought  this  siut  for  the  money  so  re- 
turned by  R 

The  plaintiffs  being  persons  established  and  carrying  on  trade  in  a  bellige-^ 
rant  country,  cannot  recover  against  the  defendants,  even  if  the  insurance 
had  been  made  for  their  aoeount,  as  there  was  no  disclosure  of  their  beBI^ 
ftfavt  ctemeter,  at  the>time  Of  die  ianumce^  wiiieb  was  so  obviously 
mateiiaJ^  aa  to  cvoid  tba  piriiey. 

Mr.  RALSTON  of  Philadelphia,  havbg  coosigned  to  the 
house  of  PeUr  Bauduy  &  Ca,  iq^tahliihed  at  Cap^  Francois, 
two  c«rgoeS| an  account  of  whicl^  hebad  received  some  remit- 
tances, but  without  account  of  sales,  received  a  letter  from  a 
Mr.  Hogan  of  the  Cape,  informing  him  that  he  had  shipped, 
on  his  aca)U]it,  three  thousand  dollars  in  specie,  in  ^  certftiii 
vessel,  for  his  government  in  making  insurance.  Jlalston,  not 
knowing  on  what  account  this  ahipment  was  made»  and  su)i- 
pecting  that  the  intention  was  to  cover  property  in  his  n&no^e, 
determined  not  to  insure  it.  But  soon  after,  meeting  with  FeUr 
Bauduy,  one  of  the  partners,  residing  in  the  state  of  Delaware, 
the  said  Bauduy  informed  him  thalJiogtn  was  an  agent  for  the 
house  of  P.eter  Bauduy  &  Qo.;  and  he  presumed  that  the  three 
thousand  dollars  were  the  jm>ceeds  of  the  cargoes,  which  he, 
Ralston^  had  conslrgned  to  that  house.  Upon  this,  Ralston  in- 
sured'thii  nBipney  with  the  detendanu^  in  his  own  name,  and  in 
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||ie  name  ^  all  persons  ooneerned,  (at  uswal,)  witk  a  warranty 
that  the  propertf  was  neutral.  Only  nineteen  hundred  and 
nuiety-eeven  dollars  were  put  on  boardy  anfji  the  Teseel  was  cap<« 
turedf  and  the  car^  candenmed  at  Jamaica.  On  notice  of  the 
loss,  Ralston  applieS  to  the  defendints  fer  payAient,  and  ro* 
ceived  from  them  the  sum  shipped,  and  the  policy  was  caned* 
led.  Some  time  afterwards,  RaUlon  wib  put  into  posaesuoA 
of  the  books  of  Peter  Bauduy  Sc  Co^j^  and  then  found,  from  the 
account  of  sales  of  his  ca^^oes,  that  only  eleven  hundred  and 
fifky-two  doUars  of  this  money  belonged  to  him;  upon  whick 
ke  repaid  to  the  defendants,  the  balance  of  what  he  knd  re> 
^ved  from  them.  This  suit  wis  brought  to  recover  the  sum 
so  repaid,  upon  the  ground  that  it  was  the  property  of  the 
plaintiffs,  and  was  covered  by  the  policy.  It  was  admitted,  that 
the  plaintiffs  were  all  American  citizens. 
« 

^  WASHIJ^G  TOJ^^  Jmikie,  charged  tbe  jury.  TkHT  are  three 
4|uestions  in  this  cause,  neither  of  wkink  is  ittvelvsd  in  any  dif^ 
iicuUy.  First ;  did  the  plaintiffs  authorize  Mr.  Ralston  to  in- 
sure their  part  of  the  money  shipped  ?  secon^ ;  did  he  In- 
sure it?  and,  thirdly;  If  he  had  itsured  it,  can  thoplamti;fl&  reco- 
ver in  this  action.  The  two  first  depend  upon  the  ftbcts  proved  i% 
the  caufie,  and  nothing  can  be  more  clears  than  that  Mr.  Ral- 
ston was  not  requested  to  insure  any  part  df  this  money,  as  the 
property  of  the  plaintiffs  i  and  that  he  did  insure  it,  believing  it 
to  bQ  his  own.  He  hat  stated,  that  whilst  he  supposed  his  name 
was  intended  to  be  used  to  c<lrtr  the  pfoperfcy  of  others,  be  de* 
dine^  insuring  at  all,  tod  was  only  induced  to  do  so,  from  the 
Representation  of  one  of  the  partners,  that  the  mon^  was  hb 
own.  But  if  be  had  insured  it  as  the  property  of  the  plaki« 
tiffs,  stin  they  could  not  recover  In  thiv  action,  inasmuch  as 
the  nondisclosure  to  the  defendants,  Uiat  it  belonged  to  pmsuni 
ettablbhed  and  carrying  on  t;^eio  a  belligenint  country,  was 
so  obvioQsly  material  to  the  risk,  as  to  avoid  the  pottcy. 
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A  pcrp«ti]»l  injunction  Mfas  f^nnti^  in  ordef  to  stuQr  f9roceeAn^8  on  a  Judg- 
••  mttit  at  lav,  obtalntdl  in  a  90  li^tHuted  hi  the  itfffne  dT  a  pefson  n«t 
•   iKtOTeMed,  whose  nMMtftaft  wetf  dMf  ilMfee  paifMMf  of  pterdimiag  JK 

the  #|fe»to>|  liiit  ^ifm%\  tie  yeal  iikfiir  fa  imtiegiL  - 


JL  his  caiAfe  n»fr  jiihMe  oft  to  be  lieMfd^  upon  the  biMi  answ^ 
^  ftU  Che  defeniimiB^feplkoUDn,  HiA  t)ie  depiction  of  a  Mr. 
J«^g|m,  %sk  tgeat  if  Mober;  wll|^.4opoao4»  Uiat.«i  1808,  ho, 
]^a¥}ng4»eon  nuthoiiKodi' by  Maker'^to -iakf  laodO  received  m 
otQvef aono'^tMD  one  inftigia  4iwkh,  in  part  p^ymont  of  Sipkbjp 
a«i||fMno  #  tho  bill  ^oU  bj^  Ma^,  at  (he  price  of  abour 
tvip^-Cbur  hiiiurf  doUoff ,  at  ^Udi  It  was  valued  bjr  llM»i 
dasintereatod  petmis,  for  wUcii  sum  ke  Md  passed  his  neceipt 
itjt  Mf.  SlAUia^iThe  jMeifcanl  at  law,  by  Soikib.agaio8t  Gi<eei^ 
Im^  waarcadfiiftd  in  Vovo»ber  ASO^aft^rwi^^  lUa  iajunotiM 
'^^as  giOAtod,  aukject  to  Um  decision^  the  Court  in  this  cause, 
whether  tfae  aai4'Sii|N^li.wea««titled  to  recover  in  tk|f  acUoa. 

Tilghipa»  aad  iBferaoU  Sut  IM  complaiaftifti, .  ccmteDdfid| 
<tat  ttpaa^aitnaj  pafmeitt,  0(  re||satia^tkMi.made  by  Snfjltfc  . 
«o  Mahor,  «o««ctiii6  ip4dc^  ^  flaainuioe^  l^i  Scnitk  agaiont 
fi^enlM:  EnBii  if  ilNti^  had  f^reD  Ua  ^>Bd*i|b  ]Vfe{ie%  jdid 
lie  had  a^ceplid  it  aa*  pajiac^t,  it  aroM^  nec  Jiasfe  bari  KdB* 
cieht.  3£a«H.ie9.  sT.^cf^S^l,^.  SBlaeluConu  163^&dio 
«5«  Aa  tO'tlio  note  {ives  liy  Jmrmm^  to  Soaith,  in  New-^sl^v 
k  vaa  give*  uiMhr  4«ck  i^ouiDstai%e»of  pppressioBi  tirat  j| 
caaiM  be  ^ppqrltdr  OrM^leaf  waa,  al  Oi^t  tineik^uod^bx  M|| 
Ipr  i»  thia  CoarW  ^T^^e  a^i^ki  NepJfcaey  waafor  tteteniMf 
•r  JHoher'a b»iy «pd; t%r  one  «awfd  ta  ■  m'  ^  "C^^oii^ 
it  ia  Mi  9ret|^d«4^«^  oi^y  palt'oriUl  Us(.t|i]|  bad'beoD  aaM4- 
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^jrd  or  secured,  and  bill  vrm  marked  for^  thirty-five  tkoosand 
doHan.  •     ^ 

-  Tk^paym^  in  180%  wjs  ol^tt4  to  as  nQsatisfiictpry,  ii 
resj^cC  to^  the  boitqjide  nitpre  if  It. 

t>al)M  and  Rawle,  for  the  defbiMlimay  arguedKhk  it  waa  ^f 
AO  consequence  ta  the  pOtnplainint  how  Maher  mm  satiiAed. 
A-  luAe  S^vfi  and  receii^^d  as  fiigrment'.by  a  surety,  is  4|^i|li- 
^ent  to  entile  4iiin  to  feoover.  •iCJiis  body  be  taken  in  execij^ 
^iD^it  is  a.  pupgignt.  Tkure  is  n*  distaiifj0|i  haUreeo  thia  caaifc 
and  oae  where j^  bond.Ql  inrtiUnify  ia  pYett.  te.i^  caad^th^ 
compbdnant  pronused  to  provide  funds  to  enable  Smith  jto  payi 
liRl  aprineipal  may  be- hound  to  IMi  im^Vwitiioi^  giVia^a 
bond.  The  anrety  may  ^mt  in  Equity,  ta  oQ«ipel  his  principal 
to  indemnify  <.;als*4ia  conH^l  the  dreditit  to  Itring  *lufl|||Bal. 
agaiBSt  the  ^aincipal;-  Oases  cited^  I  Vest.  26^.  a  Go.  94*  ^ 
9A^  dr.  3  Xsp«  Rep.  417 1.  1  Vani,hfi|9»  18  Vin.  1^*  Aasmk 
'  944.  3  Wila.  1 3.  966.  344r  I  T.iUp.  440.  71 5.  # 
If  Gam.  Dig.  32/. 


^^  ffJaMIJ^G  7 av,  Justice^  delhreAiHhyopiniK  of  the  CoudL 
%i  we  had  «ay  dgabt  ill  ihia  oai^  are  atihuld  tAa  tiaeto  celr 
«icierit ;  but  we  have  n4tfe.  Wa  cam^ot  but  perceire  that  tbi. 
Milt  at  ||W  uitt  brought  hf  MaiMr,  in  the  #atne  of  Smith.  The 
deeds  of  trusty  the  acknomMgaient  of  the  defeadafllp  in  their 
i%irers,  the  arran^a^ieat  ll  Nair-Jmef  u^ym  ^la  arrest  4»f 
the  complainaHtf.  aiid  every  eipapiaiilliiM  e  an  the  cauae,  proac 
iBfts-teyfnd  ill'  c^taa^arsy%.  f  he  qafi^^thaa,  ja  Ho  m<m  than 
tld4  MahA,  the  payee  of  thi^  bH^  whose  clafas  againat  the 
4c6ftip)ahiant^  as  dripiwer,  wl^s  forever  harred  by  the  certificate  of 
ft<9  eampliinant,  b^  an  imiiQ^<iini  ad:  whh  Smith,  flakaowledg* 
fng  hinseV  8atl8fied*»«aS|>ect«ti>%idi,  recaiaes  an  assignment 
ifeofn.  S«hh4«  eertafe*  trustees  of  1*,  SmiMfa  clahn  tfpoaihe 
'tamplalhant,  ^aad  now  uses  SmlA's  nsm^  to  recover  Cha  nta^ 
mff.  Bm  had  anith^any  tfoaeBf  action  agaitet  the  caHqjibin* 
:M,  whieh  he  dkU  aaaijpi  ?    Meiely  aaaMi9ilii|orfltfaiy^  ha 
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l«d  Mto^i/1^  if  lif  bad  paM  Mkheii,  after  the  certificate  «^ 
baiiLrvpte^r  of  ^JteeaAeafy  a  caase  of  actMh  would  tlien^  anl  imJ^ 
Mbre,  iia?e  aawued^lM  tVl^'b^g  Mbaai^tiM  to  tl»*erA: 
Matt)  WMd  not  htfve  %6eir  bifired  %  ir.  Th«  aMfeie  io>e  il 
cMitus,  tkat  it  can  cmtj  #e  nte^sany  to  iotice  llie  vbjoctiott 
to  it.  •••,.'  •> 

1  t!*li-  Olid  that  SHuUi  hai^|i^  aati^act^  sMtflRy  to  MaHerv 
tinek  is  equivalent  to  a  pa3*paifl.  WAaikahis  s^ctfritf  ?  M 
t#  his  clalma  upow  Poitt^pey^  Honwft)^,  afiA  opan  4|^  l^enA 
glMrmnMtit,  it  doA  nm  2L^^jf0t9flm>r  is  It  pretifedec^  that  tiiaf 
'  lNiTaC*flloduced,  of  ire  lilcelf  to  pro4ace,  one  shilling;  and  9 
tiay  MfeYeV  ahawJd,  gaiiltti  x^an  be  in  jur  worse  condition  thato'lT 
he-had  hot  given  the  d«ed«  If  the  Ki^t  deed  wfl  equivalent  to 
ta^htetlan  and  pajmient,  th«n  thJl>«o#k«{)ftK<e  h^^tm  the  certf^ 
ficate»  which  w^  \m%m  to  th#lMMf  «fae  oHj^iiatumy  fc 
tkia  vcay^ijbt,  in  whieh,  dtJltfoie  Aai^ved,  Smith  had  iitf i»> 
ttfME^IaiU -1M»  had  Ml  pcU  Iftih^.    if  Jiaher  hai  grat^ 

ttiilp  »li>iiii#t»|lil,«i»14<if  Uilt»  t^ye  McDvered  a^rfnat 
^keenlehf,  m  i>»«ibey^ai4^o  his  uih f*  WtaMy  not.-  ''*  ^ 
^ft  is  aaid,  llal  Gfi^lldi  i«V>ttfid  to  ind^vnnMy  SifM.  Tl|| 
msM^t  the  fact  ;^ut  if  it  weiisiy  the  action  of  Smith  mua^ha* 
$een  B»  a  haeach  of  tMlt  cdntract^  aftlPnot  for  movy  paii  M 
his  ase,  whkh  waa  Hever  paid.  -     ^         g ' 

It  is  saidythal  Qveenleaff  Mefaig  ctoiplainant  in  Equity,  nitltt' 
*  da  equTty ;  ^ni  this  equ^y  canafett  in  paying  or  indemnif^ffhg 

■ 

Smith.    But  this  is  baggingCh^  whofe  causa.    Ic  ia  the  very 
thing  which  iGrreenleaf  says,  and  very  just^  top,  he  is  tuot  b^tind/ 
to  do  ;  asd.it  is  to  be  retieve^  against  such  arlaim,  Ihaf  he 
comes  into  this  Court. 

As  to  the  payment^  said  hy  Jajtiison,  the  witness,  t^/h^ve 
been  made  io  1808,  it  «ras  after  this  cause  was  for  htaring,'  and 
it  comes  in  too  questionable  a  shape  ta  btf«  accredited  iww*.  Jtt 
is  obvious,  that  the  wholff  object  is  ^  vest  in  Maher  a  tight  to 
recover  against  Greeijeaf,  whfr^  alone  h^hasflchance  to  get 
any  thin^.    lib  would  therefrre  eAre  very  Nttfe  about  giving 
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%  receipt  for  ten  tioie»  (^  amoiftit  of  the  ftopcitf 
jnd  it  is  to  ^  ohsenpd,  that  ibis  alleged  fjFWiyt  b  ateol 
moMhtibefiora  tht  ^»wi»r  of  Makar  iaOTvni  t%4iiid  y^i  be  docs 
astaolice  j^  Beaidea^  aUli<Higli  «e  bare  the  teatimMf  of  tfc» 
anto^say  wa  baye  naf(  that  of  Iba  dafendanta,  in  ordef  to  mmm* 
tain  the  rfalily  of  tbia  payment. 

.  li;  tioipeTtr^  Uiia  ||ajmtnt  baa  Va»  bimmJtMe  madey  fli4  i^  a 
loal  tJianaa<?Uoii,  ani  «M1  fiirfhart^f  the.tr«it  |»roperty  dMMM 
iKrp  «t  ppdii«tl^Bror  itekb  ah«u4d  te  anablad  co  pay  MabcTf 
it  would  be  io<|||uitab^  to  bai^ahi  light  of  toritb  to  proci 
Ibw  upon  bis  judgment^  by  an  abaolute  dfcaee ;  and 
wo^ball  decree  a  perpatufi  injunction  ai^  to  ||ia^indgi«eflia^ 
law,  and  as  to#  tranafer  of  the  ii^te  gtvas  mi  New-Jeraey,  uad^ff 
a^rcunastaiaBfl  wfati^  re^uiHt  ua  ao  pravaMi  it  fiom  apciaAg 
agiiit  Ac^jtfpraocii^liOTpitit.  B«fe4lii»  da^w  nil  be  vitb- 
entprefttdic*  to  the  delvt^aari  Si^iA,>i.€aae  be  4*irid  beaa- 
||[tar  mai^a  pa|f m^t  gt  i<i(i  aiitfinlila  aaiiafm  (fcp  !•  JMUT; 
1^  ift.case  he  ab0uld  ba  a^j^ty  ^Hi^^il^i  <lf  ii|Pi<i>  wa^  » 
.UKI8,  to  the  aatia&OM  ff  tba  Coorl;  and  I^Pt  frilkbMeaervf^ 
^to  faimf  al^ny  fiit^  time^  to  e^Kivl**^^^^  ^  ikittM%  pttr- 
poses^«t.  We  abaU  nit  dbcrae  tbe^^aw-Jeraey  nete  to  6edeilTe#- 
ad  ta  Ihe  i^ntiffsy  or  la^  he  cance)M,aMKt  to  be«deUvared  t^ 
t^  cler^  of  this  Court ;  and  reaerve  for  I^Uire  iconaideratioo, 
iacase  thi^decree  should  be  ^^c^^f  whethea  Smitb  abould  be 
amitled  to  the  ben^t  of  tbait  9^9^^%  The  oM^mi  tbia,  aad 
tba  suit  at  la«r,  t^  be  p^ud  by^9«aitb  an^  Maher. 
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WheFB  k  ecftiveyance  had  been  ^ni&k  of  her  resJ^t^  Vstfacigfifer  to  her 

'benefited  hjr  the  «bm^  m4  tetiite^pHMir  JlMWiyvt^lifcllMl 
*woiihibecoq|tl^iy  aftltthajtoeueof  her  ptaigt;  wndfiMMthefjini 
latibn  of  tf»  ooKHitoq^  wmdlf^i^afjire  the  (i9ug||p«f  the  eiliiter  te 
Cooit  decreed  a  coi|reynce  of  the  Jfcyitty,  and  an  aocount«f  th»  ^i^ 
ceeds  of  the  part  whiqh  had  been  sold^  s«  as  to  effect  the  justice  of  the 
cast,  andio  glre  to  ttife  daughter  the  Ai|»erty  to  uiuch  she  woiild  bare 
been  entitled,  had  not  the  oaufByanctf  t>een  made. 

The  hm-mmm,  ihnNJi  fowii  fMi4l#^  itas  illi  oriif  cbH4 

ff  CMSbpher  Mtnbtn  ^Ipkh  fMi4>ife  ElhSabMi^  wlio  dM 
HMMi  aMn^  alkor  the  MMl  of  tkis  Aragj^er^^^ntitled  to% 
ouwMinaito  voU  «Ratr;  tf^Hkb*  •  Iradi  of  iMid  in  M^M 
^nty,  iMiH  «MKe  4-  thineen  niCMi «  mlbbw  la«d  dkr 
Hliaddphii^  mAH^homm^tBk^  in  SoiftfKfWk,  ifeiK'par^ 
In  178 1)  a  ^y  or  two  before  tter  AMih,  MtH.  MftrsMVl,  %)leedf 

Aconveyed  the  aboTe-mentioncd  tract  of  land  in  Bu^ks  cotinl>y, 
and  tbt  «Mido#fftrt,  in  tnist  for  her  huaband  inieoy  illd  Hie 
midue  of  lier  eatale  in  trvit  lb»  Iter  daugliter  t  bm  this  (fe«t 

^waa  fiot  citoflipaniei  b^  iii  pil^f  titptj—tfaw  of^rs.  Mbf- 
iMl,  and  i#  courae  waa  iamlMk  ^r.  M«fAafifiK>wever^  not 
ftware  of  Mo^Miil^made  lit  willln  ITdli^anMleTiaed  to  ti* 
fMnale  yWnCiff  koth  of  tby  tnMtt  if  tend  toVMA  he  ii^^oatfl 
]daa«lf  entitled  nnder  tte  i*bte  dM-  Ae  Ml  tbon  sM*> 
tbAt  the  leaaale  fHtntlff  w4k  !■  flli  1 80IS  preTmile4¥^  %f 
ktr  finber  to  convoy  Ad  ^Collins  theae  ti^  tracta  dtUait^  to 
iIm  MO  of  her  fltthcis  in  fee,  4pt  with'n  ^anri  declamkfff  oftrtit 
by  ilM^ftther,  tbnt  it  waa  intin4e<lNfer  the  benefit  of  bi»4ang1l- 
ler«  tiw  pluntiff.  Thait  tbio  cigmjaucc n09»^mMm  nfter  tHo 
of  tfiO'pl«intif;«lo^mi,  ^Ab  *fillle  plaitfiaTM  . 

o 
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beeo  made,  wd  SiTOimU||  receired  in  the  fiunilf  of  Mr.  M «r- 

•InJ^'Wt  tluit  tkis  cOBTeyuitte,  as  well  Ife  another  made  hy  the 

'  IcsmalejIiiiiMrM  Imt  8«pd  fiitl^r,flf  the  Hoimk  end  lot  in  South- 

:,  the  iAj  tfefeie  her  aaniage,  w«e  nnknowii  ta  «ie  plain- 

P,  SkKiuiif 'UDlH  affer  hia  tnarrfage.    The  prayer  of  the  bill  is 

fw  an  account  o|  the  feoceeda  df.the  Backs  county  \mA%  which^ 

tke  father,  Mr.  hteaUdl^  lifdiiald  fbaabont  8000  doMpovt  ««t 

ef  lhayneadeir  li|Klf«ndahe  South wark  ^xM 

'  Tfaeanewerstf^heexecYjl|prtrChritto^lherMai%han,  tfmf 
cf  Us  childrelt  by  the  second  Aarrilge,  adarftt  the  conreyancei 
aa  alkted  in  the  bilf|  but  dij^y  the  trusty  ag^cept  In  r^ati^  to 
the  SouthwailbJot,  which  tHfej  s^ftthey  are  willing  to  convey. 
They  admits  hawefeii  tfiatChriatolMieftMarahall  died  intestsie^ 
as  to  th*  J^ncfca  eoiillt  a»|  WMadow  latid»imrt  Ihaf  property, 
to  the  valu*^  aMut  SOBO  4ol|pMra.|  vaU  aeqirired  anhwineat^ 
tie  the  Mhiic  «f  4is  jMl^to  ona4wrthta^wtii<»;<l^|ihiMifc 
MineBtitlpd.       k    *    t  .       •       ta    ^    r.  • 

%pfm.  wilMitpa  miak ^sanHned  inCoui«ft  mk-^lkm  he«m§^ 
yA  iip«  Aeir  MftiNoy;  the  agB|n  ifwfct#mrt||  be  notice* 
te  the  %pi4oB,  the  cause  tViAed**- 

^WMIfUrQTOJi,  Ju4tic9^  (FiuTM  aha^a^l  daHacmd  the 
%|^on  of  liie  Court.  The  Irtl  qiiWion  in  alis  caiia%  1%  wh^ 
that  the  o^tilUhim  ate  r^l'Hriiir  ha  relieved  ^fainat  the  * 
deed  esecnt^hy  ^  irm#d^4MKpUnan%  on  the  9ih  of  Jnae 
)tMf  'eUber  upon  the  grotfud  of  ^  parai  flwhMtiaii  of  tmat, 
jjuwiianiit  wWb  the  abaoh|ie  natufa  of  the  MMarapcc;  or 
npi^  the  groimd  eftfrand#in  reftrenoe  to  tlie  circuanatancea 
<l»deriHii|irh  it  w^  gt^renn^inkar  jpapefted  €he  greater,  or  the 
anbaasqie^t  rights  ^  bar  husband  h  ^  ii  •aKftcient  to  aay,  in 
tathe  firai  q«esikrt^  that  4hcMris  neevidcaice  of  a  d#» 
of  truaty  either  iipt|e%  or  parol,  by  which  the  aaftufo 
of  that  tc^at  jeat  ^4fl  be  w^rlagamqilf  and  the  aManpt  to 
«l4kXii.«Afrce  Utipesific^melr^^vfii  *•  tete  and 
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expffBNi|pit0i>Uf  Ipitiq^  "Mde  ^MifferairtlMM  and 
different  c^aai^^  ti|>Bl'  ^  .'nJiniiitliBi,  iflt  oaky 

iB«»t  pilirt^d,  or  rel&ad  i^i«»s  but  iti^itiU  naataaniy  tkfl'lllft 

parol  de^lantions  of  a  triAnpl^uld  baykin  <||fc«<anMnuow% 

^^  Court  can  chnog^e  iiK  itM^pl  ilBtar#4ff  the  otevVf » 

;e,  and  decree  aa  va^ttifendr  a  taigi  j^  expaiMid  in  tliia 

feCla  I  "^-     ■  I  '*  •"    ■*  * 

'  It  is  ii||PMfcl||rfirJHiia  6<»*li|9^ say, irfi iHnjiaifcy  ayKiiueijt 
aokjear  «>k  pUm  bet#cA«lbB  fadaar  and  danglM^ 
V«pa  if anj,«lqHt  wai^ .  finii  Mp.M|tes'o teatimony,  iaaanW 
•  ^jaaan,  ikaX  the  iotaniioa  «f  .^Hf*  Afirshall  waa»iWlilfail  at  Ike 
AttcKa^unty  land;  aii4fat|p^lae^>aivin# iHiaai^afJtla  puraliaae 
anoney  upM  Ids  j||iiff1iil||'  wkajNit^Np^o  tetnaigiMy  to  in* 
«if|4^<  0a8idu#  in  some  pifcili<r  Ai»d.  ^4^  to^tite  meada# 
l|»Wlli,r1iin  m^k^fms  to  ^»a  her  thatAy  ^  wilt  Hitl 
lwi»4iii  Msjaaf  imtoy  ^in  mtUm  ■  ia>.ii|^Mnioaf  tf  an  iai 
gii^to.iiaq^gliian  but  woufk  Iea4  ^aa  t^anprnj^  that  inst^ 
afttionay,  k  art»1ka  iinaaijiwf  l^r.  MaaiiMI^  Iwiotf  vpaii 
kia  daughtal*  a  hou8«i  in  case-aM  Hk^kt  husband  ^j^uld  dMer^ 
,iiiiiM  to  liv#  «!  Piiiladelphia.  The  teaiimony  oC  Weia  tc  Beiste 
affords  lai^  littl»«iiaCiafiictMD  upaa  this  subject,  as^it  m^Me 
VDceriaift  whilliav  the  ra-oootejnR^e  which  41  ?•  Mi^halh  iM: 
alared  he  meaat  to-aaako  ^'Jps  ^au8|itar,^MfpraMo  the  paa*. 
party  eomra^  by  Iyer  to  him  -^i^uao  ItfMi,  or^  Ito  ftoilliH* 
Mifc  lot.  FaMa  0m  whole  ^.thi»«fUaat%.'«^,  it  docii  nai 
af|>ear9  iptallMr'Mr.  Maashall'hai-  bouttd  hisMllIf,  #rwt,taf 
aai^  pfoaaiaes  ta  his  dasfMir,  to  fk^tmrni^  orio  ia^ise  IU» 
paspeKy  to  har^  «r%>  dispcfi  ^ii^pHk^ny  «(t||pc  laa^ifc  ^  iMfr 
ma^ ;  ar,  whether  Utk  di4^''tat  convormlian^  with  the  aiiiMans 
aMaadad  any  further  tkanW  pxpres^hia  aam  latt  niiai^  in  re- 
laiftMB  10  the  property.  If,tAeii9^|i»0Mi1kM|ara*cal)dl«p«tf%i 
the  extautiMi  of  aiy  ap^^ffe  agatattap'hflwaeQ  the 
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'it  inducemeiftawere  keldtitit  to  her,  for 
'^^^'dbn  #f1ief  fortune. ,  But  this  is  oev* 
aat  she  had  been  impressed^  generally; 
ner  iiMrest  was  t6  be  'consulted ;  and  ihaC 
that  impression.     Yet  nothing  could  be  more 
.^ith  her  intOMalf  than  tlic  deed*  which  she  waa 
upon  to  execute.  . 

.c  a  fraud  of  infipo^ition  of  any  kind»  was  at  any  time  me* 
^ted  Agaittsc  tlas  lady  by  bar  father,  the  iairacss  and  purity 
^f  his  character  Ibrbid  me. for  a  moment  to  svepyt.  Uideipen* 
dtnt  of  bis  general  charaeter,  the  eatiee  fufnishes  abandant 
evidence  to  re^ el  any  inshuiation  fb  his  disadrantage,  in  this 
>  Inspect.  And  from  this  evUeDoei  it  is  a«>t  diiicult  to  conjee- 
mre  In  what  manner  the  conveyance  was  intended-  to  promote 
tlie  intereft  of  tlivtwo^  parties  to  it,  and  at  the  same  time  to 
^tify  Ito  laudaMe  wish  of  the  daughter  to  faMl  her  mother's 
itaMOoes.  If  Hi  to  %e  remarlted,  that  more  than  two-thirds  in 
tkdtsi^^f  «Ub  {^fo^eity  was  mutttlf  unproductive,  and  of  dliurar 
C9uld  add  nothing  to  the  reveMc  of  the  Ather,  whose  interest 
wfti  onlftttet  c^  a  tenant  foHiftr;  By  tfonwrning  it  into  money, 
tad  invebtbig  'that  in  4>ther  property  of  a  roor^active  nature, 
Hiia  inooovemace  would  be.temedied.  But  the  father  had  no 
^vrer  to  sdl  the  ibe  simple  interest  in  the  estate,  without  biing 
ehabled  by^lli  d^gftter  |o  do  so.  The  plan  suggested  to  h«!r 
was  adequate  to  the  purpoiby  and  was  therefisaa  adopted.  la' 
this  way,  the  interest  of  th^  fatlff  r  was  promoted.  On  the  other 
band,  he  had  devised  the  whole  of  this  property  la  his  daughter^ 
and  not  knowing,  as  ia  highly  probable,  that  the  estate  would 
not  pass  by  this  devise,  but  would  be  considered  as  a  lapsed 
devise,  he  at  once  perceived  thit  his  daughter  could  not  be 
injured  by  the  conveyatice.  The  deed  from  the  mother  was 
intended  to  give  him  the  absolute  control  over  the  property, 
aad  that  from  the  daughter  gave  effect  to  that  intention.  The 
daughter  was  to  he  benefited  in  two  respects-^y  an  advance 
of  money  as  ui  outfit  on  her  marriage,  and  by  the  protection 
Vol.  IL  3  E 
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^tAach  h&tfaxYM  would  k*  «Bal>led  to  affoM  Ikvi,  in  te  event  of 
liqr  chisfortunes  which  oiiglit  bdTall  hrr  ftrndji  husband. 
That  iheae  were  tKc  objeeis  contepplaied  hy  tm  fiithnr,  it 
•tronglj  eupported  by  the  evicTence;  and^  it  it  not  Injiroliahle 
that  they  wete  commutucated  to  the  dau^ter.    Bnt  the  will 
of  the  former  having  pr6¥cd  ineibeiuai  for  aecuring  tn  the  latter 
the  consideration  ^hich  mduced  her  t*  make  the  deed»  aCoust 
of  EqiMty  can  do  notiiing  lets  than  to  «ht  ntide  the  deed,  as 
hnving  been  made  nnder  a  miitake,  and  for-n.  oensideration. 
whicli  has  fi^d*    But  in  dcang  this,  I  am  denrif  of  opinio% 
that  the  intention  of  Mr.  Mt^^all  would  be  frnatmted^  by  een- 
iideiing  any  pait  of  the  ndvnncet  mede  l^  him  m  hie  dnufrhter 
as  a  gift,  in  addition  le  her  ew*  Utotune.    I  wish  I  conid  fosi  * 
tatiflfed  in  depriving  her  alto  of  aey  pert  of  hJ%  other  eAfcatei  la 
which  it  was  decidedly  Mt  intention  theeh«iU  not  pnrttcipafte. 
Upon  tins  ttthjecti  however,  nty  opinion  it  net  yet  caodnaive^ 
foirmed ;  anii'for  the  purpose  ef  hearing  the  eennid  upon  tlMt 
point,  in  caie  it  shouH  not  bo  iapipwKmisni  in  iMb  »taft-lim^ 
I  thall  retetew  it  for  ftituretXMaUeratioit. 

I  shall  decree  ncewveynnce  to  tbo^empiatoint,  Ilinnbeth  F. 
Slbcum,  of  th<vmead0w  trtrt  and  the  Southwark  k>t ;  and  an  ai^ 
^unt  of  th6  money  received  for  the  tract  in  Bunko  cennty;  and 
of  al  advances  made  by  Chriatophip*  Mar^all  lor  Hadenghter, 
rfece  the  36th  of  June  iSOSy  or  towards  thtf.  iroptoeement  ef 
her  properly  before  or  since  thnt  petiod^ 
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U  gofldg  ^ft«o]d  and  sUi^pq^  upon  <fa»  |»oqiiiiI  «iA«t  tfat  fide  of  tlie  tom- 
dee,  tile  bill  of  la^iqg  jnaking  the  goods  deliverable  to  him,  or  being  * 
Miigned  to  bin,  tianafers  the  legal  title  in  the  goods,  to  the  perfeclioD 
of  which,  nothing  10  wanted  but  actual  poitession.     Until  this  be  obtain- 
ed, the  vendor  retains  an  equitable  liglkt  to  coiint6nnand  the  Miveiy  of 

'    the  goods,  if  tke  consideration  has  not  been  piud,  and  the  conqgnee  has 
.       in  the  mean  ttane  iailed* 

>  tf  ifae  IbHortboiMdi^pMe  9igamlagi$mjide,  vhidi  hav»^en  oonttgned 
t»  hia^  although  the  goonfr  had  not  cove  into  his  bands,  bat  the  bill  «f 

^  lading  has  been  ^p^ually  transferred  to  the  vende<^  the  right  of  the  prin- 
cipal is  defeated.  !6ut  before  the  authority  to  sell  has  been  exercised, 
the  owner  may  countermand  the  consignment,  or  lell  the  goods  while  «! 

'••  IranHhi. 

■To#aiMimme>laB  by  a  fiMslor  fcr  Ife  balance,  possosnon  4)f  the  gt|5dg  by 
faian^  andftrigtetothepnidpal  ta  ifce  ptopfltty im.wlMi  thefieniiti 


X  HIS  was  a  motioD  tg  tul^e  off  the  nonsuit 'ordered  at  the 
trial- (a)  After  argument  by  Hallowell  and  Rawlei  for  the 
plaintifr«|.  epd  liopkui^gMH,  for  tlie  defendant-^ 

JiTASUfJifi  TOJ^y  Ju9tic^  #ligered  the  opinion  of  tlie  Cooflt 
The  etreflii  of  the  argument  by  tke  plaktiff'e  cMnael)  on  tUe 
motiiMEi,  ifb  tbfKt  e bill  of  tadkig  cMiveya to  cbe ccniaigneei elegpd 
title  CD  the  propferty ;  tteJt.  a  factory  bung  siacti  coMugneoi  9pi 
a  creditor  of  t|ie  aHwigeertfoc  $|ie  bidaaee  of  a  fenaer  accoiMdi 
has  equal  eqpMtJt  wi^  a  person  "^Ik^^omikjtdej  and  fcr  ?|riuaMe 
Qonwideration)  kecomes  a  purchaser  of  the  propetty  fro^  the 
Qsms&guaty  even  before  poaaeaaicm  ii  acquired  by  the  factory  and 
Ift  therefore  entiUed  to  fabid  it  until  his  debt^  satisfied. 

4 
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Slowai  t,  Wife  w.  Minhalet 


"•-^ 


IW^ 


wUcli  her  frthtr  would  U  «Babled  to  igo^^ 
liif  ihisfertiiaes  which  mi^  bdbU  li«# 
Th»t  tlM»e  were  the  objects  coMeppI' 
•tnHigljr  ««ppotted  bf  iht  evidencen^   ' 
that  they  were  coramunicated  to  i/F 
of  the  former  having  pf^ed  in4to^  ^ 
the  consideration  ^hieh  induce^ 
of  Equity  can  do  Mfttng  let  | 
having  b^a  made  iind^r  a ,  c  1 

whiOi  iMM  €^1^    Ba^  ^1 1  I  i 
ttwt  the  inteotiAB  of  Mr ' 
aidering  any  paK 
«»  a  gifty  in 


I 


> 


r1 


aatiflfied  in  4eprlv]r  i 
which  it  was  deci »  ! 
Upon  thb  anbff  t  *  I 
fbrafied;  an#[    * 
pAincr; 
lihallrey   * 

lihan* 
Sfocttor 

fiOQ# 

of/ 


.d^feiceiTa 

AvaMT 

iranafer  of  .4ie  ^ 

neipnncipal;  awi  the  4|hl  of  tl^ 

..Boimg  under  bim,  iitiMeateliM«^  n 

.  bas^fl^  been  exercised,  it  is  cott|ieteiii  u» 

vary  the^estinatkm  of  the  gooihy  §4^  pleases 

.  pleases;  or  to  etll  tfaeas  whilst-tlief  iiite  inirtm9U 


.erwards,  if  he  thin1rtm>jier  te  deiMft    -What  shouM 
I        nt  him  ?    The  factor  is  -hia  aervant  in  respect  to  these 
ods ;  he  has  no  title  to  then  fla^d  his  possession  ^he  poa. 
session  of  his  princtpa!.  ^     -n 

*  ^Blit  it  is  saW,  that  the  ftetor  has  a  lien  on  ttjftfctwiia,  to  the 
fteaount  of  tfae^alance  doe  M|n  ^^amftsi-comigu^.  THa  would 
be  very  trtie^  if  the  consignor  Imd  not  {Kirteft^  wMi  his  Interest 
hi  the'^lpeds  befbre^atey  came  into  mm  )m0lbiMm  of  the'  con* 
signet.  'Btft,  to  constitute  a  lien,  two  thh)g#*4lfiust  concnr^*^ 
possession  by  the  factor^  and  a*  right  in  the  principaf^to  the 
property  upon  whi^  the  lien  is  to  operate.  *  The  goods  ninst 
come  into  the  actual  posae|aioQ  oj  thp  £pictar,  the  property  of ' 


•  • 


M 


»13BSR^] 


»^'^ 


M>M> 


^'erefore,  l(  befem  sooli  posstaBion,  ih% 

Itself  of  il  right  and  tiOdti^the  good^ 

The  proposition  contended  fbr  hf 

V  be  true  where  the  condgmnent 

^e  Contract,  wfakh  vests  in  htm 

*na#e  for  tto  use  .of  a  third 

insideratioii  o£  advances 

1^  'sftttthof  HMconsignr 

.l^ument  of  Uiis  mo- 
uialy  vijB.  that  Snell,  the 
.lei*  8c  Co.  to  iiBceave  from  the 
.is  cMlfo,  and  to  state  and  settle  all 
^^g  to  the  same,  witb  the  usual  power 
^;  m  oMMequenceof  wUch,  It  is  contciided, 
^neifebt  dM  by  BidMart  to  the  pirfntilb,  might  not 
.ii^Mi^eSlble  to  Gardner  Sc  Co.,  still,  their  attorney 
^admitted  the  charge,  they  are  Vri&nd. 
This  argument  again  is  f6und^  upoor  a  mistake,  as  to  the 
^f^^n^^^^  ddtti*uii»  w^h  certunly  4id  «ot  authoriAs  him' 
T^^i^0f  Hfion  his  coBSlitueMR  for  a  debt  Ane  from  Echart  &  Co. 
or  by  W  set  sif  his,  to  Mnd  'Omn  ii|  any  manner  to  pay  a  dslbt 
Ifor  which  Hiey  were  not  li|^y  reijionsible,  * 


•  ) 


•t. 
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KivabMr  m  Stat  €t  tU. 


Kaumbaa|^  v«»  Bubt  et  al. 


A.  H.  deviied  tn  eitate  to  d.  S.  for  Hfe,  uid  tftertke  dcafft  oFC  8.  he  dx' 
iMtodthtttbe  ttilste  AottM  bftftoldy  iiid  drnSMflBoiiJl^  tl^ 

one  ef  the  gnndduhhen,  aod^betee  the  death  cf  fi.  &•  JB.- 
beiikr^it    B;  and  wile,  alter  fhe  decease  cf  €.  8.r^«old  tha  yiuifiil/. 
dained  unda  the  will  of  A.  H.«  and  the  plaintiffs  c]aiine4  oader  tiih 

-  eooTeyance. 

The  deciaons  of  the  English  Courts  abundantly  prore,  that  a  possibility, 
whether  hdong^nf  to  the  husband  or  the  \^fe,  wtndfl  not  pns  to  the  as- 
•gneaief  tlieba^band,«ihja  hwtmngbtakmf^Vh^wmtmftlbtllit 
trtnng  Imgttage  of  the  <rfufp»  rf  htOktmyUfk 

The  poflBbUH^  held  hf  B*»iUHlecthfr«iU  oCA.  fL^tmmtdu^pm^y^^ 
tate  to  which  he  was  entitled  in  law  or  e<iiuty,  ef  w^ab  ift»  rqmniissio% 
en  could  take  possession  under  the  fifUi  section  of  the  bankrupt  bw  of 
the  United  States;  and,  t}iereforey  they  could  not  transfer  it  to  the  assign- 

\   ees  of  the  bankrupt,  under  the  provisions  of  the  sixth  section. 

'The  pfoTisioiis  of  tMfc  Bnglish  benfctupt  hiw%''«Ad  tiMMe  of  the  bankit^ 
law  of  the  Unifced  Stafti,  dttr  ia  kMImi  to  the  OMtingert  SMwms  of 
«be  baaluupt;  snd  H  is  ckM^  that  far  te  9ist  fibcid  fira«^^ 

>  kw,  the  interest  of  the  husband  in  Iheeftete  of  his  wife^  Wider  the  wii 
of  A.  IL»  did  not  pass  to  the  asi^nees. 

The  proTiaions  of  the  thirteenth  seotiori  of  tilie  bankrupt  law,  do  not  affect 
this  question  i  fhey  do  not  require  an  assignment  of  contingent  interests, 
but  relate  to  their  disclosuca  by  the  banknipt 

1  HE  following  case  was  stated  for  the  opinion  of  the  Court. 
In  September  17.85,^  Adam  Holt  made  his  last  will  Mid  testa- 
ment, whereby  he  devised  as  follows  >— ^<  I  gi^e  and  beqneath 
unto  Mary  Christaie,  my  beloved  wife,  all  my  real  estate,  fa 
and  for  her  use,  during  her  natural' life,  for  her  dowry;  and 
after  her  decease,  I  direct  the  whole  to  h€  let  out  for  a  yearly 
rent,  the  one*thiill  part  ef  which,  or  if  necessary,  the  (Aie-half^ 
shall  he  ^iplie4  by  nqr  eMMrtors  for  fencnig)  aad  for  repairing 


\ 
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KlumlMgy  m.  Bait  et  aL 

dlft  MUwiii  if  B^DWMry,  an^  A«  real  of  tto  fMrlf««iit  iii«il 
!>•  giYM  yetrly  to  my  daogbtar^  C«llkerin«  Schmclb  to  umI  lor 
bor  aoppprt,  ^nr»g  ker  n<tnnA  lif^  md  alter  lier  deeoaap^  Ibe 
whok  Md  eatal^  to  be  told  bf  my  eaoeutovs,  oact  1^  aiooef 
to-be  Wrided  Maosg  my  graodchildron  tbea  HTiDg^  «tiare  aldk 
tbarealiko." 

Lewb  tleimer  intermarried  with  Mary  .Sobeniefc,  one  of  tbo 
gramlebiUMa  of  Adam  Holt;  aoMl  the  ^aid  Lowis  and  Mary  are 
9faii  liriiig. 

'  Cathmno,  tkeJmghter  of  the  ioitailor,  died  in  ibe  ^nmr  1 80«4 
Tbe  teal*  aetata  meationed  in  tke  wilUbaa  bea»^«ald  by  the  eia- 
eeiite»r>  aad  tke  proceeds  thereof  ara  ^lAaciitl^  to  be  in  tbo 
banda  of  tke  ilefciifciita  for  the  purposea  of  the  pretent  iait« 
stt4]9ect;  to  Ike  deciaioQ  of  the  Court  upon  thia  cuse. 

Laaris  Bennw  imeame  baakriipty  «jbe  commission  against 
kim  baaving  date  the  2d  day  of  Jhme  iao3,  >a«d  tbe  deiendaata 
ive  kia  afloigiecij  ^tfMler  th& eammiaaioi».  Tbe  certificate  waa 
duly  0btidned  on  ^be  — ^^  day  of     m^'i     in  ia09« 

The  said  Lewis  Benaer^  and  Mar^iiio.wifei  since  tlie  decease 
P  Cartkarine  the  dMgkter  of  the  tealaiai:,  have.reg!dlarly  cofi* 
l^rad  ait  tbeir  interaat^  under  the*wtt  of  Adam  Holtt  to  Henry' 
A.  Ameliog,  far  a  iraluabie  ^considemtion,  so  far  as  tbe  aaM 
Leiria  and  Mary  Uian  baA  figbt  m>  to  do,  and  the  saaw  is  aA« 
mkted  to  have  been  reguhu*ly  tva^sferred  by  Ameiiag  to  tka 
plaintiff. 

Tbe  plaintiff  aad  defendants  have  respectively  dnimed  to  re^ 
cover  the  legacy  in  question,  from  tbe  eaecutcr-of  Adam  Hok; 
and  this  acti^i  is  entered  by  agreement,  to  take  tbe  opinion  of 
the  Courtf  upon  tbe  fiicls  stated,  wkieb  of  tkem  ia  entitled  to 
recovery  tbeir  ngbta  in  tUa. cause  bekig agreed  ta  be  tbe  saqi^ 
aa  tkoui^  tbe  ^mmfem^ere  raised  aa  a  sipt  bf  eltkaib^  paftf 
agMita  the  exaoatac,  or  aa  if  a  bill  of  int«|pleader  bmi  keen 
Uad  hf  tbe  esmcutor.    ^ 

UpQft  thaaa  ftota,  tbii  questlM  is  siAaiittad  Ia  the  Gaart^iv^ 


4M  '   PENNSTLVANIA, 

KlumuMf  W>  BflR  eft  iL 

Is  the  pliiDtiff  «BtiCled  to  rcooker  the  legtcjr  or  sImvo  of  Mvf 
Venter,  osder  the  wiB  of  AdMn  Holt  ? 

Cb&ttncej,  for  the  pUdntir,  aiR—d  that  the  legmcj  tio  Marf , 
Ae  granddamgliter,  was  a  mere  ^ossiMity,  awid«pcnden|,jBp<Mi 
her  surrhriog  Catherine,  and  could  not  hare  been  assigned  by 
the  husband,  until  it  vested ;  though  his  assignment^  iur  valu- 
able consideration,  ndght  have  operated  as  a  covenant  and 
bound  him  in  equity.  Sneh  an  interest"  does  not  fMMS  to  the 
assignees^  under  our  bankrupt  law^  though  it  would  underlie 
strong  espressions  of  the  bankrupt  law  di  fingland,  particu- 
Inrly  those  ef  ^e  13  Bfia.  and  5  Geo.  III.  and  upo»  those  ex- 
pressions,  aB  the  English  cases  go.  Skaihu*  expressions  aiw 
not  found  in  the  bankrupt  law  of  the  Untod  SlMtes.  He  cited 
3  Atk.  308.  3  P.  Wms.  133.  9  Vez.  jun.  87.  Besides,  he  con- 
tended, that  if  the  estate  did  pass  to  the  nMlgMes,  thef  she«ld 
make  a  provision  for  the  wife. 

-Rawle,  for  the  defendants,  relied  upon  Hie  Bej^h  cases  to 
show  that  the  wife's  cfceses  in  action,  and  possibiUdes,  pass  to 
the  assigeees ;  and  contended  that  eur  bankrupt  law  should  bfe- 
construed  liberaVfy  to4nclude  all  that  the  husband  cc^M  elain>| 
sdthough  it  vested  in  interest,  after  the  certificate.  He  denief 
Attt  a  provision  for  the  wifo  could  be  decreed,  exc^t  in  cases 
where  the  aid  of  a  Court  of  Equity  was  necessary  to  the  per- 
son claiming  the  wife's  propetty.  He  dted  Cooke's  B.  L.  364. 
390.  396.  1  Brow.  50.  1  Atk.  19«.  280.  3  Atk.  420.  4  Vcz. 
515.  538.  4  Brow.  140.  3  P.  Wms.  202.  Day's  Connect.  Repv 
3  vol.  7#. 

« 

WASHIUG  TOJ/^  JuBticey  delifered  the  opinion  of  the  Co^rt. 
The  cases  quoted  by  Mr.  Chauncey  abundantly  prote  that  a 
posMaity,  whether  bdon^ng  toi  the  husband  or  wifc,  would 
not  pans  to  the  aai&gnees  of  the  husbafld  becoiming  b«ikfu{it« 
if  it  were  not  for  the  strong  expressiojls  used  in  the  fSiiglish 
statutes  of  bankruptcy.  The  husband' may  extinguish  his 
wife's  choses  ia.action  by  a  jdease,  and  he  may<i  in  Equity,  as* 
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away  •  poMUkft  to  whieb  ftbe  k.ent|lUd;  so  &I^  as  thatf 
%•  Coitrt  tof  £filitsr  wUi  compel  a  ap^ifit  peiibriiifiLpcae.wiian 
Hie  Tight  vMte»  proiiffted  *tfce  aaBigpM&«nt  waa  made  £as  a  Talo- 
able  emiiidoniliiii.  But  iljjs,  l»hieb  la  csatled  an  maigiiment,  ia 
nott&ing  taom  tban  axoven^t,  and  ]>aa^  n<itlili>g  at  iaw^  l^ 
however,  a:a|>aci6c  exaflmioB  »(the  agreement  may  be  enforc* 
ed  in  e%ttily,th^n  the  bat\J^rupt  m^y  fii^rmfUA^ti -which  briagi  , 
the  caM  wiitin  the  statute  of  1 3  EILs.,  a^d  mpre  strongly  with« ' 

•  ifi  the  words  of  the  5  iCeo.  III.  But  this  possibiUty  forms  nd 
part  fjf  the  §mat»  oC  the  bankrupt)  to  w^ich  he  ia  entitled  ia 
'  law^fNT  eqi|iiy,  of  which  the  cominismpers  aaaJtiAie  posseaaaqpai^ 
lind^  tlie  fifth  section^of  the  bankrupt  law  of  tlhf  United  Statas, 
not-f  consaquendy^  s««li,as  they  could  trahsfer  to  the  ajis^neea 
under  the -sixth  section :  nor  is  it  a  deU^  due  to  the  bankruptf 

.'.  so  as  to  come  waMit  the  provisions  of  the  thirteenth  section : 
Wor  did  the  estate  v«st  in  the  baakrupt^-pvs^TJPua  to  his  certifi- 
tm0,  so  as  to  ht  embraced  by  the  fiftieth  section  s  nor,  fitkafly^ 
is  it  »  de)>t>  duty,  <^r  djenandvwilhin  the  fifty «iixth  section^ 

3fipoii  which  the  assignees  could)  «^«Ry  time  before  the  ceitifi-. 
eatet  hai?e  instituted  a  suit.        « 

^ '  Why  the  legislatajre  of/the  United  Soitea^  with  the  Engliak 
statutes  in  th^  view,  di^  a^t  think  proper  ,to  include  comi»- 
ge^^  interests  of  *tbis  kial,  ia  the  assignment  of  the  bamkrapt^a 

• 

eflTects,  it  is  impossible  Ibr  this  Co^irt  to  say ;  but  it  is  moat 
clear,  that  by  tia  coastruotitfn  of  tbe^aw,  boweisr  liberal,  can 
this  interes^of  the  husband  he  decided  to  pass  to  the  assigniea. 
'     JudgPKfnt  inuMt  ihgrtf^ift  tf^  thejUminl^, 

,-  >f  r.  Ifeawle,  after  the  o^idoq  waa  given,  memioped  the  eigh- 
tifntnlii  section  of  the  bankrupt  law^  which  had  es^ped  his  at** 
i«Dtioii  ai  the  argnmeot.  But  thn  Conrt^  after  sirgument,  da- 
tmriiiimi  that  this  section  rtlated  paly  ta  a  discoveay  bf  the 
lMa>kTtt|it,  and  rather  seemed  obnfined  to  d^fbsifions  which  he 
knd  made ;  bat,  at  all  events,  it  was  a  proper  provision,  and  did 
imply  that  dl  the  interes^t  which  might,  he  disclosed,  was 
Vol.  IL  '"         '^P      ' 
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btfrefore  to  be  «Mi|^ed;  ibr,  m  ponibilitietjiDd  coatingent  fci« 
erests  SK%ht  fiM  in  Iwtw^ta  the  comviMnJon  of  .buikmpfef  ani 
he  ceftificate  t^  which  ihm  aMigoeet  wiHild  Mioabledlf  be 
ntitled,  it  was  Tttry  pffvper  tHitt  a  full  disdMiie  iriraiiid  h^ 
D&de  of  escpecleil  and  contingent,  as'irell  as  of  Tested  rights. 
)ut  this  section  doea  not  require  iiib  Migimicntof  aaich  right&i^. 
vhile  they^  are  aUnti^gentt 


f« 
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ill  t».  The  Union  lasuiii^ee  I3^snip«i^. 


Marshall  ^9.  Ta£  Uniov  Insvbanob  CoMPAKt. 

m  <* 

The  Court  gmnted  a  new  tnal,  on  the  ground  that  neW  and  mateml  eVn. 
dence  had  becfl  diacorered^yrhich  the  GiMut  deemed  so  important^  ai   ^ 
that  tke  mmn  iliuAi  be  submitted  to  the  jurf. 


>      ii  ills  was  A  nwttaii  *fbr  a  new  trial,  on  the  ground  that  new . 

Jl  «i4  nmtittal  eridence  had  been  ^cov^ted  aiMwtli^tnal,  (vUr 

wii^-pa|;e  357.)    The  new  eddde&Qto  coMietedflC  documenia 

§fm  the  cmiiaa-hMtti^  at  New- York,  tesdiiig  to  invs^ate 

aoine  of  Ite  t«ttunonf  given  on  the  trial,  and  to  show  that  the 

';«ale  by  the  Spaaiard  was  not  6ona  Jide,  but  a  mere  coyer,  and 

M|ko  goods,  ifl  fji6t|  not  nau'tral  property. 

£•  Tilghma%  agauist  the  motion,  stated,  that  when  this  case 
IMS  iseached  upen  Xk^  trial  list,  Mr., Dallas,  for  the  defendant^ 
flMBlioi^d,  that  the  commissioA,  whieh  had  been  received  a  day 
ortwo  befi>t'e  from  New-York,  gave  him^^eaaQft.iia  suspect  that- 
ftitther  tesffancMiy  might  he  obtained  fl^m  the  cusuini'^iioase, 
gid  Aat  he  had  sent  on  th^e  accordingly.     Up^  whkh,  the*- 
phihitaff'n  counsel  dedined  pressing  on.  the  trirf,  and  left  it  to 
Mr.  Dallas,  whetben  it  should  then  ^nae  on  or  .notn    It  was, 
therefore,  now  too  li^  to  uige  this  tettinonf  is  a  gvound  fdr  a 
new  trial.    TIk  deftndaints  bad  choseb  to  take  the  chance  oTa 
trial  upon  the  evidence  they  had,  and  m^^  not  to  be- allowed'  v 
a  nb^one  on  tUs  new  evjdcQee,  for  the  producuon  of  which/ 
I0t  plaintiff's  counsel  had  offered  to  wsdC.    He  also  contended, 
tkst  tke  new  evidence  waa  not  material,  and-  did  ngt  affect  the 
sleriis  pt  the  case. 

JM)a%  for  the  motion,  replied,  that  he  did  not,  ft  the  time, 
of  the  fifial,  tmderstand  the  proffered  inda%ence  of  the  plain- 
tiff's counsel  to  go  so  far  as  Mr.  Tilghiman  did,  and' as  It  was 
mtrely  a  suspievoR  that  fyfther  testimony  mifht  he^ obtained^' 
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he  would  tiot  have  been  warranted  in  requesting  Irbm  the  Covrt, 
or  even  from  the  coanael,  a  contiou^ce  of  the  cause.  As  to> 
the  materiality  of  the  new  evidence,  he  relied  mpou  it  as  deci- 
sive agaiftst  the  defendant. 

By  the  Court.  This  is  a  role  to  stow  cause  why  a  new  trial 
fthould  not  be  granted,  upon  the  ground  of  material  evidence 
discovered  since  the  trial. 

We  are  satisfied  that  the  fiewlv  discoirered  evidence  was  not 
known  at  the  time  of  the  trial,  although  4ie  slefebdaats*  ooun- 
mI^  «]^n  seelof^he  N^w^-York  commission^  which  oaly  eatas 
to  hand  a  few.  day»  before  the  trial,  suspected,  ftom  sone  pafte 
of  it,  that  some  useful  information  might  hm  jcoHccted*  fitft 
this  would  not  have  Ifeen  a  good  reason  for  ceodBiUng  the 

r 

cause ;  and  as  the  counsel  differ,  with  respect  to  what  pa8Ae4 
between  them  at  the  bar,  we  cannot  safy  tlMit  Mr.  Dallas  uadal^'' 
9tood  that  his  opponents  would  have  consenteii  to  a  postpone- 
ment, although  we  are  ^ell  i^tisfied,  froin  their  declaratioiis, 
that  they  would  have  so  consented^  But,  certainly,  ite  had  no 
ground  for  iwiafcingf  upon  it. 

As  to  thb  materiality  of  the  evidence,  we  cannot  poskivcly 
decide,  nor^  perhaps,  would  it  be  pft>per  now  to  give  a  pcahive 

'  opinion  about  It.  It  may  be  explained,  hut  at  present  it  aypiair^, 
to  have  a  considerable  hearing  upon  the  point  on  which  the 

'  cause  turns,  an^  ve  thirii  it  ought  to  be  submitted  to  a  jury. 

"     .    .    Rulr^for  a  new  tf%uij  abMolute. 
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^  Gerbiea  V9,  Emket. 

fbe  Court  refused  to  grant  a  new  trid,  beoi^se  the  defendftnt  wouldi  in ' 
the  erent  <tf  the  nine  being  g^wited,  oompel  the  plaintiff  to  BubmiC  to  % 
vamN^t  in  con§equence  of  a  defect  io  the  declaration,  and  thus  detet  tbe 
justice  of  the  case,  unless  t)ie  Court  would  allow  the  plaintfiT  to  amend 
bis  declaration,  and  thus'the  gnnting  of  a  new  trial  would  be  of  no  avail* 

Wlierc,  If  a  new  trial  should  be  granted,  the  defendant  could  not  be  allow- 
^ed  in  ^  suit  to  make  the  set-oflT,  which,  by  the  im%iit  of  evidenoe  be 
flcemed  entitled  to,  the  Court  refused  to  grant  the  sane. 


%m 


JL  HIS  Wis  «  mqtioQ  for  a  new^rial* 
Hallowell,  for  the  defendant,  stated  the  grounds  of  his  mo* 
to  be,  first ;  that  the  Court  had  iniproperly  refused  to  allp^ 
Tfj^  to  prove,  bf  a  olerk  of  the  Bank,  firom  the  books  of  the 
B^k»  that  a  clMck  ef  Gerbier  for  the  amount  of  the  premium 
m  ^Ke  i||kntv7,  had  beeu  paid  by  the  Bank.  The  reason  assign*^ 
ed  by  the  Court,  was,  that  as  notice  had  not  been  given  to*  the  - 
opposite  party  to  produce  the  check,  no  evidence  could  be 
gtvoa  of  it.    Their  .objeot*  was  ta  prove,  not  the  contents  cf 

'.#i||pheck,  but  that  snvAi  a  cheek  had  been  paid  hy  the  Bank. 
Beaiiiear  it  19  90t  to  be  |>r«liimed  that  a  check  is  in  existence 
seven  yeaps  after  it  is  pai4*  He  cited  1  M'Nefl^y  343.  1  -Sin* 
ney,  273,  27il.  Secondly;  oft  the  ground  of  itifprise.  Thinttf; 
that  the  verdict  was  against  the  weight  of  cvidei^e.  The  de* 
feadant  had  consigned  to  Gerbier,  Bailey,  Ik  Co.,<a  cargo  of 
luMMor,  loid  they,  without  authority,  sdid  it  opoh  credit,  an4  . 
aclected  to  Collect  the  proceeds^    The  defimdam  was  entitled 

.  ^  credit  for  the  amount,  but  tBe^ Jury  fnaitted  to  allow  \U 

ftergeant,  for  the  plaktiff,  was  diVeeted  by  the  Cowttf  to  cof^ 
finahis  answer  to  the  last  point.  He  etavtended,  first;  that 
Gerbier,  Bailey^  k  Co.  were  antlioriEedto  iell  eo  credit.  The 
4k<endant's  letter  to  tfiem»  Aretts  them  to  sell  <<  to  the  ben  ad- 
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I  do  horn  p9m9M  five  dilitawnt  tracts  of  land  in  the  coudj  of 

WestodDreliD^  wUch  irtR  be  seen  by  the  patents  now  in  my 

]ik>aaeuioii,'I  ^o  five  to  my  dea^  ma  Matthew,  to  be  aolelf 

.vpliroprlitei  to  lito  uae,  aod  may  be  sold  by  his  guardkm%^  and 

tlie  money  iodgtd  In  Uie  Bank  of  tiie  United  States,  whenever 

ia  &voiirable  opportunity  for  the  sale  of  back  lands  shall  offer) 

and  then  to  be  aoid  for  hi»  use.    In  witness  whereof . I  do  here» 

vmto  set  my  hand,  ia  tlie  presence  of  ua    ■   (and  wrote  witfk 

myeMTO  head,)  i  gire  to  my  granddiMghter,  Tacy  Pryor,  to  bet 

l^d  to  her  out  of  the  income  mentiened,  thirty  pounds  per 

anmnta,  (the  daughter  of  my  son  Charies,  deceased,)  the  first 

payment  to  be  mttde  her  in  one  year  after  my  decease. 

Thomas  Pry  or. 
Andrsw  H&ktzoo,  > 

Pl£RC|£  MaHJSE."      5 

Thomas  Pryor,  the  devisor,  died  in  1801.  At  the  time  of 
.making  his  wip  and  of  his  death,  he  was  seised  and  possessed*, 
Hnter  aliay  of  the  premisea  mentioned  io  the  declaration,  which 
are  of  the  value  of  two  thousand  doNaH  and  upwards.,  At  the 
time  of  the  testator's  death,  he  left  a  fridow,  Sarah  Pryor,  now 
Sarah  Miles,  an  infant  eon  called  Matthew,  by  his  said  wife  . 
Sardth,  and  a  minor  gra|idi|^uid  called  Tacy  Pryor^  the  lessor  of  • 
jiie  plaintiff,  the  daughter  of  his  son,  (by  a  £6rm^  wife,)  who 
was  called  Charles,  and  whe  died  in  the  tes^itor's  lifetime. 
AJfter  the  death  of  Thoihas  Pryor,  his  said  will  was  duly  proved^ 
iAd  the  execution  thereof  committed  to  hia  said  wife  Sasah^ 
who  likewise  took  out  letters  of  administration  of  the  persooal 
eatate  of  the  said  testator.  The  said  Sarah  was  married  to 
John  Miles  the  youn|^er,  of  PhOade^hia,  on  the  6th  of  Decern^ 
ber  1802.  From  the  death  of  Thoaoiui  Pryoi^  to  the  time  of 
tbe  eaid  last-mentioned  marriage,,  she  reoeivef  the  renta  and 
^rofiu  of  the  said  testatorfs  real  estate,  under  tbe  will. 

Subsequently  to  the  said  la^t-meBthmed  marriepe,  vie,  on 
the  Ist  of  January  1803,  Thomas  Shines  who  is  named  in  thf 
will  of  the  said  Thomas  Pryor,  and  John  Mfiea,''  (the  fiulMrof 
the  said  M^  Milea  the  jroenfei'))  «icculed  ayewtetf  eitM^^ 

Vei.W.        •   •    .        '    SO 
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But,  seeoiidljr.  It  eamiot  te  suppoaed,  that  the  father  ikitend- 
ed  the  half  ^  tkt  income  which  he  had  given  to  Matthew,  and 
nrfciefa  was  eaiential  for  tb«  ediicattoi  he  was  so  desirous  that 
ito  should  receive,  sliould-dep^Bd  upon  the  widowhood  of  the 
tnother.  llie  protiMfitfis,  that  the  father's  intention  was, 
Chat  opoA  the  marriage  ofthe  wkbw,  Matthew  should  take  her 
half  of  the  income  also ;  "but  as  this  is  not  expressly  devised 
over  to  him,  it  may  be  sakf,  there  is  an  intestacy  aa  to  this  half; 
and  if  so,  it  descended  in  equal  parts  to  Matthew  and  Tacy, 
Hid  the  plaintiff  ifU  then  be  entitled  to  one-fourth  of  the  whole. 

Edward  'Hlghroan,  in  reply,  cited  many  cases,  to  show,  that 
the  heir  is  grestly  favoured ;  and  cannot  be  disinherited,  except 
by  plain  "wtirds,  or  necessary  implication.  As  to  the  construc- 
tion of  the  will,  it  seems  plain,  that  no  disposition  of  the  Phila* 
delphia  property  is  made,  except  of  the  income  during  widow* 
^|»ofif.  As  to  Matthew,  what  does  he  take  in  trust  ?  One-half 
4pi  wile^s  estate.  What  is  that  ?  The  income  during  widow* 
hood.  On  the  supposition  that  the  son  takes  one-half  the  ia- 
fsome  dufing  life,  the  trust  estate  is  greater  than  the  legal  estate 
tphich  is  to  support  it.  The  legal  estate  faOtng,  the  trust  goes 
with  it ;  no  new  estate  is  given  to  Shinn.  Suppose  the  devise 
had*  been  to  the  widow  durkig  lifey  instead  of  widowhood"^ . 
'•«ild  the  son  take  the  income  after  her  death  ?  Clearly  not. 
Where  a  legal  estate  is  granted,  and  a  speciid  trust  created, 
Ae  legal  estate  will  be  held  suAcietit  to  support  it ;  but  where 
Ulie  trust  is  general,  growing  out  of  and  depending  upon  the 
legal  estate,  it  must  fall  with  the  legliil  estate. 

«  a  . 

% 
I 

'  WABHI^G  TOJ^j  Justice,  (Petero  absent,)  delivered  the 
o^nion  of  the  Court.  Were  a  plain  man,  such  aa  the  writer  of 
Ab  will  most  certafAly  was,  caHed  upon  to  giv^  a  construction 
of  it,  he  would  probably  be  astoiMied  to  hear  that  gentlemen 
Ittamed  in  the  law  had  been  perplexed  by  it ;  and  he  ittight  seek 
in  t  Ai  for  those  difficulties  which  great  talents  could  alone 
discover.    He  would  never  think  of  searching  after  intenlkMis, 
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beyontf  the  plain  meaning  of  Hie  woria  iiaad  hf  the  tartaftor; 
aod  ORlil  he  discovered  some  ipicoi]f;nu^  in  Ibe  be^oeaUi  ar 
some  aiabigiiity  in  the  exprtaaiop%  he  would  adfcern  to  llw 
words,  and  Imte  it  for  more  aUtfi4  ktterprelata  lo  ezpk>re  tka 
(eld  of  conjecture.  Inquiring^  as  woirid  he  oaturalt  what  doea 
the  testator  give?  to  whom  d«aa  h^  ^ve?  aadibr  wbateatale? 
be  would  find  no  diffic«Uy  in  sairing^  tiiat  h»  givea  the  whole 
annual  income  of  his  real  estate  in  the  citf  aod  county  of  Phi* 
ladelphia  and  district  of  Soutbwark— 4bat  he  |^?ea  that  eatate 
to  his  wife,  for  the  use  of  herself  and  her  ami  Matthew  in4 
that  he  g^ives  it,  for  and  during  her  vHdQwkoodf  and  B0  longer. 
(ut  finding  that  at  the  close  of  the  will,  another  peraoB  as  in* 

Hroduced  into  the  participation  of  this  bequeath  ta  a  certain 
amount,  I  think  he  would  find  no  difficulty  in  ramovkig  thia 
clause  to  that  to  which  it  necessarily  belongs;  aad  wwuld  then 
aay,  that  the  estate  is  given  to  the  wife  during  her  widpwhttod^ 
to  dispose  of  as  follows,  viz.  thirty  pounds  per  annstfi  to  Tacf, 
apd  the  residue  of  the  income  to  be  equally  dbided  bjGEtwaen 

■  berself  and  her  son  Matthew.  This  construction  arinas  iieoea«* 
SfKily  from  the  worda  of  the  wiU ;  and  I  adopt  it  as  a  safe  otf^ 
'because  I  am  satisfied  that  it  cannot  disappoint  the  intentioA  df 
tiie  testator.  The  devise  to  the  son  and  granddaughter  ia  of 
parts  of  an  eatate  given  to  the  wife  during  her  widowhood,  aillii 
cannot  subsist  (me  moment  after  tbat  estate  is  defeated  by  tiMI 
happtning  of  the  contingency  which  was  to  ienomif^fi  it«  The 
deaise,  in  fact,  is  to  all  three,  in  the  proportiooa  mcBtioned,  la 

^  continue  dating  the  widowhood  of  one  of  them ;  and  tbe  coa^ 
stiluting  thai  one  a  trustee  for  the  others,  cannot  vary  the  case. 
As  to  the  residue  of  the  first  clause  of  the  will,  it  is  p)ail^  that 
Thomas  Sbinn  is  net  substituted  as  the  truatee  of  the  estate 
before  devised,  but  solely  as  the  guardian  of  the  aon.  If  he  was 
intended  to  be  a  tnwter,  wbl|  would  be  the  ccaiui  que  iruttl 
It  was  contended  for  the  defendlant,  that  the  limitation  of  the 
devise  to  the  wife  was  confined  to  her  legal  eatate,  and  does  not 
niSsct  the  beneficial  interest  which  she  took  n&4^r  the  wiH, 
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BiKt  it  M  HMit  obviMn,  diat  the  tetMbr  intended  to  deprive  her 
of  the  boqtf$il  altogether,  upon  her  second  marriage ;  and  he 
eoi^d  net  veil  hare  used  more  intelligible  language^  to  express 
such  an  ntention.  His  object  was  not'onlf ,  upon  that  erent^ 
to  depriire  lier  of  ^ttB  prbyisiooy  hot  to  transfer  to  Mr.  Shinn 
the  sole  care  ssid  direetUm  of  hie  son.  But  he  uses  no  wordsr 
whichy  by  aay  intendment,  can  be  cotlstrued  to  pass  the  estate 
to  hies*  If  Shinn  wm  constituted '  a  tnistee,  and  the  widow 
forfeited  by  her  marriage  her  interest  in  the  estate,  then  an  in- 
testacy took  pleer  as  to  a  moiety  of  the  income,  deducting 
the  thkty  pounds  given  to  Taey  $  and  yet,  thet  the  testator  did 
not  mean  to  die  intestate,  is  urged  as  an  argument  against  thtf 
conatriiction  contended  for  by  the  plakitiff.  I  presume,  how 
ever,  that  the  testator  thouf^t  nothing  and  knew  nothing  of  th# 
legal  conseqeenees  of  the  disposition  he  had  made,  in  this  re* 
.i^iect  (  and  the  f  ubfect  of  intestacy  never,'Occnrred  to  him. 

As  to  the  payment  to  Tacy  Pryor  of  her  annuity,  becoming 
■due,  as  was  supposed,  after  her  right  to  it  had  ceased  by  llie ' 
second  aaarriage  of  Sarah  Pryor^  this  ^Rirds  no  legal  objection 
to  her  recovery  in  this  action ;  and  upon  the  vriiole,  I  am  of 
•opinion  that  judgment  should  be  given  in  favour  of  the  lessor 
of  the  plaintifT,  for  one  undivided  moiety  of  the  lands  in  the 
declaritticm  m^itifmed. 
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Dillingham  vs.  Tub  United  Stains. 


An  Action  of  debt  mas  Uutitnted  in  tbe  IMriet  Coart,  upton  a  Teoogiumusc 
entered  into  bcibie.aii  ddennan  of  the  city  of  Philadelphia,  in  a  cue  in 
which  a  party  wo  cbaiiped  with  having;  beaten  a  boy  so  as  to  cause  his 
death,  on  board  a  merchant  vessel  of  the  United  States,  in  the  harbour  of 
Flushing.  The  recognisance  was  in  these  words  and  figures:  "July  22^, 
United  States  w.  Jaspei^.    James  Jasper  and  S.  Dilfing^am,  each  tent 
in- $300,  foi^the  appearance  of  said  Jaspei^"  tureen  by  me  B.  Wfaaita% 
and  signed  by  the  parties.    The  United  States  had  judgBWUt  below, 
and  the  cause  was  brought^  by  writ  of  error,  into  the  Circuit  Court 
In  a  recognifaaice,  the  material  parts  of  the  obligation  and  the  con^tion^ 
should  be  set  forth  in  the  body  of  it,  so  as  to  adnut  of  cxtennoi^  ermsht 
ently  with  the  terms  of  it- 
It  18  essential  to  a  breach  of  the  condition  of  a  recognisance,  that  Uke  pso^ 
who  is  to  appear,  should  be  solemnly  called  before  his  de&ult  is  entereij^ 
mkI  in  an  action  on  the  recognisanoe,  it  sliould  be  dearly  prored  that  tlie 
party  was  called  and  warned,  and  neglected  to  appear. 
Query,  if  the  nonappearance  of  Ibe  secognisor  can  be  proved  by  parol  ctw 

Hence. 
A  material  vatiance  between  the  warrant  and  the  raoogiiiaaiiee  set  jbrtb  1^ 
Oie  dkdamioQ,  and  that  giren  i%  evidwwe,  laAtaL 


-  "-.^debt  for  three. 

i^S.  Dillingham 

r~«'a'^l^'*  the  doited 

[BI^'h^  proceeds  as    * 

^l^^K^jll  the  chasm?! 

^^js^rir^Dut  the  con- 

I^^A^^Mie  J.*  Jasper 

'^SageSgtl&rtoii,  on  the 

'""     Se,  to  aniwer'a 

^ttthe  Unib- 

jSl^SSatlng  a  Htth 

*S^5^^  Wharton." 

'"'"""  ~  on  the  day^ 

>Ilars.    Pleite. 

(rffcrpd  ia 
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eTidence  the  aforesaid  wammt,  with  the  rtcopMner,  thereon 
f  ndorsedy  and  also  the  evidence  of  Robert' Whartoo,  the  ma|^ 
trate  who  look  the  recognisancei  to  prove  that  the  said  L 
Jasper  did  not  appear  before  hioit  ^e  said  Robert  WhaitoBf  a^ 
the  time  for  that  purpose  a^K>inted  by  the  said  paper;  ajion 
which  evidence  the  Judge  charged  the  juryi  that  if  Iheyt  at  a 
matter  of  fact,  were  of  opinion  that  Uie  said  paper  99  pKodnced 
ID  evidence,  was  the  recognisance  and  condition  mentioned  in 
the  decfatration,  then,  that  the  said  several  matters  so  produced 
in  evidence,  and  proved  on  the  part  of  the  United  States,  were 
Buffieient  to  maintain  the  issue  on  behalf  of  the  United  States: 
to  the  admission  of  which  evidence  and  charge,  the  defendant 
took  a  bill  of  exceptions.  The  jury  found  for  the  Unilsd  States^ 
and  judgment  was  given  on  the  verriSct. 

Reed  and  Sergeant  made  the  following  objections  to  the 
judgment  below.  First ;  variance  between  the  writ  appearing 
in  the  record,  whic][l  is  for  three  hundred  doOass,  and  that  set 
out  in  the  declaratiM,  which  is  for  six  hundred  dollars.  Cro. 
^L  198.  829.  6  t.  Rep.  633.  C^.  Ja.  108.  iTiM,  112. 

Secondly ;  variance  between  the  recognisaoce  and  the  deda- 
rati^ ;  the  former  stating  the  chaxips  to  be  murder,  an^gthe 
latter  battery  only.  ^ 

Thirdly;  the  recognisance  declared  on,  is  with  condition  to 
answer  for  an  offence  against  the  lavs  of  the  United  States, 
whersas,  the  recognisance  does  not  so  describe  it.  On  Uie 
subject  of  variance,  were  cited  1  Ld.  Ray.  84.  2  Idem,  75^, 
,  I  Cra.  290.  2  Ld.  Ray.  966.  3  Cra.  229. 
.  Fourthly  t  the  magistrate  had  no  right  to  take  baB,  to  %- 
^pear  before  himself  ife  dk  i»  dienty  but  should  have  committed 
him  until  the  ei^amination  was  closed,  or  |^en  htm  into  Am 
custody  of  the  ofi^er,  who  might  have  retained  Urn  a  iieasott* 
able  time.  Even  if  in  a  bflilable  case,  such  a  recognisance 
could  be  taken,  still,  a  state  magistrate  could  not  take  it  in  at 
case  where  the  chaige  was  mfiirder.  33d  seo»  <tf  Ae  Jud.  Llw, 
pasflVd  S4th  September  If  89. 
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Fifthlf ;  it  4o6f  not  a|y>ear  tkat  tibe  dceused  iv«m  catte^  ot 
his  defiuilt  e&terad  h^  the  magistrate ;  and  parol  evidence}  to 
Ix  tbfi  forfeitiife,  was  improper. 

Caaaa  citeQ  in  suppoit  of  the  fourth  objection,  3  Hmwk.  308. 
3  Hale,  c.  14.  585.  Cro.  £1.  829. 

Dallas,  for  the  defendant,  cited  the  case  of  the  state  of  Penn- 
sylvania v«.  Emery,  in  the  d«pfome  Court  of  thia  state,  to  show 
that  recog^nisances,  taken  like  the  present,  are  good. 

The  warmnt  is  to  answer  the  United  States,  and  this  is  re* 
Iferred  to  by  the  recognisance ;  besides  which,  the  latter,  in  tht 
caption,  »  ««the  United  States  ta.  J.  Jasper.^' 

The  warrant -states  an  assault  and  battery,  as  is  stated  in  tl|4 
declaration ;  and  the  consequent  death,  stated  in  the  former,  is 
no  part  of  the  charge. 

As  to  the  nsfture  of  the  offence,  it  might  have  turned  oat  to 
he  manslaughter,  and  of  course,  until  the  examination,  tiie  ma* 
gistrate  could  not  say  that  the  punishment  might  be  death ; 
and,  thejnefore,  be  was,  in  that  stage  of  inquiry,  authorised  to 
bail.  But,  at  all  events,  the  law  is  but  directory  to  the  magis* 
tratCf  and  though  he  take  bail  where  he  should  not,  the  reeog* 
msance  is  good. 

As  to  the  right  of  tfas  magistrate  to  take  bail,  to  appear  from' 
day  to  day,  this  wss  done  in  Burr's  case.  See  his  trial,  page  8. 
Cases  cited,  as  to  taking  bail,  3  Haw.  212.  B.  c.  e.  15»  s.  63. 
idem,  303.  &•  2.  c.  15.  s.  46.  ' 

in  reply,  was  cited  4  Black.  300,  301,  to  show  that  all  hon»- 
'eide  is  presumed  to  be  malicious,  untiTthe  oMsemPf  afpears. 

WABHIJ^G  TOJ^^  JueHce^  delivered  the  opiidon  of  the  Court. 
Many  objections  have  been  stated  to  the  judgment  of  the  Dia* 
trict  Court,  of  which  two  only  will  be  iK>ticed.  It  is  coaiteaded» 
tiiat  an  examining  magistrate  cannot  taice  bail  to  appear  be* 
lire  himself  from  day  to  daf  ,  and  that  if  he  cui,  still  the  re* 
cognisance  must  be  in  regular  Ibrm,  and  must  be  proceeded 
in  as  other  recogmsances  are.    But  in  this  cassi  it  i§  said  %, 

voih  ia.  3  H 


^ 


V  :  ■  . 


•    •• 


^t 


436  PEMNTSTLVANIA, 

.^— ^■■-^■^■i^W**— *^— — ^^M  ■  *  -"'  -  i—.-i  »i  II   PI  II-  I  ■  I      ■         I        w         i^»_       .IP-  nil 

WBoK^jtmm  w.  The  United  Ststes. 

-'  - 

Stale  dMLgiAfftte  coiifd  ^i»t  take  bail  for  the  appeswictf  of 
the  puty^  either  at  the  Court  to  which  tlipB  reoognisance  wa? 
to  be  retttmedy  or  before  himself,  for  the  putiHwe  of  Igtrthef 
inquiry  into  the'  nature  of  the  offcn<»$  because  the  varavnt 
contains^ a  charge  of  murdery  the  panishmmt  ef  which  is 
capital. 

On  the  other  side,  it  is  insisted  that  practice,  as  well  as  the 
reason  of  the  case,  sanctions  the  liberation  of  the  acc«sed»4ipQii 
bail,  until  th^  magistrate  shall  hare  decided  upon  the  character 
•f  the  offence ;  and  that,  at  all  events,  the  prohibition  to  tiie 
magistrate  to  take  bail,  in  a  ca^tal  case,  is  but  directory  to 
tftan,  and  that  his  error  in  judgment  cannot  basre  the  effect  to 
avoid  the  recognisance  which  he  has  taken*  That  the  recog- 
nisance need  not  be  taken  in  regular  form,  but  it  is  sufficient  to 
make  a  minute  of  the  undertaking,  which  may  be^extendod)  and 
the  chasms  in  form,  supplied  by  the  declaratioii. . 

'  Admit  the  correctness  of  this  argument  upon  the  part  of  the 
CJmted  States,  as  to  which  no  opinioa.  is  meant  to  be  giv«i,  it 
snay  safely  be  laid  down,  that  to  avoid  rendering  a  recogoi- 
sance  to  appear  bctare  the  examining  magistrate,  an  anomaly 
in  judicial  proceedings,  as  close  an  analogy  between  such  a  re* 
cognisance  and  the  common  one  to  appear  at  the  Court  ^  to 
which  it  is  returned,  should  be,  observed,  as  the  nature  ef  the 
case  will  admit.  The  material  parts  of  the  obligati<m  and  of 
the  condition,  should  be  so  set  forth  in  the  body  of  it,  as  to  ad*^ 
wik  of  eKteBsioRf  consistently  with  the  terms  of  it,  and  the  pro^ 
ceedittgi  ta  cstabliah  and  to  recover  for  a  breach  of  the  condi- 
tioDt  should  be  substantially  the  same  as  if  it  had  been  a  recog- 
usance  m  common  fenn»  to  appear  before  the  Court  where  the 
trial  is  to  be  had. 

.  CoBsldcnng  the  roeegnisaace  in  this  light,  «Bd  thus  quali- 
fied, the  judgment  m  this  case  is  exposed  to  at  least  one  of 
the  objections  taken  to  i|t  hy  the  plaintiff's  counsel,  which  hap 
not,  and  we  think  camwt  be  obviated,  iKfai^  is,  that  the  for* 
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feiture  wttft  not  even  proved  at  the  trial  to  have  been  legally 
incurred.  Fw  we  hold  it  to  be  essential  to  a  bretich  of  the 
condition,  upon  wMch  the  forfeiture  Is  to  arise,  that  the  party 
1i1m>  is  recognised  to  appear,  should  be  solemnly  called  before 
his  default  is  entered;  and  even  if  thede&ult  can  be  proved  bf 
•  the  pavol^ evidence  of  the  ma^^strmte  before  whom  the  appear* 
ance  wis  to  be,  which  we  very  seriously  question,  it  should 
clearly  be  proved  that  the  party  was  called  and  warned,  and 
neglected  to  appear.  Thi^  is  far  from  being;  a  matter  of  form 
only,  but,  on  the  contrary,  it  is  a  humane  provision  to  prevent 
a  ibrfeiture  accruing^  from  the  ignorance  or  inattention  of  the 
accused ;  and  if,  by  the  regular  proceedings  in  Courts  of  j^us- 
tice,  It  has  been  deemed  right  to  call  such  person,  and  to  warn 
him  and  his  sureties  of  the  consequence  of  his  nonappearance! 
it  will  not  be  an  easy  matter  to  suggest  a  reason  why  this  so-, 
lemnity  should  be  dispensed  with  by  the  magistrate,  in  a  case 
precisely  analogous.  Mr.  Wharton,  the  magistrate  who  took 
this  recognisance,  proved  only  that  J.  Jasper  did  not  appear 
before  him  on  the  day  mentioned,  and  yet,  for  aught  that  ap- 
peared to  the  contrary,  he  might  have  been  present  at  the  office 
of  tbe  magistrate  on  that  day,  i^i*d  failed  to  make  it  known  from 
an  ignorance  of  the  time  and  manner  of  doing  it.  We  under-  • 
ateiid  the  meaAlng  of  the  undertaking  to  be,  that  his  appear- 
SBce  a^iall  be  a  legal  one,  that  is,  to  appear  when  he  is  called* 
Ve  think,  therefore,  \h2Lt  the  District  Court  erred,  in  the  opi- 
IMQD  which  was  delivered  to  the  jury. 

It  IS  aiK>  the  opinion  of  this  Court,  that  there  is  a  mate- 
rial ani  fittal  variance  between  the  warrant  and  t^opgnisance 
given  in  evidence,  and  the  recogitisance  set  forth  in  the  decta- 
rvtioA*  Connecting  those  two  papers  together,  which  the  re^ 
fN^pwe  in  one  to  the  other  renders  necessary,  the  charge  which 
tfte  reused  bound  himself  to  appear  and  answer  to,  was  a' 
crad  hattary  inflcted  upon  the  boy,  of  which  he  languished^ 
9aid  atlwily  after  died ;  a  charge  whichy  if  provedi  anil  not  pal- 
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liated  1^  ^iculpitory  eir]d€Dce»  would  hare  amottiited  to  th^ 
crime  of  nuitd^ ;  whereas,  tl^  offence  elated  in  ttee  declara* 
tioDi  cottld  not  amount  to  any  thing  -beyoiid  a  tmpaatf.  The 
endence,  therefare,  being  altogethm*  different  fiooi  the  all^gi^ 
iioii)  it  Q^fjbii  not  to  have  been  reeeived. 

Thejudgmcn$f  ikertfortf  muH  Ae  revtrtd* 
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.'11.  Tbb  Kuro  ov  Sr^ur  v«.  Oliybr. 

It  18  a  power  wtuch  belongs  easeHtiil^  to  evtty  Couit,  to  floperintend  the 

conduct  of  iti  ofBoef^  t»  tee  bj  what  anthorily  they  act,  and  tiiat  its  pve* 

ceas  ihafl  not  be  ▼eontioualf  employed. 
If  the  defendant  faaiat  upon  i^  the  pbhitUPa  attorn^  nuat  lie  hk  waaaifti 
The.Conatitation  of  the  United  Statea  girea  juiisdiction  tb  the  Courta  of  tfaf 

United  States  in  cases  where  foreign  statea  aie  parties ;  and  the  Judidal 

Act  gives  to  the  Circuit  Court,  jurisdiction  in  aU  cases  between  alieaa 

and  citizens. 
The  Court  reftiaed  to  inqube,  upon  a  modon,  whether  Fetdinanfl  VIL  Ung 

of  Spain,  oanld  institute  this  aoit^  the  govemment  of  the  United  States 

not  httving  adcnowledged  has  king. 


x^WOr«kfB  iMre  obtained  by  th^  dcfenduit}  the  one  for  tbe 
plaliidff't  altomny  to  file  his  wamnt  of  attorney;  and  the  ae* 
coadi  to  akmr  eanae  wdiy  ttie  ptoceediBfa  ahould  not  be  stayed} 
tlie  plaintiff  not  being  qoalifted  to  sue  la  thia  Conrt. 

"She  first  nile  was  «rgtied  distinct  firona  the  second  ;>  whetf  k 
vfto  contendttd,  by  Hare  aad  Tilghmani  in  support  of  the  rtil% 
Hmt  upon  legal  prinelpkat  aa  well  as  tipon  the  ptactice  as  uft- 
4evBliM)d  in  this  statte,  the  attofneyi  if  ealled  opooi  mast  pre- 
face his  authority  lo  ai^ear.  The  atat.  of  18  Hen.  8.  c.  9.  3i 
Hen«  8«  c.  30.  s.  3.  18  EUb.  e.  14.  4  Anne,  c.  U^  s.  3,  and  tie 
Act  of  Assemhly  of  this  statorpasaed  Il3d  May  1 799,  all  of  then 
reqt^ring  the  attorney  to  file  his  wamnt  of  attotnef  ,  whao  ke 
deeUffies  or  pleads  under  a  ceitaio  penalty,  were  referred  to« 
The  case  of  the  King  of  Franee  v*  Morris,  In  the  Supreme 
Coiart  of  thia  sMte,  where  the  plainiiff 'a  attorney,  altar  aq;«- 
vent,  waa  required  to  file  his  warrant,  and  muijr  other  caai% 
^dttie  the  sane  demand  had  been  made  attd  airtmkted  to  wlt%- 
4iQt  argnment,  were  nantaaiied.  The  fi)Uowing  cases  were  also 
s«nd^  1  Com..  Dig.  694b  696.  3  Hawk.  377.  UT.  Rep.  .69. 
4:«<»Bip*aii  Pktne^  1$:  i  Tid^,  4ro.  2  DdL  149*  7  tue.  Ah*  T.  || 
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Dattw  and  R«wle  MMeaded,  that  Id  Eogiand,  tii«  fliag  war* 
rants  •£  attorney  had  gone uito  diause.  I  Salk.  19.  t  W9a.  \9ki 
1  Sellon,  20;  and  die  aeiMdy  is  ag;aiiMt  the  afttoiMf.  But^tftt, 
at  all  eventa,  the  role  ww  pvmiatiHre,  as  Ike  attoney,  wa^tlt 
the  statute  of  this  sute,  was  aot  coiiq[Mllable  to  fie  it  imtfl  he 
declares. 

'We  think  that^  this  rule  must  be  made  absolute ;  for  it  wouM 
1>e  strange,  if  a  Court  whose  right  and  whose  duty  It  is  to  su- 
perintend the  conduct  of  its  ofHcers,  should  not  have  the  power 
40  inqttbe  by  what  authority  as  attorney  of  that  Court  under- 
takes to  sue  or  to  defend,  in  the  name  (tf  aiiother-*-whether  that 
other  is  a  real  or  fictitious  person<--4UMl  whether  its  process  is 
used  for  the  purpoee  of  vexation  or  fraud,  instead  of  that  Ibr 
which  alone  it  is  intended.    The  only  questkn  ean  fte^  as  to 
ihe  time  and  manaer  of  oaHing  for  the  autlMNPity,  «ad  at  fo  tiee 
lemedy,  which  are  in  the  discretion  of  the  Omtt',  aad  0tfj^  to 
be  adapted  10  the  oas^    This  right,  which  b  iaAierent  fai  A 
Courts,  may  be  take»«way,  or  quatiBed  by  expnaa  atatuta^  ^ 
•dditional  cautions  may  be  superadded  ;  ia  wbiah  latter  view^ 
We  consider  the  different  statutes^  and  tho  Act  of  Aaseaib^  •€ 
this  state,  which  were  referred  to*  Thesolawa  do  nomoretbuk 
^nish  the^a^ttomey,  for  fidling  to  filobie  ^rnmt  at  a  partio^lar 
'Ana;  and  ytC,  if  filed  at  any  tisie  afterwards  when  roqutM^ 
4awoaki  hardly  be  contended  that  the  penalties  wooU  tnciir. 
7he  object  of  the  Gowt,  m  the  exercise  of  its  supcrkHeBtdii^g 
power  over  its  officers  and  iia  process,  is  to  protect  thep«<Sea| 
gJthoBgh  it  may  go  further,  aad  punis^  the  oAcer  temlabi^- 
•liavioOT^    The  atatule  ixes  a  particujar  tioie  when  the  wwaraift 
la  to  be  filed,  in  relation  to  the  penitty  imposed  mfon  Ae  dMm^ 
ney.    But  the  Gourt,  net  deriviog  its  tight  to  imefpeea  waiar 
nhc  statute,  wall  at  the  threahoki  iiafirire>  by  whitt  a«tfa»%ete 
suit  is  inadittted ;  and  being  satkked,  efi^er  bgr  tbe  pi  aiinaiiB 
etf  the  witfit  of  attotpdy,  or  by  apy  otfair»  mm  pawl  nieiMb<i 
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that  4|p  Al^MMf  »6to  by  authoffcf »wMI  b»I  in  a  sonmtftry  way 
fKMtt  Hm.  pmMQiii^.  If  it  WfiWAtceastfy  to  wait  until  tho 
d0d#«tioii  n^ore  filMi  the  i9t(urfiBr«iice  of  tte  Court  wovdd  bai 
Mf  ^«ct  Ite  objeet  of  it«  Tb«  |i|aiiitir  ia  not  contpeUable  to 
fie  JWa  dmhration  at  the  first  f|n»»  Tho  ddftndant  may  be 
held  to  high  bail)  hj  vi^^lteioey  who  m^  be  aUe  to  show  cause 
ef  adioii)  ainl  yet  not  h^  anthemed  ta  sue ;  or  if  no  bail-be 
Mi^W^i  it  iMf  be  the  wish^and  the  ipitereat  of  the  dff^radent 
to  question  the  plamtiff,  aed  tc^  bring  the  cause  to  an  early 
issue.  Yet,  if  the  plaintiff's  attonM^  file  his  deckuraHon,  and 
refuse  to  file  hia  warrant  alsoi  the  defendant  must  Wait  under  a 
rule  to  plead,  possibly,  uutii  the  suceecdinf  term,^  in  order  to 
call  for  the  warrant  of  attorney;  fir,  after  issue  joined,  it  seems 
by  the  case  cited  from  Dallas,  it  is  too  late  m  aek  for  the  rule. 
UpQBi  the  Mason  and  nature  of  the  case^  therefore,  and  the 

pottitive  deciaiott  <^the  Supreme  Court  of  this  state,  in  cme  in- 

« 

stance,  and  the  tacit  adasisiion  of  the  practlee^in  many  others, 
it  is  lihe  Apinh>n  of  the  Comt,  that  the  plaintiff's  attorney  muflt 
produee  his  authonty  for  brio|^g  this  suit. 

jPir9t  rule  made  abmilute. 


A 


In  relatieo  to  the  second  rule,  it  was  contended  by  Hare  and* 
iman,  in  &vour  of  the  rule,  that  the  municipal  Courts  of 
ede^untry  cannot  entertain  jurisdiction  of  a  suit  brought  by  ' 
a  i^mg^  sovereign,  more  especially  one  who  is  not  acknow- 
*  ledged  by  the  govemmesit  of  the  country  where  the  suit  i^ 
llrou^^;  and  still  stronger,  where  the  sovereign  in  whos^  name 
'the  euit  is  brought,  is  not  in  possesion  of  his  govenunent.  If 
ao,  it  is  proper  for  the  Court  to  stay  the  proceedings  at  once> 
and  not  put  the  defendant  to  plead.  They  cited,  Tidd,  470. 
9  Ves.  347.  10  Idem,  352.  1 1  Idem,  373.  1  Dall.  77.  3  Ld. 
Xsf:*  1533.    3  Vez.  424.  ^ 

Rawie  and  J>  R.  Ingersdl,  contra,  cited  Rose  va.  Homeby, 
k)  tbe  Supieme  Court.  2  Vez/Jun.  56.  1  Idem,  371.  3  T.  Rep. 
rai.   3Bfeir«C.R.  393. 
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kftan 


JBy  the  Court.  WiMmt  gBing  tbrongli  tlie  Ebj^A  cases 
which  hare  beca  ciled^  it »  soAcient  to  ohterfe,  tbut  tike  Cott* 
•titution  of  tho  Uafced  States  gives  jurisiBcdsii  to  the  Ckmita 
of  the  United  States^.in  cases  where  fbreiga  states  are  paitieei 
and  the  JuiKckl  Act  gives  jtrisdfetian  to  the  Circe^  CSonrti^ 
in  an  eases  between  aliens  and  dtieess.  Whether  this  stiie 
ean  be  supported,  if  piosoettted  In  the  name  of  ^  Khig  e€ 
Spaioy  fenendly,  or  whether  Ferdinand  VIL-^  can  support  the 
aetion  befisre  he  is  acknowledged  by  our  government,  are 
questicNMi  not  proper  to  be^d^ded  on  motaon. 

Euh  discharged. 
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AssiONSEs  OF  Medford  vs.  Dorset. 

If  there  was  error  in  entering  a  judgment,  the  Courts  at  a  subsequent  tenn^ 
cannot  set  it  aside,  unless  it  was  entered  i^  ini«priaflo  of  the  clerk»  by 
fraud,  or  the  like. 

X  HIS  cause  had  been  referred  to  arbitrators  by  rule  of  Couiti 
who  made  a  report  in  &Tour  of  the  plaititiffi  for  1850  dollars, 
provided  the  plaintiff  should  give  to  the  defendant  a  bond  of 
indeinnity  agiainst  Holt  Sc  Co.  and  two  or  three  other  persons. 
The  report  was  returned,  about  four  years  ago,  and  it  appears 
by  the  records,  that,  on  motion,  it  was  confirmed  and  decreed. 
The  defisodsnt  now  obtained  a  rule  to  show  cause  why  the 
judgment  should  not  be  vacated,  the  judgment  having  been 
improvidently  entered,  until  the  indemnity  was  given,  and  by 
wrhich  it  appeared,  upon  showing  cause,  the  agent  of  the  plain- 
tiffs (they  Iving  in  England)  had  refused  to  give  or  to  receive  ^ 
tke  tmm  awarded,  on  the  condition  prescribed.  It  also  appear- 
ed, thmt  Holt  had  recovered,  and  been  paid  by  the  defendant, 
1000  dollars,  of  the  sum  for  which  the  indemnity  was  to  be 
given ;  and  other  suits  were  now  depending. 

WASHI^GTOJ^y  Justice^  {Peters  absent.)  This  judgment, 
having  been  entered  at  a  former  Court,  though  probably  im- 
providently  done,  and  might  have  been  refused,  had  it  been 
opposed,  imtil  Uie  indemnity  was  given,  cannot  now  be  vacated. 
If  there  was  emr  in  entering  it,  the  Court,  at  a  subseqttem 
tevm^  cannot  set  it  aside,  unless  it  was  entered  by  the  mispri- 
sbn  of  the  clerk,  by  frsudf  or  the  like.  It  is  a  hardship  upon 
tiie  detendanti  to  hare  his  real  estate  bound  by  a  judgment 
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which  it  is  improbable  will  ever  be  enforced;  «Dd  there  is 
possibly  no  way  to  help  the  defendant,  but  by  mteiiiig  satisfiic- 
tion  on  the  judgment,  whenever  it  is  made  fx>  appell^,  that  the 
sum  awarded  has  been  paid  to  those  against  whose  claims  liie 
detedant  was  to  be  indemnified. 

Rule  discharged. 


H 
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J  Th£  Uwited  Statbs  v9.  Hakd. 

Indictment  for  an  assault  upon  the  charge  d*  afikues  of  Ruasia,  and  for  in- 
fracting the  law  of  nations,  by  offering  violence  to  the  person  of  the  said 
minister.  , 

When  the  minister  had  a  large  party  at  his  house,  and  a  transparent  painting 
at  his  window,  at  which  a  mob  who  had  collected  took  offence,  the  de- 
fendant fired  two  f&tola  at  the  window,  his  intention  being  to  destroy  the 
painting,  withoaH  dmng  injury  to  the  person  of  the  minister,  or  of  any  one. 

An  assault  is  an  offer  or  an  attempt  to  do  a  corporal  injuiy  to  another,  as 
by  striking  at  him  with  the  hand  or  with  a  stick,  or  shaking  the  fist  at 
him,  or  presenting  a  gun,  or  other  weapon,  within  such  distance  as  that  a 
hurt  might  be  ^ven;  or  drawing  a  sword,  and  brandishing  it  in  a  menac- 
ing manner-— each  of  those  acts  to  be'Sone  with  intent  to  do  some  eorporcJ 
hwi  to  anot&ir* 

The  law  oCrndsona  identifies  tlie  property  of  tlie  foreign  minister,  attached 
to  his  pe»on»  or  in  his  use,  with  his  person.  To  insult  tliem,  is  an  attack 
on  the  minister  and  bis  sovereign ;  and  it  appears  to  have  been  the  inten- 
tion of  the  Act  of  Congress,  to  punish  offences  of  this  kind. 

To  constitute  an  offence  agiunst  a  foreign  minister,  the  defendant  must  have 
known  that  the  house  on  which  the  attack  was  made  was  the  domicile  of 
a  minister;  or  otherw^ise,  it  is  only  an- offence  against  the  municipal  laws 
of  the  state. 

Indictment.— The  first  count  contiuns  a  charge  of  an 
assault  upon  the  person  of  Mr.  Daschkoff,  the  Russian  charge 
d'  affaires ;  and  the  second,  for  infracting  the  law  of  nations, 
by  offering  violence  to  the  person  of  the  said  minister.  The 
defendant  pleaded  not  giiilty. 

The  evidence  was,  that  on  the  night  of  the  26th  of  March, 
the  niinialcff^  with  a  view  to  <^lebrate  the  coronation  of  his 
sovereign,  invited  a  large  party  to  his  house;  and  from  a  desire' 
to  cottfpliment  the  persons  without,  and  to  evidence  the  friend- 
skip  hetweeft  his  gMreniment  |Uid  ibis,  placed  at  one  of  the 
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windows  of  his  drawing-room  on  the  second  ioor,  ft  Uamparent 
painting,  which  represented  a  vessel  under  the  American  fii^ 
entering  a  port  of  Russia,  above  which  was  placed  .a  crows. 
The  people  witiiouty  misunderstanding  the  design  of  the  paint- 
ing, and  the  intention  of  the  minister  in  exhibiting  it,  took  0^3 
.  fence  at  the  crown,  and  particularly  at  its  position  over  the 
American  flag.  A  large  crowd  collected,  many  threats  to  pull 
'^  it  doHsn  were  clamorously  made,  and  some  bricks  and  stones 
were  thrown  at  the  house.  Sbme  of  the  gentlemen  from  the 
house  went  out  to  explain  the  matter  to  the  mob,  and  endea- 
voured to  pacify  them,  but  in  vain.  They  pmmised,  however, 
that  they  would  be  satisfied  if  the  minister  'woidd  take  down 
the  crown,  and  agreed  to  give  a  certain  number  of  minutes  for 
this  to  be  done.  In  the  mean  time,  the  defendant,  with  a  Mr. 
Henderson,  having  left  the  theatre  between  11  and  12  o^cIock,, 
attracted  by  the  iIlumination,irfwent  to  see  what  it  was.  Hand 
and  Henderson  soon  separated  in  the  crowd,  the  latter  caEcrting 
himself  to  pacify  the  people.  Some  short  tinM  afterwards,  the 
defendant,  who  lived  in  Fifth  street  between  Market -and  Arch, 
was  seen  coming  from  Seventh  street,  in  Chesnut,  to  the  crowd 
opposite  the  minister's  house,  between  Seventh  and  Eighth 
streets.  He  carried  in  each  hand  a  large  pistol,  and,  coming 
opposite  to  the  house,  in  less  than  two  minutes  fired  one  pistol 
at  the  illuminated  window,  and  immediately  after  the  second. 
At  this  time,  the  minister  and  one  of  his  domestics  were  in  the 
window,  extinguishing  the  lights,  in  compliance  with  the  wishes 
of  the  mob;  and  the  bullet  from  the  pistol  first  fired,  passed  into 
^  the  room,  through  the  window,  over  their  heads.  The  company 
fortunately  was  below  stairs,  at  supper,  when  the  pistols  were 
fired.  The  defendant  was  proved  to  have  been  eonsiderabljr 
intoxicated,  and  was  taken,  by  his  friends,  ta  a  friend's  houaCf 
where,  being  informed  of  the  insult  done  to  the  Roaaiui  esa- 
bassador,  he  declared  he  did  not  know  it  was  his  house;  wkieii 
he  afterward  repeated.  No  proof  was  giv^^  that  he  had  this 
haosrledge.  • 
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WA^MUfiTGTOJ^^  Juttice^  charged  the  jury.    The  indict- 
inent  contains  two  eounts,  or  chargeS)  upon  which  the  jury  must 
pass ;  ai^d  I  shall  tberefore  consider  them  distinctly. 
The  first  is  for  an  assault  upon  the  Russian  minister,  against 
t  the  proTisions  of  the  Act  of  Congress.     The  definition  of  an 
'  aasault,  (a)  is  an  offer  or  attempt  by  force  to  do  a  corporal  in- 
jury to  another ;  as  if  one  person  strike  at  another  with  his 
hands,  or  with  a  sti<:k,  and  misses  him ;  for^  if  the  other  be ' 
stricken,  it  is  a  battery,  which  is, an  offence  of  a  higher  grade. ' 
Or  if  he  shake  his  fist  i^  another,  or  present  a  gun,  or  other 
weapon,  within  such  distance  as  that  a  hurt  might  be  given ;  or 
drawing  a  sword,  and  brandishing  it  in  a  menacing  manner. 
But  it  is  esa^ktial  to  constitute  an  assault,  that  an  intent  to  do 
some  injury  should  be  coupled  with  the  act ;  and  that  intent 
should  be  to  do  a  corfioral  hurt  to  another.    Apply  these  prin* 
ciples  to  the  evidence  in  the  cause.    The  intention  of  the  de- 
fea^tait  moat  clearly  was,  to  destroy,  or,  as  he  termed  it,  to  take 
down,  the  crown,  which  his  heated  mind  had  construed  into  an 
insult  to  the  service  of  which  he  was  a  member.     His  whole 
conduct  showed  that  his  intention  was  not  to  do  a  personal  in- 
jury  to  any  one,  and  certainly  no  act  was  done  in  the  smallest 
degree  indicative  of  such  intention.     The  outrage  of  which  be 
was  guilty,  must  be  reprobated  by  all  good  men,  and  deserves 
to  be  punished ;  but  it  did  not  amount  to  an  assault  upon  the 
Russian  minister,  which  is  the  offence  charged  in  the  first  count 
of  the  indictment.     Upon  this  count,  therefore,  the  jury  ought 
to  find  him  not  guilty. 

The  second  count  charges  him  with  infhicting  the  law  of 
nations,  by  offering  violence  to  the  person  of  the  minister. 
Here  again,  the  difficulty  recurs,  which  has  been  noticed  under 
the  first  count.  How  can  an  attack  upon  the  house  of  the ' 
sainister,  without  an  intention  to  iDfure  the  person  of  the  minis- 
ter, be  an  offer  of  vbknce  to  his  person  ?    Upon  common  law 


^  (a)  1  Bac  Ab*  tit  Assault,  242. 
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principles)  such  evidence  would  seem  inapplicable  to  such  a 
charge.    But  the  Act  of  Congress  refers  us  to  the  law  of  natlooa 
for  our  test ;  and  if  the  act  amount  to  the  offer  of  personal 
violence,  by  that  law,  the  charge  is  supported.    That  law,  with 
respect  to  offences  committed  against  embassadors,  &c.,  ideo* 
tlBcs  the  property  of  the  minbter,  attached  to  his  person,  op 
in  his  use,  with  the  person  of  the  minister.     The  expressions 
of  Vattel  are  very  strong :  **  His  house,  carriage,  equipage, 
family,  Sec.  are  so  connected  with  his  person,  as  to  partake  of 
the  same  fate  with  it.    To  insult  them,  is  an  attack  on  the  mi- 
nister himself,  and  upon  his  sovereign.  It  is  an  immlt  to  both."(a) 
All  this  is  a  legal  fiction,  for  the  purpose  of  rendering  the 
protection  to  which  the  minister  is  entitled  full  and  complete, 
and  to  guard  him,  as  well  against  insults,  as  real  personal  injury. 
It  is  not  more  extravagant  than  the  fiction  which  considers  the 
minister,  his  house  and  property,  out  of  the  country^  fi>r  the 
purpose  of  ousting  the  jurisdiction  of  the  tribunals  of  the  coan« 
try  over  him.    Nor  is  it  more  stratige  than  that  which  once 
prevailed  in  our  law,  though  long  ^nce  overruled,  thai  pro- 
voking words  alone  would  amount  to  an  assault.    Moveover,  it 
seems  pretty  clear,  Ihat  offences  of  this  sort  were  intended  to 
be  covered  by  the  general  expressions  of  the  27th  sectiosi  of  the 
law  to  punish  crimes.     The  preceding  part  of  the  section  had 
specified  four  distinct  offences,  the  lowest  of  which  is  an  assault; 
and  it  is  difiicult  to  imagine  any  directly  against  the  person  of 
the  minister,  which  can  be  lower.     But  Congjress  knew  that, 
there  were  many  other  injuries  which  might  be  offered  to  a . 
public  minister,  and  which  the  law  of  nations  considered  as 
being  indirectly  attacks  upon  his  person,  and,  without  attempt- 
ing a  further  specification,  covered  under  general  expressions 
all  such  as  were  deemed  by  the  law  of  nations  to  be  offences 
against  the  person  of  the  minister.    Without  such  a  conatnic- 
tion,  it  will  be  difficult,  if  not  impossible,  to  imagine  cases  of 


(a)  Vattel,  618,  715.  719,  &«. 
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▼lolence  agftinst  the  person,  to  satisfy  the  general  words,  which 
are  mft  iDcladed  in  these  that  are  specified  in  this  and  the  two 
preceding  sections. 

But)  to  Gonstitjite  this  an  offence  against  the  law  of  nations, 
.  llie  defendant  must  have  known  that  the  house  upon  which  the 
Tiolence  was  comnitted  was  the  domicile  of  the  minister ;  or 
otherwise,  it  is  merelf  an  offence  against  the  municipal  laws  of 
Pennsylvania  rand  this  is  the  only  point  of  consequencofbr  you  . 
to  decide*  Without  giving  any  opinion  upon  the  evidence,  T 
shall  content  myself  with  presfenting  it  fairly  to  your  view. 

It  is  always  difficult,  and  frequently  impossible,  to  bring  home 
to  any  man  the  knowledge  of  a  fact,  by  positive  proof;  and 
therefore,  it  may  fairly  be  collected  from  circumstances.  But 
these  circumstances  should  be  legally  proved,  and  should  be 
sufficiently  strong  to  satisfy  the  mind  that  the  fact  was  known. 
In  fiivour  of  the  defendant,  his  declaration,  immediately  after 
tfaie  Otttrage  was  perpetrated,  that  he  did  not  know  that  it  was.' 
the  house  fji  the  minister,  made  in  a  state  of  mind  when  caution 
and  refleotkm  were  not  to  be  expected,  and  that,  at  different 
tinacs  afterwards,  confirmed  by  similar  declarations,  have  been 
much  relied  upon  by  his  counsel.  The  denial  of  the  accused 
it  certainly  the  lowest  species  of  proof;  but  it  may  be  sufficient 
•  to  repel  slight  evidence  to  fix  him  with  a  knowledge  of  the  fact. 
On  the  other  side,  the  defendant  lived  in  Philadelphia ;  and  if 
he  had  not  obtained  by  this  means  a  previous  knowledge  of  the 
residence  of  the  minister,  the  occasion  which  drew  him  to  the 
spot,  the  novelty  of  the  sight,  the  appearanpe  of  a  crown,  the 
gimeral  irtitation  of  the  crowd,  and  of  the  defendant  in  parti- 
cular, at  its  position,  were  all  calculated  to  excite  inquiries, 
which  it  is  proved  by  the  witnesses  could  at  once  have  been 
answered.  It  appears  that  some  of  those  who  went  there  igno- ' 
no&t  that  this  was  the  house  of  the  minister,  soon  gained  in- 
formation  of  the  fact.  One  of  the  gentlemen  from  the  house 
lind  addressed  the  crowd,  and  explained  to  them  the  occasiaa 
of  the  illuminatiiii)  and  the  impropriety  of  their  conduct  upop 
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the  occasion.  If  it  had  been  proved  that  the  defendant 
of  the  crowd  at  thia  time*  the  eyidehce  againat  him  wonld  be 
complete.  But  it  aeema  very  probabie,  tiliat  aoon  after  his  firat- 
coming  to  the  place,  and  posalblf  before  thij^  expiMiatioo  was 
given}  he  had  gone  away  in  purioit  of  his  pistols  ^  ^oid  it  \%  in 
proof,  that  almost  immediately  npon  his  return,  he  fired  thm. 
It  is  possible  also,  irom  the  state  of  intoxicitieii  in  which  he 
was,  that  he  did  not  wait  to  make  inquiries. 
*  As  to  this  &ct,  upon  which  the  cinse  turns,  the  jury  must 
judge.  If  they  are  satisfied,  upon  the  evidence,  that  he  knew 
this  to  be  the  residence  of  the  minitter,  they  ought  to  acquit 
him  under  the  first  count,  and  find  him  guilty  under  the  second. 
If  otherwise,  find  him  not  guilty,  generally. 

Verdicty  nt^t  giUUy. 
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AMD  Samuel  J^iFFLiN. 


^. 


The  general  piinciple  of  equity  ii^  that  if  a  jreceiver,  executor,  &ctor,  or 
trustee,  lay  out  the  money  which  he  holds  in  his  fidudaiy  character,  in 
the  purdiaae  of  real  property,  and  take  the  conveyance  to  himself,  he 
who  is  entitled  to  the  money  may  fbUow  the  sane,  and  <^nsider  ^le  pur- 
«lMse  as  maSe  ll»  Iw  use,  and  the  purahaaeras  his  Mtt«e. 
<A  iMi#ring  ttmt  wiO  arise,  where  laads  have  been  ponhased  by  one  part- 

.    ner,  aad  paid  for  out  of  tb«  fua4»  <^  ^  parthenhip. 

ilie  confession  of  the  party  in  his  answer  to  a  biQ,  n  in  writing  under  his 

.  handy  that  the  money  laid  out  belonged  to  the  person,  is  sufficient  evi- 
dence thereof. 

The  person  entitled  to  the  resulting  tiust,  is  not  obliged  to  tske  the  hu^f 
and  to  eonrfdcr  tte  purchaser  as  histroitoet  but  he  may  deet  to  take  tim 
mtntjt  and  leAise  the  property. 

Equity  will  noti^MB  a  use  by  impEcation,  ftr  a  pe«Mm  wboby  kw  «HHi0t 
Imldit 

Jlfhere  the  equity  of  each  parly  is  equal,  the  Court  will  not  deprive  one 
party  of  the  advantage  he  may  have  gained,  by  obtaining  a  legal  estate 
.   .in  property,  which  was  promised  as  a  security  for  a  debt  due  to  each. 

X  HIS  case  was  argued  in  April  or  May  1809,  when  the  com- 
kkissioner  of  the  Court  was  directed  to  state  the  accounts  be* 
tween  the  plaintifis  and  Crammond,  at  certain  periods,  and  also 
||ie  maHDep  in  which  the  entries,  vetpecting  the  estate  called 
Sedgeley,  the  estate  on  Spruce  straet,  ttid  the  Teasels,  were 
Inade  oa  the  boohs  of  Philips,  Crammond,  If  Co.,  k«pt  ttf 
Crammond;  The  report  was  made,  and  excepted  to,  biit  not 
irgiied,  or  deemed  importanu  The  Court  now  pronounced  an 
opbubn  and  decree  in  the  case. 
Vca.  II.  .  aK 
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IVAJXfflJ^GTOJSr,  Ju^ce,  (Peters,  Judge,  did  not  sit.)  It 
appears  from  the  bill  and  answers  in  this  ca|Ui|^9  that  ssme  time 
in  tbe  year  1789,  m  comneivial  Ipuse  was  formed  and  estab- 
lished in  Philadelphia)  letween  the  com|plajaiaits»  of  Manches- 
ter in  England,  and  the  defendant,  Crammond,  in  this  city,  ia 
which  the  latter  was  to  l^e  one-third  interested,  and  wa»  to  ma- 
nage the  affairs  6f  the  concern.  This  copartnership  continued 
until  December  1801,  wfien  it  was  dissdved.  ^t^During  its  con-' 
'  tinuanc%»  tiz.  ill  January  1795,Crammond,  with  the  consent  of 
his  partners^  purchased*  a  lot  of  ground  in  Philadelphia,  on 
Spruce  street,  and  built  thereon  a  dwellingikhouse  and  ware^ 
houses*  for  the  use,  and  with  the  funds  of  the  partnership,  but 
took  the  cpnveymnce  in  bis  own  name.    As  to  tUs  poverty 

■ 

there  is  no  dispute,  it  being  admitted-  to  be  partnership  pro- 
perty when  purchasecf,  tfnd  a  declaration  of  trust  to  the  com- 
plainants having  Reen  since  made. 

On  the  28th  of  March  1799,  Crammond  purchased  a  piece 
of  ground  on  the  Schuylkill,  containing  about  twenty-eigbt 
acre%  upon  which  he  built  a  house  for  a  coojitry  seat,  and  in 
other  respects  improved  the  same  at  consideraldift  expense,  to 
whieh  he  gave  the  name  of  Sedgeley.  The  perchase  money 
for  this  property,  and  what  was  expended  in  impisoring.it,  was 
also  drawn  from  the  partliership  funds,  and  the  conveyance  waa 
made  to  Crammond  alone.  The  first  payment  was  made  in  die 
autumn  of  the  same  year. 

There  were  also  a  number  of  vessels  employed  in  cstrryiiig 

*  on  the  trade  of  this  concern,  the  whole  of  which  Were  held  i|^ 

•  the  name  of  Crammond,  and  as  his  separate  property,  though 
purchased  end  paid  for  out  of  the  joint  funds. 

It  would  appear  that  this  company  carried  on  their  trade  with 
various  success,  but  that  for  some  time  before  the  disaolutioiiy 

their  losses  were  considerable,  insomuch,  that  upon  Ute  final 

•  ... 

settlement  which  took  place  in  December  1 80 1^  Crammond  was 
&und  to  be  debtor  to  the  house  in  a  considerable  warn*  Previous 
to  this  settlement,  and  as  early  as  the  1 1th  of  September  pre* 
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ceding,  Crammond,  by  letter  to  tlH;  complainants,  fnftirmed 
them-  that  he  had,  m  that  day,  ekcfbtited  a  deed  of  traat  to  them 
for  all  the  real  estate  hi  his  name,  stating,  that  it  belonged  to 
them,  and  flMt  the  eomplainancs  had  tlien  in  their  hands  sufll- . 
cient  proof  that  the  property  was  theirs.  On  the  SDth  of  De* 
cember  1801,  he  executed  a  declaration  of  trust,  hi  favour  of 
the  complainants,  of  the  Spruce  street  property  only,  nor  was 
any  conyeyance'or  declaration  of  trust  at  any  time  made  in 
their  favour,  in  respect  to'Sedgel^.  He  afterwards  agreed  to  ' 
hold  this  latter  estate  as  a  tenant  to  the  complainstnts,  at  a  cer- 
tain rent.  He  has  always,  since  that  time,  acknowledged  that 
Sedgeley  belonged  to  the-  complaiHaiits,  and  in  his  answer  he 
confesses  the  same,  and  that  it  was  purchased  and  improved 
with  the  partnership  funds. 

After  the  dissolution  of  the  partnership,  Cramanond  carried 
on  bnsiness  in  his  own  name,  and-  on  his  own  account,  until 
May  1805;  when  be  stopped  payment,  and  executed  to  threer 
ethers  of  the  deimdants,  a  deed  of  assignment  of  all  his  real 
and  personal  estate,  for  the  benefit  of  his  separate  creditors. 
Some  time  after  this,  Sedgeley  ^as  levied  upon  by  the  Mar<» 
shid  of  this  Court,  to  satisfy  an  executien  issued  upon  a  judg« 
ment  obtained  by  the  United  States  against  William  -Cram<^ 
liiond)  and  was  sold  and  conveyed  to  the  remaining  defendant, 
Samuel  Mifflin,  who,  in  his  answer,  states  that  he  is  not  bound 
l(  pay  the  purchase  money,  unless  it  shall  appear,  by  due 
(oorse  of  law,  that  the  said  estate  was  the  property  of  Cram- 
mondy^at  the  time  the  judgment  was  obtained. 

It  appears,  that  daring  the  partnership  of  PhUips,  Cram- 
Ikieiid)  fc  Co.,  the  accounts  of  the  concern,  under  the  manage- 
ment of  Crammond,  were  anitti^  transmitted  by  him  to  the 
eomphdnantis,  upon  which  the  profit  and  loss  were  aacertalnedy 
and  Crammond's  proportion  of  profit  was  carried  to  his  credit) 
and  remained  with  the  concern,  as  so  much  of  his  capital 
bnniglil  iifea^lie  partnership  stock. 

By  the  nsport  ^f  tlie  cemi&issioner  of  this  Coui*l|  it  9ppewf% 
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^t  OS  Ae  books  of  Ibo  oompany  kept  by  CmnaMttdy  an  oc- 
oount  watofi^od  vith  each  voptel  purchosod  by  him  with  the 
poiUMarfthip  fiin^Sy  iia  wbi^  ohe  wis  delHted  with  the  purchOM 
noiiey,  mi  with  hor  ospoBoet  and  iatosoot  ob  siioh  ezpendi. 
tntes,  ond  wm  crodiled  with  hor  conuDgiv  and  that  opoo  the 
inal  dispodtioii  of  such  ToaM,  her  account  waa  doaod,  and  tiie 
halanco  earned  to  the  dabk  or  credit  of  WiUiaaa  Crflouaond. 
That  in  the  aatne  accounts,  ^e  Spnaea  atreeh  property  is  de* 
^aignaMl  as  «'  the  e^tMie  on  Ipruco  alaeet/'  and  the  advances 
made  jon  account  of  it  are  not  cliargod  with  mteraat.  That  the 
acc9unt8v  %s  to  this  esMoi  are  regularly  continued  in  these 
books  after  the  dissolution,  and  Craoimond  is  indhridualiy  de« 
bited  and  credited  with  sums  expended  by,  or  roeeived  ftoa( 
him  on  account  of  that  estate^  and  is,,  at  chfferent  timea,  hefero 
and  after  the  dissolution,  charged  with  the  rent  thereof.  Tho 
Sedgeloy  estate,  on  the  other  hand,  is  in  the  same  accounta* 
called,  «<  WiUUm  Crammond's  estate,  Sedgeley,"  and  m  the 
balance  sheet  of  1800,  sent  te.  the  oomphdnaats,  amongat  tba 
debu  owing  to  Philips,  Crammond,  k  Co«,  Crammoad  is  charg- 
ed ibr  sundry  ahips,  and  for  the  e^tatej  called  ^ittlgcley.  The 
advancea  made  for  this  eataite,  are  charged  with  interest,  and 
the  account  is  balanced  on  the  books,  on  the  31st  of  Deceashar 
1801,  with  4^31^4  dollars,  against  the  estate,  as  to  which  no 
further  entry  iamade  until  the  31st  of  December  1806,  whea 
^'ent  for  the  same,  for  the  four  preceding  years,  is  charged  m 
Crammondy  bf  whom  al  the  intervening  expenditures  y(&» 
paid. 

Upon  this- state  of  the  case,  the  question  is,  whether  the 
prayer  of  the  bill,  which  iis  for  a  conveyance  of  the  Spraoo 
street  and  Sedgeley  eatatea,  oufht  to  be  gruyted  {  Their  i«||d 
to  the  Spruee  atreet  estate  bomg  admitted  by  the  AliHsAMitB, 
and  rightly  so  in  the  opinion  of  the  Court,adeeree  in  itvoureff 
the  complainants,  as  to  thati  will  of  counie  he  asadok 

The  merits  of  the  claim,  as  t0  Sed^eiey»  stand 
ground ;  and  Uie  first  question^  aa4e  tbi%  JPy 
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the  cireumstancM  of  thit  case,  a  ttust  resulted  .to  fhUipBy 
CranoMTid,  8c  Ot^  oot  of  wlioie  JbiMb  that  pwp^ittf  was  pq^ 

chatfid  ani  improved  I    The  gaaeval  principle  ia»  that  If  a  i^ 

• 

ceireTy  eseculery  &ctor,  or  tmstecy  Uff  OQI  the  money  which  he 
hoMs  in  hb  fiduciary  character,  in  the  perchase  of  real  pio* 
peny,  and  take  the  conveyance  to  ^maelf,  he  who  la  entitled  te 
the  money,  which  has  been  thiia  invoofeed,  may  foUew  the  samot 
and  cenaider  the  purchase  as  made  for  his  use,  and  the  pur* 
chaser  a  trustee  for  him.  Upon  the  same  pi^nciple^  I  con^ 
ceive  that  a  resulting  trust  would  arise  to  a  partnership  con» 
cem  in  lands  purchased  by  one  of  the  partners,  .and  paid  far 
out  of  the  jmnt  funds.  As  to  the  pseof  of  the  foct  upon  whicH 
this  eifuic^  wift  arise,  it  seems  to  be  settled,  that  if  the  pur« 
-  chaeer  coofem  in  his  answer,  or  in  writing,  under  his  hand,  that 
the  as^ney  so  laid  oiitt  was  the  money  of  the  person  claimii^ 
the  benefit  of  the  purehase,  it  is  tuMcient  te  estaUish  a  result^ 
i^  trust.  Seme  of  the  ciasa,.  indeed,  hnve  gone  iirther,  but 
k  is  unnecessasy^  in  Ms  case,  for  the  Court  te  go  forther,  as 
tliat  fact  is  confessed  by  Cramasend,  in  his  answer,  and  is  ae« 
knowledged  in  one  of  his  letters* 

BiK  this  species  of  resulting  tmst  Is  open  to  ceMaia  qualifi- 
cdtlMSf  amongst  which  k  is  proper  to  notice  the  foUowihg, 
viz. :  that  the  person  whose  money  was  invested  in  the  pur« 
chase,  is  not  obliged  to  take  the  land,  and  to  consider  the  pur- 
ehaser  as  his  trustee,  but  may  elect  to  treat  him  as  his  debtoiv 
and  to  claim  the  money  instead  of  the  property.  As  a  conse* 
qucnce  of  this,  and  because  the  claim  to  a  resulting  trust  is, 
nassely  that  of  an  equity,  founded  upon  the  presumptive  inten- 
tasa  ef  the  parties,  that  equity  naa^  be  rri>utted,  even  by  parol 
evidenee,  and  circumstances  to  defeat  it.  If,  for  instance,  thd 
person  for  vrhese  beneit  the  truet  would  otherwise  be  created^ 
declaMs-thnft  the  purchase  vms  not  made  Ibr  him,  or  if  both 
pertisetiekit  it  as  e  putchase  for  .fte  use  of  him  to  whom  the 
cemrepaiiMi  ie-amde^  wo  resulting  trust  will  arise. 
This  qptaMcatign  of  the  doctrine  seems  to  be  decisive  of  the 
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Bot  there  is  another  reucn  why  t  i^aultuig  truBt  could  not 
arise  to  the  coixr^ainRnts,  whaeh  isf  that  at  the  time  the  pur^ 
chaie  miHiBy  for  Sedgdey.waapaid,  the  c0mpIainantB  were 
alieiMi  a*d  incapable  of  hddiag  real  ealate  in  Pennsylvania. 
The  A^  of  the  llth  of  FelNniarj  1789,  permitting  i^ena  .to 
purchase  and  to  hold  real  estatesy  expired  some  time  in  the 
fear  1797,  prior  to  the  time  when  this  purchase  wa»  made. 
The  Act  of  the  llth  of  April  1799^  goes  no  Author  than  to 
save  the  rightsy  aitenMiliate^  acquired  by  alienih  under  any 
bonajide  contract,  patent,  or  deed.  But  since  it  is  unquestioi;^ 
able,  that  the  payment  of  the  saoney  can  alone  create  a  result- 
ing trust,  which)  in  thiS'Casey  was  not  done  luitil  after  the  coa- 
yeyukce  was  made>to  Crammond,  the  purchase  in  March  1799y 
cannot  be  considered  as  a  contract  made  for  the  benefit  of  the 
partnership,  within  the  words  or  intention  of  this  law.  This 
being  the  case,  equity  will  not,  by  fanplication,  raise  a  use  fo9 
a  person,  who,  by  law,  is  incapable  of  holding. 

If,  then,  the  complainants'  ckim  cannot  be  supported  upon 
the  ground  of  a  resulting  trust,  are  they  entitled  to  call  for  a 
specific  execution  of  the  agreement  of  Crammond  to  stand 
seised  of  Sedgeley  to  their  use,  supposing  the  objeation  X)f  ali- 
^age  out  of  the  way  ?  This  agreement  is  in  writing,  and  be- 
ing made  upon  a  valuable  consideration,  there  would  be  no 

'  'difficulty  in  decreeing  a  conveyance  by  William  Crammond,  if 
the  question  were  only  between  hiia  and  the' complainants.  But 
the  claiin  of  the  trustees  for  the  general  creditors  of  Crammon^ 
4S  interposed,  and  they  being  al|K^  purchasers  for  a  valuable 
liensidcration,  they  have  equal  "Equity  with  the  complainants. 

*iC  ill  trap,  that  (he  equity  of  the  ooftiplainants  is  prior  to  that 
lOf  tne  trustees,  and  would  of  course,  prevail  against  them,  if 
the  qtiestioh  were^  which  of  thepi  is  entitled  to  call  for  the  legal 
estate  ?  Or  if^^he  complainants  had  lent  their  money,  on  a  prd* 
mise  by  Gnunmpnd  to  give  a  moiB(gage  for  its  security,  or  to 
convey  the  property  absolutely  to  them,  they  would  have  had 
superior  equity,  and  the  Court  would  have  considered  the  latter 
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as  tnutees.  far  than.  But  is  Am  cite,  the  promiae  nubie  to 
liie  oompUuBaDls,  and  ^tm  ^conveyaBee  act^^fl^  made  to  the 
truitec%  both  bang  in  ccOMdaralapp  ef  {Hre-existhif  dabti^the 
equity  of  each  is  eqvaly  apd  tiua  Court  will  not  takitfroni  the 
tniatees  the  legal  advantage,  iHneh  their  vigilaace  hat  confer- 
red  upon  than. 

NoUiiAgneed  be  aaidaa  to  the  title  of  Mifflin^  or,  indeed,  can 
be  decided  iifion  the  evidenee  in  thk  enae.  If  the  light  of  the 
trusteea  be  tetter  than  that  of  the  oamjpfadBnnt^  iIm  latter  can- 
not anceeed. 

,  Decree,  tliat  Crammond  ciwref  the  Spruce  street  property 
to  the  complainants,  and  that  the  tniateea  release  aH  their  right 
and  clfdm  on  the  same.  Bill  to  be  disasissed,  as  to  Sedgeley, 
but  without  coats. 
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Tahidott  v9m  Thk  Delaware  Insviunos  Cojcpamv. 

The  copy  of  a  reeord  of  the  condemnatiQii  of  the  property  ioetfed^  vrtk 
offered  in  evidence  without  the  seal  of  the*  officer  who  made  oat  thtt 
copy ;  but  there 'Were  on  Ae  mai^  #f  each  pa^»  flourishes  with  the 
pen.    No  pfoof  warglinsB/tiMk  theoffietrlnd  crhadiKftaaetL   The: 
Court  re|eefeed  the  evidence. 

A  copy«f  the  iMoifeat  of  tiie  eug^  tajcea  in  at  HavaiM,  and  certified,  witli- 
out  a  seal,  by  a  notaiy,  with  a  certificate^  sifpned  by  three  notaries,  that 
full  faith  and  prodit  ought  to  be  given  to  the  acts  of  their  associate,  was 
not  permitted  to  be  read  in  evidence,  because  it  did  not  appear  that  the 
VQjtary  had  charge  of  these  papers,  and  authority  to  authenticate  them. 

The  bill  of  %&d!hg  is  evidence  of  int«Mst;  and  the  jufy,  in  the  a&senee  of  an 
invoice^  eaa  «aaily  •stimate  the  value  of  *1he  oaigo. 


.1  ms  waB  M  insurance  oa  gpodsi  dated  Jdly  Mk  lB06y  ofi 
lleard  the  aeiwoner  Commerce^  at  and  from  HavBii|  to  New^ 
York;  ]>reiiiium,  3i  percent*;  warrafttad  AmericaB  property, 
to  be  prvred  at  Philadelphia*  Tbe  vesael  sailed  od  the  vof»ge 
inabred,  and  on  the  1st  of  July,  was  captured  by  a:  Spanish 
privateer,  and  carried  into  St.  Augustine.  One  of  the  counts 
is  for.  a  loss  by  capture,  and  the  other  by  Iwratry  of  master. 
Policy  open. 

After  evidence  was.  given  tending  to  pro?e  the  fraudulent 
luaconduct  of  the  master,  to  which  tbe  lose  was  imn^ted,  and 
ftetrary  evidence  on  tbe  part  of  the.  defendants,  the  record  of 
1kii»  proceedings  in  the  tribunal  at  St.  Augustine,  was  offered  in 
dvidolce  by  the  defendants. 

On  the  fipirmer  trial  of  this  cause,  tba  Court  rejected  this 
•videnoe^  upon  the  ground  that  the  sentence  and  proceedings, 

<   * 

And  all  the  Oiiginal -papers,  were  in  the  superior  Court  at  Ha^^ 
Tana,  to  which  the  cause  had  been  adjourned ;  and  that  this 
ti|Aiiyftpt  WjajiiUhin^'n^ore  than  the  copy  of  a  copy.  A  juror 
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^wa&  withdrawn^  to  enable  the  defendants  to  obtain,  better  evi- 
dence of  tl^  proceedinjz^s,  Thia,  however,  vhey  had  not  done; 
but  relied  upon  the  evidence  of  Mr.  Duponceau,  who  stated 
the  practice  of  these  Courts  to  be  similar  to  that  of  the  Gouits 
of  the  United  States,  where,  upon  a  division  ot  iht  Circuit 
Coyrt,  the  Cfuestion  is  adjourned  to  the  Supreme  Court.  So, 
upon  a  similar  division  of  the  tribunal  at  St.  Augustine,  the 
case  is  adjourned  to  the  superior  Court  at  Havaoaj  to  which 
1  all  the  pap«^  ^re  sent,  and«.the  oaUM  .is  Ibere  finally  decided 
and  returned  with  the  papers  to  the  Court  at  St^  Augustine, 
and  a  mandate  to  cxectite  the  sentence :  but  Mr.  Duponceau 
admitted,  that  his  information  was  obtained,  not  from  his  own 
knowledge  of  the  practice  and  judicial  system  of  the  Spanish 
colonies,  but  from  this  record,  and  similar  recoils  which  he 
had  seen:  Another  witneaa  deposed,  that  he  was  sent  by  the 
defendants  to  St.  Augustine,  to  obtain  information  respecting 
this  capture,  and  also  tb  procure  a  record  of  the  proceedings: 
that  he  got  this  record  by  petitioning  the  goremor,  aid  hu> 
permit  to^  the  notary  of  the  government,  who  sigiia  aad  attealft 
this  record :  that  he  aatr  the  original  papers  in  his  a£tce»  w«b 
frequently  there  whilst  the  officer  was  copying  theta,  and  aasr 
him  sign  this  copy :  that  he  did  not  know  if  this  officer  had  a 
seal,  or  not;  he  requested  him  to  authenticate  the  copy  in  pro* 
per  form,  and  received  it  as  it  now  appears,  without  a  seal,  but 
with  a  peculiar  flourish  of  the  pen,  which  is  also  made  on  thf 
margin  of  each  page. 

The  otijection  now  made  to  the  record,  is,  that  it  is  not  ai^ 
thenticated  by  a  seal,  or  the  want  df  a  seal  by  the  officer 

The  Court  considered  the  case  of  Church  &  Hubbard 
elusive  upon  this  point,  against  the  authenticity  of  the 
The  explanation  of  the  witnesses  seems  to  remove  the  objec- 
tion made  at  the  last  trial ;  but  the  record  not  hmig  esthenUr- 
cated  by  a  seal,  or  by  proof  of  its  bdng  a*  true  copy,  properly 
and  regularly  made,  it  cannot  be  read. 

The  defendants  offered  in  evidence  a  cepy  of<ibe 


■ 
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tke  cargo  of  thisr vessel,  taken  in  at  Havana,  certified  und«r  the-. 
Iband  of  an  officer,  called  a  notary  of  registers,  -without  a  seaii 
with'a  certificate  annvsed,  signed  by  three  notaries,  under  the 
seal  of  the  cejlege  of  notaries,  stating  that  fuH  faith  aad  credit 
has  and  oajj^t  to  be  given'  toHhe  authenticaUons  of  the  notary 
of  registers."  This  notary  certifies,  that  the  paper  which  he 
authenticates,  is  a  copy  of  the  manifest  of  this  vessel,  made  by 
him  at  the  request  of' Don  Mora.,  aud  which  is  at  present  in 
the  notarial  oljice,  under  his  cimrge.. 

Mr.  Duponceau  was  examined 'as  a  witness,  and  stated,  that 
from  his  experience,  and,  having  frequently  seen  copies  of 
papers  of  this  klni^  from  the*  Spanish  colonies,  they  are  always 
authenticated  in  this  way ;  but  he  admitted  that  he  had  never 
been  in  the  Spanish  colonies,  and  that  he  derived  his  opinion 
*  from  DO  other  source  than  that  above  mentioned. 

The  Couit  thought  the  evidence  inadmissible.  It  does  not 
appear  that  this  notary  has  charge* of  these  papers,  and  that  he 
has  authority  {o  authenticate  them.  The  copy  should  have 
htmk  pmred)  in  the  regular  way,  to  be  a  true  copy. 

TYut  defendants  moved  fo^  a  nonsuit ;  there  being  no  invoice 
ptoAmMd  of  the  cargo,  and  the  bill  of  lading  fomishing  no 
evidence  of  plaintiff's  interest,  or  the  value  of  it. 

The  Court  refused  to  direct  the  nonsuit.    The  bill  of  fading 
ia  evidence  of  intbrest,  and  the  jury  can  say,  what  is  the  value 
'  of  the  boxes  of  sugar  and  segars  mentioned  m  it. 

The  defendants  then  permitted  the  jury  to  find  a  verdicti 
without  further  argument ;  intending  to  move  ipr  a  new  trial. 


If         « 
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The  whole  r6coi|^  of  the  proceediqgs  ^the  AdmixaJ^  Couit  ia  which  the 
property  insured  wm  condemned,  cannot  be  ^ead  in  evidence,  the  sen- 
tence of  the  Court  not  requifing  the  whole  proceedings  to  exphun  them. 
'^Cases  m  #bich  the  record  may  be  refemd  to^  in  auki  brought  against  the 
underwriten* 

Viileai  undar  pecufi&r  idrciimatancea»  no  part  of  the  reeon^  other  than  the 
sentence,  ia  endemoe «  and  the  party  ifiahin^  to  bniif  hiiaaelf  within  the 
exceptions,  must  state  the  purpose  ibr  which  he  oleans  to  read  other 
parta  of  the  record,  and  confine  himself  to  those  parts. 

It  is  the  duty  of  tHe  master  to  put  in  a  claim  to  property  against  wbidi 
proceedings  are  instituted  ^  and  his  fiiiling  to  do  so,  may  possibly  affect 
the  chum  of  the  insured,  under  eerlain  circumstances. 

JL  HIS  causey  in  which  a  new  trial  was  gran^  at  tka  titt 
term,  now  came  on.  The  evidence  was  the  same^  wA  soni# 
additional  circumstances,  strongly'  pressed  upon  the  j«ry  by 
the  defendants'  counsel,  to  show  that  the  additional  cargo  was 
Spanish  property,  covered  by  the  plaintiiT.  No  evidence  was 
given  to  prove  the  materiality  to  the  risk,  of  the  nondisclosure 
of  the  purchase  of  that  cargo,  supposing  it  to  have  been  dona 
Jlde. 

The  defendants'  counsel  offered  to  read  the  whole  of  the  re*, 
cord  of  the  Vice-Admiralty  Court  at  Jamaica,  condemning  ^ 
vessel  and  cargo ;  but  the  Court  refused  to  let  it  be  read,  4k» 
serving,  that- the  sentence,  being  free  ih>m  ambiguity,  dM  a«t 
require  any  aid  from  other  parts  of  the  record,  in  order  to  ex* 
^in  the  gfound  upon  which  k  went ;  and  of  course,  It  was  aM 
that  it  was  necessary  or  proper  to  read.  The  record  arfglit  to 
referred  to,  fi>r  some  purposes ;  such,  for  instance,  aa  tn  ijj^w 
that  no  claim  was  put  in  \  that  the  coiidemnatlD&  wns  paoballlf 
l^rodnced  by  an  untrue  and  fraudtUe&t  €lani>  «r  l^  #M  Ws- 
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eoaduct  of  the  captain^  to  he  cottected  from  his  muiwdi^  to  tket 
IBtaodIng  interrogatories,  and  from  the  same  sottfce  to  tiopeaoii 
hia  evidence  g^iven  iB  the  trial  liere ;  and  also  to  show  wh4( 
pa|Mrs  were  foMud  on  board,  as  acknowledged  by  the  captain^ 
But  unleaa  with  these  exceptions,  or  such  as  re^t  upon  similar 
f>^ineiple«f  |he  record,  other  than  the  sentence,  is  not  evidence} 
and,  to  save  time,  the  paAy  wMiing  to  bring  himself  mth In  any 
of  the  axGC|>tlaii&)^ttst  state  the  purpose  for  which  he  means 
to  read  any  other  part  of  the  record,  and  confine  liimself  to  that 
point.  The  C^rt  reierred  to  fcmner  dti^aions  here  upon  thia 
question,  and  to  the  opinion  of  the  Supi^nNp  Court,  at  the  last 
term,  in  the  cate  of  Hodgson  Tf«.,The  Maone  Insurance  Com* 
pany  of  Alexandria. 

The  defendants  produced  in  evidence  the  oath  taken  at  the  ' 
cttsiom-houae  by  Cassenove,  in  which  he  states,  that  the  gooda 
meiftidned  in  the  entry,  which  includes  the  four  boxes  imported 
by  Caceno^pey  he  had  delivered  to  Marshall,  and  Marshall  swears 
that  he  recttued  them  from  Cazenove;  whereas,  the  form  of  the 
Ottlh  paescrihed  by  law,  is,  that  the  one  •oid^  and  the  other 
pureJkatfid.  This  was  urged  as  strong  evidence,  to  show,  that 
m^  rsal  transfer  of  this  property  fronv  De  Laatre  had  been  madcn 

Many  inaccuracies  were  *  pointed  out  in  the  custom-house 
proceedings,  where  Cazenove  appearred  as  the.importcr  of  these 
goods,  instead  of  agent  to  De  Lastre ;  and  the  invoice  of  the 
outward  cargo  is  dated  the  4tli  of  October^  whereas  the  sale 
to  the  plaintiff  is  dated  the  1 4tb*  A  witness  was  examined,  to 
^rove  that  this  was  a  mistake,  and  that  the  date  of  the  invoice 
^kMMSld  have  been  the  15th.  £videoce  eKplanatory  of  the  in* 
UMaracies  at  the  custom-hovse,  was  also  given.  Other  cir* 
taMtances  were  also  relied  upon  by  the  defendants,  to  sho# 
that  Ihe  tl»&sfer  of  these  goods,  ocigiiially  belonging  to  D^ 

htMOh  ws*  not  real. 

it'ifa^abo  objected,  tbat^the  captain  put  in  no  claim  at  Ja* 
aq^ujUH  whteh  might' have  proteeed  the  cond^ORnalion^  and  for 
vl^  tjhi^  tfisured  ought  to  be  xeaponsible.  r 


• 
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It  waft  «lM>  objected,  tliat  the  eondenmatioo  was  &r 
irade ;  and  idiOv  that  the  ressel  and  cargo  were  not  sufficieiitif^. 
iocumented ;  and  further,  that  one  of  the  bosea  containifig 
hooka  imported  by  J)e.La8tre,  was  not  pretended  to  be  sold  to 
the  plamtiff,  although  it  waa  ackaowiedgod  that  it  was  not 
covered  as  the  property  .of  the  plaintiff,  though  put  on  boant* 
by  him. 

JVASHIJ^G  TOJ^^  Justice,  charged  the  jury.  It  is  certainly 
the  duty  of  the  rnasl^r,  to  put  in  a  claim  for  Itia  owners,  and 
their  claim  upon  the  underwriters  may  posnbly,  wider  certain 
circumstances,  be  affected  by«  a  neglect  of  the  master  to  do  so. 
But  in  this  case,  the  letters  of  the  captain  to  his  owners  caR« 
ing  for  duplicates  of  the  papers,  of  which  the  first  privateer 
that  brought  him  to  had  deprived  him,  proves  that  it  was  hia 
intention  to  file  a  claim ;  and  his  omission  to  do  so  may  USaHf 
be  attributed  to  his  death,  which  took  place  before  the  ieii* 
tence. 

As  to  the  charge  of  illicit  trade,  there  is  not  the  Aghttni 
evidence  of  it;  the  letter  of  Mr.  L^ox,  the  consul  of  the  United 
l^tates  at  Jamaica,  stating  this,  not  b^g  to  be  regarded  by  the 
jury.  As  to  the  want  of  proper  papers  to  prove  the  neatrafity  - 
of  the  property,  the  charge  is  uoaupported,  and  the  contrary 
is  sufliciently  established. 

The  important  point  Is,  whether  the  goods  imported  by  Do 
Lastre,  and  mentioned  in  the  bill  of  parcels  from  Cazenove  to 
Marshall^  were  bona  Jide  >  aofd  to  the  plaintiff  ?  Cazenovtf 
swears  that  be  purchased  them  from  De  Lasf  re,  and  sold  thnft 
to  Marshall,  and  received  payment ;  and  this  is  corroboraieA 
by  the  bill  of  parcels^  with  Cazenove'tf  receipt  for  the  moiief« 
In  oppoaiti^  to  this,  the  defendants  rely  upon  circumstaoti^ 
evidence,  which,  if  sufficiently  strong  to  convince  your  mMa 
that  this  was  a  fraudulent  transaction,  ought  not  to  have  Ae 
less  weight  because  it  is  not  positive  and  direct.  The  chmm* 
stances  principally  relied  upon,  «re>  the  kind  of ^  gooda  *  iioit 
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such  88  could  be  intended  for  sale,  but  such  as  were  aiiifed  to 
•-the  condition  of  a  man  of  fortune  and  high  station ;  that  they 
are  the  rerj^  goods  brought  in  by  him  to  New -York,  and  whick 
i^ere  exported  in  the  same  vessel  which  was  \o  convey  him  to 
Carthagena.  Secondly.  As  a  proof  that  Marsliall  acted  as  a 
more  agent,  he  charged  2$  per  cent,  commission  at  the  foot  of 
the  invoice.  Thirdly.  The  irregularities  at  the  customs-house. 
JPourthl]^.  Cazenove  has  produced  no  bill  of  pjjApeis,  receipt, 
or  other  document  whaifver,  8howin|^  that  he  purchased  these 
.goods  from  DeLastflB.  Lastly,  and  principally;  the  oaths  taken 
at  the  custom-house  by  Cazenove  and  Marshall,  in  which  th^ 
describe  these  goods  as  delivered  by  one,  and  received  by  the 
•ther,  contrary  to  the  prescribed  form,  which  should  bave^stated 
them  as  sold  by  Cazenove,  and  fiur chafed  b^  Marshall. 

It  is  for  you  to  say,  if  these  circumstances  are  sufficiently 

frttlji^lity  to  overpower  the  positive  evidence  in  the  cause.    If 

thift  was  in  fact  helligerant  property,  covered  by  Marshall,  the 

^wner  of  the  vessel  and  cargo,  this  will  avoid  all  the  policies, 

UfKHi  the  ground  of  concealment ;  because  it  exposed  the  whole 

to  tbe  hazard  of  confiscation^  and  most  certainly  to  seizure,  de- 

teotion,  and  expense,  affording  to  the  insured  an  opportunity  to 

thiow  the  whole  on  the  underwriters.  If  any  of  the  articles  put 

on  bc«rd  by  Marshall  were  the  property  of  De  Lastre,  and 

were  not  covered  as  belonging  to  the  plaintiff,' (which  it  was 

.  contended  by  the  defendants*  counsel  was  the  case  of  the  box 

.of  books,)  this  might  also  be  material  to  the  risk,  by  inducing 

s^ure,  a  carrying  in  for  examination  and  adjudication,  though 

ftnally,  a  condemnation  of  more  than  the  belli|(erant  property 

I 

could  not  have  been  justified.    As  to  the  materiality  of  this 

Ceict  to  the  risk  insured,  you  are  to  decide ;  and  the  Court  has 

cuvly  to  iitform  you,  that  the  concealment  of  ft  material  fact 

%yoMs  tike  policy. 

Verdict  far  dtfendants. 
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Action  of  covenant  upon  an  agreement  under  aeal,  by  lAmh  the  phmtiff  sti- 
pulated to  peifoim,  in  the  Philadelphia  and  Baltimore  theatrei^  for  three 
years,  and  not  to  play  or  sing  at  any  other  theatre,  without  the  Uoense  of 
the  defendai^'and  the  defendant  i^freed  to  pay  the  plaintiff  so  much  per 
week,  and  to  allow  him  titt  profits  «f  a  beodk  and  m  half  each  season^ 
provided  the  plaintiff  kept  and  pefftrmed  d^lfe  mMrcoafXts,  and  not 
otherwise. 

The  defendant  pleaded  covenants  performed^  wilii  leave  to  give  in  evi- 
dence, every  thing  wliich  amounts  to  a  legal  defence. 

The  defendant  offered  evidence  to  prove  that  the  plaintiff  had  ph^ed  at 
otlier  theatres,  without  his  license;  and  ill  conduct  on  his  part,  which  bad 
produced  riots  at  the  tfieatse.  * 

This  plea,  according  to  its  inqxirt,  and  the  understuiding  of  the  bar,  aaonnti 
to  an  agreement  that  the  defendant  may  give  in  evidence  any  tfaiqg  wiueh 
he  might  plead,  and  Mfhieb,  in  pnint  of  law,  can  protect  bim  itook  tb<^ 
.  plaintif}*'s  claim. 

IVherc  the  i^ovenants  are  dependent,  the  plaintiff  cannot  support  his  actioQ 
as  to  t]ien\f  without  showing  performance  of  every  aflSnnativc  covenant 
on  his  part,  and  in  such  a  case,  it  is  competent  to  the  defendant  to  prove 
a  breach  of  such  as  are  negative. 

Where  the  covenants  are  independent,  evidence,  under  tlie  pleaikf  txtf^ 
nants  performed,  with  leave,  &Cn  cannot  be  given,  which  aaKmnts'toabv 
of  the  plaintiff's  action,  or  to  an  offset  of  damages  sustained  by  a  breajch 
of  other  independent  covenants.  Such  evidence  cannot  be  given  in 
mitigation  of  damages. 

X  HIS  is  an  action  of  cotenant,  upon  an  agreeraent  under  seal, 
executed  by  both  parties,  whereby  the  plaintiff  agrees,  for  three 
years,  to  play  and  perform  upon  the  Philadelphia  and  Baiti-* 
more  theatres,  under  the  management  of  the  defendant,  sac& 
parts  and  characters  as  should  be  allotted  to  him  by  the  mana- 
gers, to  attend  the  rehea^als  at  the  times  appointed,  and  to 
pay,  or  permit  the  manager  to  retain,  such  forfeits  as  he,  Web- 
fieri  may  incur,  according  to  a  table  of  forfeits  awuBOcsdy 
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Qot  to  play,  or  perform,  or  sing,  on  aoj  other  stage,  or  in  any 
other  place,  during  the  above  time,  without  a  license  first  ob* 
tamed  from  the  manager.  In  consideration  of  all  which  co\ne- 
nants  to  be  performed  by  Webster,  Warren  agrees  to  allov 
him,  for  the  first  year,  eighteen  dollars  per  week,  during  the 
seasons,  payable  weekly  by  the  treasurer;  and  for  the  remain- 
ing two  years,  twenty-three  dollars  and  thii^ty-three  cents  per 
week.  The  agreement  then  proceeds  to  state,  that  if  Webster 
shall  keep  and  perform  all  and  singular  the  above  covenants, 
on  his  part,  and  not  otherwise,  Warren  agrees  to  allow  him  an*- 
nually,  one  winter,  and  half  of  one  summer  benefit.  The  par- 
tics  then  mutually  bind  themselves  each  -to  the  other,  in  a  cer- 
tain  penalty,  to  keep  their  said  covenants.  The  breaches  laid  in 
the  declaration  are,  that  the  defendant,  in  April  1808,- before 
the  expiration  bf  the  three  years,  discharged  the  plaintiff,  al- 
though he  was  always  ready,,  and  offered  to  perform  his  parts 
of  the  agreement,  and  had  refused,  from  that  time,  to  pay  him 
the  8UB[i  stipulated  per  week,  and  ^so  to  allow  him  the  benefits, 
to  which  he  was  afterwards  entitled.  Plea,  covenants  perform- 
ed, with  leave  to  give  in  evidence-  every  thing  which  amounts 
to  a  legsl  defence ;  to  which  plea  issue  was  taken. 

The  plaintiff  proved  his  dismission,  the  probable  value  of  his 
benefits,  to  which  he  claimed  to  be  afterwards  entitled,  the  non- 
payment of  them,  and  of  his  weekly  allowances. 

The  defendant  then  offered  evidence  to  show  that  the  plain- 
tiff had  broken  his  agreement,  by  playing  or  singing,  without 
license,  at  New-York,  previous.,  to  his  discharge ;  that  by  bis 
Miecondttct,  either  real,  or  imputed  to  him  by  the  public,  the 
character  of  the  theatre  had  been  injured,  and  each  night,  when 
tbe  plaintiff  appeared,  the  theatre  had,  for  this  reason,  exhibit- 
ed scenes  of  riot  and  confusion ;  and,  finally^  that  the  plaintiff 
had  sustained  no  injury  by  being  turned  away,  having  received 
ai  other  theatres  much  more  than  the  defendant  was  bound  to 
|>iky  him. 

This  evidence  was. objected  to»  and  the.  Court  called  upon 

-Vol.  ir,  •  3M 


■I 

«5»        •  PENNSYLVANIA, 

Webster  «r.  Warren. 

— ^— ^— ^^ti^"    *»  !■  '  l»  I.I...  — — ^^^^— ,^^,.^^,^^„^^,,^^^,^^j^ 

ft 

the  ddMwtonfs  counsel  to  begpn  and  show,  if  they  could,  Uuit 
it  was  proper. 

Rawle  and  J.  R.  logersoll,  for  the  defendant^  itirflaJ,  that 
wder  this  plea,  and  according  to  the  practice  of  thii  staftei  tbe 
"  defendant  was  at  liberty  to  give  in  eTidedce,  any  mMer  which 
might  hare  been  specially  pleaded,  or  in  mitigatioD  of  damages  j; 
and  that  it  was  not  necessary  to  give  notice  of  the  matters  in<- 
tended  to  be  urged  in  the  defence.  That  these  were  d^endont 
ODvenants,  or  if  not  so,  still,  as  the  defendant  could  have  no  re- 
'  mcdy  for  the  breaches  committed  by  the.  pkuntiff,  he  might 
offer  the  matter  in  evidence,  to  lessen  the  damages. 

C  J.  Ingersoll,  for  the  plaintiff,  combated  all  those  points, 
and  cited  the  following  cases,  1  Sand.  Rep.  330.  Cowp.  56; 
3  Bac.  Ab.  93.  Dougl.  684.  I  T.  Rep.  636.  1  Esp.  Rep.  35. 
I  Cunp.  Nisi  Prius,  377.  5  Bos.  and  Pull.  136.'Wilfo,  157. 

By  the  Court.  The  greatest  difficulty  arises  fiiND  the  shig«« 
larity  of  the  plea,  which  seems  almost  peculiar  to  this  statow 
But,  construing  it  according  to  its  own  import,  and  the  under* 
standing  of  the  bar,  we  conceive  it  amounts  to  an  agreement, 
that  the  defendant  may  give  in  evidence  any  thing  which  he 
might' plead,  or  which,  in  point  of  law,  can  protect  him  against 
^the  claim ;  and,  although  it  would  seem  just,  that  the  plaintiff 
should  have  notice  of  the  matter  of  the  defence,  yet,  as  in  siafti* 
lar  actions  and  pleas  on  policies  oi  insurance,  it  is  not  the  prac 
Uce  to  give  such  notice,  unless  oidled  for,  we  should  consider 
the  Objection  now  mad^  on  this  account,  as  a  surprise  on  the 
^  defendant,  which  might  ihdttce  the  Court  to  set  a^de  the  ver- 

dict, if  against  the  defendant. 

With  respect  to  the  breach  assigned,  as  to  the  bensfits,  it  k 
cleiir,  that  the  covenants  are  dependent,  and  that  the  plaintiff 
is  not  entided  to  clsum  any  tlung  in  the  way  of  benelts,  witiH 
out  showing  performance  of  eveiy  affirmstive  covenant  oft  hh 
part,  and  it  is  competent  to  tlie  defenteit  to  piovo  the  breaell 
ofsntik  of  the  eevenants  «s  ere  nefHif^i 
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Webster  t«.  Warren. 


Bat  M  to  the  other  parts  of  the  agreement,  the  covenants  ans 
mutual  and  indspendent,  Webster  a^eeing  tb  do  certain  things^ 
and  not  to  do  others;  and  Wan'en,  in  considen^tion  of  such  co- 
venants, agreeing  to  pay  him  so  much  per  week. 

As  to  those  covenants  in  respect  to  the  weekly  pay,  the  de* 
fence  set  up  amounts  either  to  a  bar  of  the  plaintiff's  action,  or 
to  an  offset  of  damages,  sustained  by  a  breach  of  independent 
covenants.  It  is  impossible  that  the  first  can  be  supported^ 
where  the  covenants  are  independent. 

If  the  defendant'  has  been  injured  by  a  breach  of  the  cove- 
nants on  the  part  of  the  plaintiff,  he  may  recover  damages  in 
an  action  against  him,  but  he  cannot  give  such  breaches  in  evi- 
dence, either  by  way  of  bar,  of  offset,  or  in  mitigation. 

Upon  this  opinion  being  given,  t!he  parties  agreed  to  a  com- 
promise, and  a  juror  was  withdrawn. 
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«       Tbe  United  Stites  «.  Price,  Adnunistfator. 


Tak  Unitsd  .States  v«.  Price,  ADMiNistRATom  of  0*KiiL. 

A  bill  of  ezcbang^  was  drawn  by  a  public  sub-agent,  on  the  general  agent 
of  the  United  States,  and  payment  of  the  same  was  at  first  refused,  but  it 
was  afterwards  made  to  the  defendant,  and  soon  after,  it  having  been  dis- 
covered that  the  8ttb-«gent^  who  drew  the  bill,  was  aBfiatfaful,  notice  was 
given  by  the  general  agent  to  the  defeodaot,  who  held  the  money,  as 
administnitcv  of  the  payee,  not  to  pay  it  over»  as  it  was  claimed  by  the 
United  SUtes. 

Though  a  bill  drawn  for  value  received,  might,  prima  fadet  be  considered 
as  drawn  upon  a  consideration,  yet,  when  a  strong  ground  is  laid  to  show 
a  want  of  consdcration,  the  defendant  ought  to  shdw  that  value  was  given 
for  the  bill. 

One  Taylor,  a  deputy  military  ageat  of  the  United  States,  at 
New -Orleans,  drew  two  bills  of  exchange,  for  fifteen  hundred 
dollars  each,  as  agent,  on  Mr.  Leonard,  of  Philadelphia,  pria* 
cipal  agent,  in  favour  of  one  Elkin,  who  endorsed  the  saaui  lA 
blank,  and  they  were  brought  by  O'Neil  to  Philadelphia,  and 
presented  to  the  drawee  for  acceptance.  The  drawee,  euspect- 
ing  something  wrong  from  the  heavy  dra&s  of  Taylor,  rrfused 
to  accept,  until  he  should  receive  from  the  Secretary  ci  War 
orders  to  do  so.  O'Neil  expressed  great  anxiety  to  get  the 
bills  accepted,  and  offered  him,  as  a  premium,  to  accept,  first 
two  and  a  half  per  cent.,  and  then  one  hundred  dollars,  which , 
were  refused  with  disdain.  O'Neil  then  informed  Leonard  that 
he  was  about  to  leave  towii>  and  should  deposit  the  bQls  with 
the  defendant.  Price,  to  whom  he  requested  him  to  pay  their 
amount  Leonard,  afterwards  receiving  orders  from  the  Secre- 
tary of  War  to  pay  the  biUs,  did  so,  within  the  days  of  naaoce; 
but,  in  a  day  or  two  after,  hewiftg  that  Taylor  was  dead,  aad 
his  suspicions  of  ibiil  play  being  Mrenglliened,^he  called  vpon 
Price,  and  requited  him  4a  rtfmf  the  nuiwy,  offsriiif  to  le- 
deUver  th«  bills  U  him.    ?riM  A^cBimI  41%  tckamrM^air 
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The  United  States  tw.  Price,  AdvuDifltrator. 


that  he  ttijl  had  the  tnoney;  but  apprehending  tlmt  he  might 
he  Mawerikble  to  O'Neil  for  the  8ame>  resolved  to  retain  it 

•til  it  should  be  determined  who  was  entitled  to  it.     Q'Neil 
ring  afterwards  died,  Price  took  out  letters  of  administratloB 

4 

upon  his  estate. 

It  was  proved  that  Taylor  was  a  sot  and  gambler,  and  play- 
ed at  the  bouse  of  Elkins  and  O'Neil,  who  were  partners  in  the 
business  of  gambling.  That  Taylor  had  before  drawn  bills  on 
Leonard,  in  their  favour,  which  they  sold  in  the  market  af  a 
great  discount.  There  were  other  circumstances  proved,  tend- 
ing to  throw  suspicion' over  the  fairness  of  this  transaction. 

WASHU^GTOJ^y  JuBtice^  then  charged  the  jury,  and  stat- 
ed, that  although, /krima/acif,  a  bill  drawn  for  value  received, 
might  be  considered  as  drawn  for  consideration,  yet,  that  when 
so  strong  a  ground  was  laid,  as.  is  done  in  this  case,  to  show 
the  want  of  consideration,  and  to  warrant  the  belief  that  these 
bills  were  drawn  by  a  profligate  public  ojBicer,  to  satisfy  gam* 
VliA^  debts,  to  those  who  were  the  payee  and  endorser  of  the 
billy  it  behoved  the  defendant  to  clear  the  icase  of  these  auspi* 
cions,  and  to  show  that  value  was  given  for  them.  The  evt> 
dence  is  certainly  very  strong  in  this  case,  against  the  fairness 
of  the  consideration  p^id  by  Elkins  as  well  as  by  O'Neil.  Of 
all  this,  however,  the  jury  are  the  proper  judges. 

Tke  Jury  found  for  the  defendant. 
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Oliver  w.  Parish. 


Ouv£B.  V9,  Parish., 

The  Court  axttODtpfediidfid  from  obtaining  furUMsr  ntyaflticm,  as  to  the 
debt  awora  to  in  an  affidavit  to  bold  to  bail,  becttMe^lbe  affidavit  ia  pQ». 
tive;  but  tbe  necessity  to  ezaimne  the  party  makiiy  the  aaine,  fimit  k 
frtBented  on  the  face  ofth^  ajidaml. 

RULC  to  show  cause  of  action,  and  why  the  defendant  should 
not  be  discharged  on  common  bail.  The  plaintiff  produced  a 
positive  afiidaTit  of  the  debt,  made  by  Sannieoto,  the  rseal  plain- 
tiff. The  defendant  suggested  that  the  promise  of  the  defend- 
ant mentioned  in  the  affidavit,  was  in  fact  condiUonal,  and  pnty- 
ed  that  under  the  rule  of  the  Court,  which  states  that  the  Court 
will,  in  its  discretion^  interrogate  the  party,  making  the  affida- 
Tit,  in  order  to  satisfy  its.  conscience  as  to  the  cause  of  action^ 
and  quantum  of  baily  that  Sarmiento  might  be  examined.         ^ 

By  the  Court,  If  where  tlie  affidavit  is  positivei  as  in  this 
case,  the  defendantf  by  a  suggestion  of  circumstances  to  inTa- 
Udate  it,  may  examine  the  plaintiff  upon  interrogatoiieS}  there 
is  an  end  of  discretion^  and  the  inquiry  must  be  gone  intoi  in 
every  instance.  The  meaning  of  the  rule  iS|  that  if^  /r^m  the 
Jkce  of  the  affidavit  itself ^  further  ai^ifrction  be  deemecf  ne*. 
cesiary,  the  Court  is  not  precluded  fiom  obtaining  it,  by  ex- 
amining the  person  who  made  the  aflidavit,  merely  because  the 
debt  is  positively  sworn  to.  This  may  be  particnlarty  plopeiv 
where  tbe  affidavit  is  made  fay  some  oth^  person  than  die 
plaantiff  h^sdf. 

Rule  4iKkmrg€d. 
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Muns  M.  Dopont. 


«H 


' '  Must  V9^  DuFoirr  wl  Nshoors. 


b  a  CMC  removed  I9  tbe  defimdmt  f^m  t^  0lMe  CooH  te  ihn  Circuit     ^ 

Court,  on  tbe  pmmA  UmH  Uie  defendnt  wts  an  a£en»  the  dum^es  hid 
.  in  the  writ  exceeded  jGiTe  hundred  doflan^  and  bail  to  a  much  hxfgifx 

amount  was  gireis  which  w^^  held  sufficient  to  give  jniisdktioii*  > 

It  has  been  frequently  determined,  that  the  damages  laid  in  the  dedantioi^ 

give  the  jurisdiction  as  to  the  matter  in  dispute. 
The  damages  laid  in  tbe  writ,  and  in  the  plaintiff's  aflidairit,  are  equally  con<> 

chinve,  as  to  the  amount  in  controversy,  for  the  purposes  of  jurisdiction,     i^ 

X  HIS  was  at  action  brought  in  tbe  stat^  Court,  and  sounds  ^ 
altogether  in  damages^  The  daftiages  laid  in  the  writ  exceeded 
ive  hundred  ddlars,  and  bail  to  a  larger  amount  was  given 
there,  and  had  been  given  hertf.  Th^  state  Court  having,  upon 
Hie  petition  of  the  defendant,  directed  the  cause  to  be  removed 
In  this  Court,  the  defendant  being  an  alien,  the  only  question  ' 
Was,  whether  it  ought  to  be  received  and  docketed,  the  dama* 
fg»  "being  uncertain^ 

By  the  Court.  It  has  been  frequently  determined,  that  the 
damages  laid  in  the  declaration,  gives  the  jurisdiction  as  to  the 
mat^r  in  dispute.  The  damages  laid  in  the  writ,  and  estab* 
filled  by  the  affidavit  of  the  plaintiff,  on  which  bail  has  been 
laken,  hi  equally  conclusive,  or  else  no  suit  could  be  removed 
ftbm  a  state  to  a  federal  Court,  where  the  claim  is  for  damages; 
since  the  petition  to  remove  must  be  at  the  time  of  entering 
'an  appearance,  before  the  declaration  is  usually  filed. 

Action  ordered  to  be  docketed. 
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BOWBRBAKK  VB,  PaICVB.. 

The  Coiizt  rduaed  lo  «iiter  an  emmereftir  on  the  bai^iieee^  on  tlie  i^roond 
that  the  defendant  was  confined  in  the  hoipital»  as  n 


JlvULE  to  show  cause  why  an  exoneretur  should  not  be  en- 
tered on  the  bail-piecoi  the  defendant  heing  confined  in  the 
hospital,  as  a  lunatic.  The  affidavit  of  the  bail)  on  which  the 
rule  was  granted,  stated,  that  since  the  suit  was  brought,  the 
defendant  had  become  deranged  in  his  mind,  ami  was  now  in 
the  hospital. 

In  support  of  the  rule,  Mr.  Hare  cited  12  T.  Rep.  136;  and 
though  he  admitted,  that  in  a  case  like  the  preset,  the  Eng- 
lish cases  were  flatlf  against  him,  still,  as  the  defendant,  Grom  his . 
situation,  could  not  relieve  himself  from  confinement  by  avail- 
ing himself  of  the  insolvent  law  of  the  United  States,  bumanily 
forbade  his  being  thrown  into  jail  by  his  bail,  which  his  liability 
must  compel  him  to  do,  if  he  cannot  be  relieved  from  his  un- 
dertaking. 

By  the  Court.  If  we  were  satisfied  that  the  derangement  of 
the  defendant  were  permanent,  there  is  no  legal  ground  for  re- 
lieving the  bail,  since  he  is  not  prevented  by  any  law  from  de^ 
Uvering  him  up ;  and  humanity,  if  it  were  a  ground  on  which 
the  Court  could  interfere,  is  not  concerned  in  the  questioa^ 
whether  the  defendant  shall  be  confined  in  a  jail,  or  in  the  hos- 
pital. In  either  case,  he  will  be  taken  care  of.  But  what  we 
deem  conclusive,  is,  that  there  is  no  proof  that  the  derange- 
ment of  the  defendant  is  more  than  temporary,  and  in  such  a 
case,  nothing  cottld  justify  a  release  of  the  defendant  from  this 

undertaking.  .   ^i 

.      .    RuU  dUchar^d. 
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Hitner  va,  Sucklet. 


Hule  to  show  cause  why  an  injunction  to  stay  waste  should  not  be  gnuited» 
and  why  service  of  the  subpoena  upon  the  aittomey  of  the  defendant,  in  a 
suit  depending  ag^ainst  the  defendant  for  slandering  his  title  to  the  land 
Daentioned  in  the  bill*  ahoi^  not  be  considered  as  a  senrice  on  Suckley. 

If  a  judgment  at  law  be  obtaine^i  the  senrice  of  a  subpoena  on  the  attom^fr 
of  the  plaintiff^  he  being  absent  from  the  state,  will  be  deemed  good, 
where  Uie  subject  in  controyersy  is  the  same  with  the  matter  in  the  suit 

ft  for  which  the  judgment  was  rendered.  -  ktH 

JcCULE  to  show  cause  why  aa  injunction  to  stay  ipste  should 

• 

Hot  be  granted,  and  why  service  of  the  subpoena,  upon  the  at-* 
toniey  of  the  defendant,  in  a  suit  depending  against  the  plain- 
tiff, for  slandering  his  title  to  the  lands  in  the  bill  mentioned, 
«hould  not  be  considered  as  a  service  on  Suckley.  The  case 
was,  that  one  Broom,  being  indebted  to  Hitner,  executed  a 
mortgage  to  him  for  securing  the  same,  on  a  certain  tract  of 
land  the  subject  of  this  injunction.  Suckley,  being  a  creditor 
of  Broom,  obtained  a  judgment  against  him;  and  the  same 
land  was  taken  in  execution,  sold  by  the  Marshal,  and  purchas* 
ed  by  Suckley.  The  bill  charges,  that  the  defendant  has  com^ 
^tted,  and  threatens  to  continue  committing,  waste  on  this 
land,  which  will  be  rendered  insufficient  to  discharge  the  debt 
due  to  the  complainant.  The  defendant  in  Equity,  is  plaintiff 
at  law,  in  the  action  against  the  complainant,  for  slandering  the 
defendant's  title  to  this  land,  and  the  question  was,  whether 
service  of  the  subpoena  on  the  defendant's  attorney  in  that 
cause,  ought  to  be  considered  as  a  service  on  the  defendant  ? 
The  complidnant^s  counsel  cited  1  P.  W.  523.  1  Harr.  C.  Prac. 
208.  162. 
Vot.  n.  3  N 
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Hitnerw.  Buckley. 


By  4he  €Sburt.  If  a  jud^eot  at  law  be  obtained  by  one  per- 
son against  another,  and  an  Lnjonction  be  applied  for,  the  Court 
will  consider  a  service  of  the  aot^OMia  upon  the  attorney  of  jte 
plaintiff  at  law,  to  be  suf&dent,  if  his  client  live  out  of  the  st^i? 
But  the  actiMi  at  law  by  the  defendant  against  the  complainant, 
for  slandering  his  title,  b  totally  unconnected  with  the  subject 
of  controversy  presented  by  tbb  bill;  and  the  Couit  cannot  con- 
alder  the  defendant's  attorney  in  that  action,  as  representing 
him  in  this  case* 

m 

The  motion  for  the  injunction  was  withdrawn,  on  the  counsel 
for  the  defendant  promising  to  adflse  his  client  not  to  conunit 
waste. 
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Meofoeb  v«.  Dorset,  ^ 

Ju^pnent  on  an  award  that  the  defendant  pay  ao  much  on  leeemng  from 
the  pbdntifran  indemnitf  against  eertain  claiiM.  The  phuntiff  after waida 
refused  to  give  the  indemnity;  and  on  the  defendant  paying  mora  claims  '' 
against  which  he  was  to  be  indemnified^  than  the  amount  of  the  judg- 
flunrty  the  Oouvt^ofdend  sali^Mtion  to  he  enleied  on  tiie  judgment 

1  HE  defendant)  since  the  decision,  (anUy  page  433,)  haying 
paid  to  one  of  the  persons  who  had  sued  him,  and  agunst  whx^jjA^ 
the  plaintiff,  by  the  report  of  the  referees,  was  to  indemnify  hl^^ 
so  much  of  the  sum  awarded,  as  with  the  sum  before  paid  to 
Holt,  and  a  small  snm  now  paid  into  Court,  amounts  to  eigh- 
teen l&undred  and  fifty  dollars ;  moved  the  Court  to  enter  satis** 
bction  of  the  decree,  which  the  Court  directed. 
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•       Suprene  Court.  * 
Hon.  RICHARD  PETERS,  Diitrict  Judge. 
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Cabbom  k  Smith  v«.  Tbx  Mabikb  Iif suraiick  CoacrAvr.    / 

fo  caw  of  a  totml  Yobs,  th^  insuier  lose*  precise^  as  much  aa  the  property 
iuanred  was.wortb  at  the  time  and  place  of  shipphig  it,  the  expenses  en 
lading  included.  What  the  prapeHy  coat  the  assured,  is  not  the  rale  of 
value,  in  adjusting  the  ioas ;  hut  what  it  was  worth,  o^  would  aell  for, 
when  sh^>ped.  * 

'he  iuToice  price  is  not  a  proper  test  of  yalue. 

In  a  valued  poficy,  both  the  aasurers  and  the  assured  agree;  and  tbercforft 
die  assured  is  excused  from  proving,  at  the  trial,  the  amount  of  loss. 

The  rule  for  fixing  the  v)due  of  a  vessel  .which  has  been  lost,  and  which  has 
been  insured  in  an  open  policy,  is  to  take  the  sun  she  was  worth  at  the 
time  of  her  departure,  iaduding  certain  expenses.  ' 

JL  HIS  was  an  agreed  case,  in  which  the  only  question  sub* 
mitted  to  the  Court  was,  whether,  in  case  of  a  total  loss  of 
goods  insured  in  an  open  policy,  the  invoice  price,  ag^rceing 
with  the  first  cost,  shall  be  taken  as  fixing  the  Taloe ;  or,  the 
current  market  price  of  similar  goods  at  the  time  and  place  of 
shipping  them ;  the  latter  being  (Q)out  35  per  cent,  lower  than 
the  former. 
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eMen  et  al.  !».  tkt  Marine  IfrntranBc  Cotapanr* ' 

•OHimno^pyy  for  tiie  plainllffii,  rdfedupon  the  M^irhig  claest 
9  Mlursh.  ifKXv  PkMl  I04f.  40%  3  Causes,  43, 4f .  1  Johns.  N.  Y. 

^Blimey  and  HopkiiMon  r^ed  dnf  the  case  of  Sllill  -v#.  The 
Oelanrare  Insurance  Cooipaiqr,  4  DalL  430 ;  considering,  th0 
there  is  no  difference  between  an  insuMuice  on  ship  and  cmko, 
iir  t1^  respect;  and  thej  argued  mygn  the  unf^i^onableness  of 
the  eppeske  doctrine.  *  •  *-  ^ 

m 
WjiSHIJ^G  TOJ^y  JuMtieti  delivered  the  i^inioti  of  tke  C«uh' 
ft  being  aAmfl|pd  ibtk  there  is  no  direct  authority  orcustom 
ll  relation  to  a  case  precisely  like  the  present,  it«  must  be  de- 
cided lyin  an  attentive  conrideration  of  the  nature  of  the  co^ 
<vact  df  itilurance.  What  is  it  ?  An  agreement,  by  the  Insure^ 
in  consideration  of  a  certain  reward,  to  stand  in  tfaro  shoes  of 
the  insVired,  and  to  indemnify  him  for  any  loss  which  may  hap- 
pen to  the  thing  insured, /rom  certain  fieriU  enumerated  in  the 
Iplky.  This  is  effected  by  paying  him,  in  money,  the  value  oft 
the  property  at  risk,  with  the  expenses  incurred  in  putting  it 
on  boards  dtttiet,  Sec.  Suppose  the  property  to  be  destroyed 
within  an  hour  after  the  risk  has  commcnced-^and  the  ti^ms 
makes  no  difference  in  the  princ]p1e)-«what  does  the  ^wrf^ 
lose  ?  Precisely  as  much  as  rt  vvjis  worth,  or  would  Have  conf- 
manded  in  market  at  the  time  ^d  place  it  wa^shifped,  in- 
cluding expenses,  and  no  fnore.  If  the  property  cost  him  less 
dtkaa  it  was  worth  when  |)iipped,  he  loses  as  well  the  first  cost 
«st6e  increased  value,  for  which  he  is  entitled  to  claim  an  in- 
demMlty'ffDm  tlie  insurer:  If  it  cost  him- more,  he  loses  the 
dHlirenee  between  the  first  cost  and  the  diminished  value  whetf 
thb  projierty  was  shipped ;  but  for  this  difference,  he  can  hayd 
no  chum  for  indemnity  undt^he  contrary  because  tte  loss  did 
not  result  from  any  of  the  fteriU  aga^t  which  an  indemnity 
«ra»  Hipulatedj  but  fvot^iiofunfirofiiable  Mfleculationf  anterior 
tOj  and  unconnected  nviA  tki  miUraet,  These  who  have  con- 
tended for  the  value  at  .t%i  'first  |Mt  o^  dischar^,  have  had 


470  PfilOtSTLyANIA,  ^ 


C«niNi«t'«L  m.  The  MiMie  Mmsnace  Comp— y.. 


much  more  rdfeba  e»  their  side  thas  the  Uw  of  iiMiimiice,«i 
understood  in  meat  oountries,  hpi  aeoctioqed ;  fotv.thcjr  hiro 
hirly  argued,  that  the  ovner  haa  loat)  by  mfierU  iMMure4  mgamt^ 
all  that  woMd  have  heea  gamed  hj  a<aiicoeaafiil  terauaataett  of 
tjie  voyage  b^ood  the  value  of  the  ^rapertj  at  the  port  whecv 
it  was  shipped.  But  thp  teat  of  value  ia  rqected^  and  perhapa 
lightly  so,  fiar  t^e  reaaona  assigned  in  ^e  books.  But^t  ia 
impossible  that  the  first  c^st  can  ever  furnish  a  just  mie.^  in* 
demmty,  where  it  exceeds  oa^Is  short  of  the  actual  value  of 
(he  ^raperty  ishen  it  is  put  at  risk. . 

•The  invoice  prise,  which  was  codtendtt  for  on  b^ialf  of  the 
pls^ptifTs,  is  liable  to  all  the  objections  which  exist  againat  the 

fiipe  cost — and  to  an  additional  one,  whith,  in  the  opipioD  of 
e  Co«irt,  cannot  be  sormounted.  It  furnishes  no  fulerofcin* 
denmity,  ia  any  caae  where  it  exceeda,  or  H  leas  than  the  mar* 
ket  value  of  the  article;  if  the  former,  the  JDauredis  mote  than 
indemnified,  by  receiving  more  than  it  was  worth;  if  the  latterjt 
iriiich  it  is  presumed  w^U  seldom,  if  ever,  happen,  his  indem? 
nity  would  be  in  pait  only.  But  the  strong  ground  of  objectioo. 
to  this  rule  for  appreciating  the  value  of  the  uppertv  atcisky 
isy  that  it  substantially  destroys  all  distinction  betarecfi  valued 
pud  qpCfi  policies,  and  thia  too  in  the  face  of  one  of  tho.beat 
eatablisbq^  rules  of  evidence.  It  makea  a  private  document, 
credited  %y  ojio  P^^^J  to  the  cooCract,  evidence  against  the  othert 
as  to  a  fact  which  it  is  essential  for  the  former  to  prove  jo  the 
oadinary  way.  In  the  case  of  a  valued  policy,  the  ioaored  ia, 
relieved  Jrom  the  necessity  of  proving  the  amount  of  his  loaa, 
l^cause  hotA  /lartkt  have  agreed  that  the  proji^y  at  li^.woa 
worth  so  much.  But,  to  bind  the  insurer  |^  the  arbitrary  wahio 
fixed  in  tb^  inmce^  ia  to  aubject  him  to  ex  fiurte  evidenee, 
furnishedJUy  bis  oppo^^nt  in  the  causci  witj^out  his  agreement, 
and  even  without  his  knowledge  of  its  contents  when  Die  con- 
tract was  entered  into.  'And  as  it-fOrely  happena,  if  evor,,*tM^ 
an  invoice  does  not  accompanp^e  cargjo^  it  would  fbUoWf  that 
all  policies  utould  in  fact  ho  valmd ;  wick  thia  dtfferenc^qiiI|E» 
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Canon  etftL  m.  Tk«  Marine  Insunaot^jpenpaif^. 

».        • 
Hm  wlMt  has  bitkcrto  been  onderalDwi  %9  valaei  poUms,  niieaps 

Milling  moi^  Uian  aiich  as  mi  valued  bv  both  pahies,  whereaa 

» •  * 

open  polkiea  wdnldl  he  yidued  hf  one  of  the  parties  o^. 

IF  Bciiher  the  prine  eoet,  nor  the  Invoke  prke,  can  forniah 
-a  correct  role  for  estimadyg  the  valiie  of , the  plaintifi'  inde^j^ 
mxfy  will  both  togather  aiwwer  the  purposQJ  If  they  diffe)*, 
jaekl^er  can  be  admitted^  if  the  preeeding  com^  of  reasoning^ 
be  righik  If  they  agree^  thei  the  centention  tor  tf  choice  is... 
merely  a  dispute  about  terms.  Bat  if  either  or  both  yary  from, 
the  real  value  of  the  property  insured^  a^d  consequently  furnish 
no  just  rule  of  jndemilityy  then  it  is  impossible  that  tMjfa^agree- 
Blent  can  furnish  any. 

Mar^iall  has  strangely  embarrassed  this  subject,  by  usinc" 
aa  q^onyftu>us,  term%  which  are  substantially  different.  <<  In 
England,"  he  observes,  ^*  the  loss  is  estimated  accordiAg  to 
the  .prime  cost— that  is,  the  invoice  price.'*  If  they  !lb6uld ' 
happei^t^be  the  same,  or  must  always  be  so,  it  was  unneces- 
sary to  multiply  words,  in  order  to  inform  us  that  either  might 
be  taken.  If  they  differ,  which  they  frequently  may  do,  then 
tae  two  egressions  cannet  mean  the  same  thing ;  and  he  has 
omitted  ^o  ttate,  in  such  a  case,  which  is  to  govern.  H^  is 
muclf  more  intelligible,  when  he  states,  that  '<  the  first  p'r^ce  wf 
a  thine  does  not  always  afifb'rd  a  sure  criterion  to  aseertain  its 
true  value,  because  it  might  have  been  bought  ^egi^ear,  or 
ve^  eheap.  The  circumstances  of  time  and  place  cause  a 
'  continual  variation  in  th^price  of  things."  Roccus  is  exprAs 
upon  the  subject :  ^f'  Where  the  contract,"  he  observes,  ^<  is 
atmply  to  pay  the  value  of  the  goods  in  case  of  loss,  the  time 
of  eimH'ing  into  the  obligation  is  to  be  considered;  and  accorc)- 
ing  to  the<lhen  existing  value,  should  the  estimate  be  made. 
Thus,"  he  adds,  <Uhe  damaae  sustained  by^he  assured  in  case 
of  loss,  is  not  considered  a  source  of  pij^."  The  French  rule 
nafiupy  to  be  the  same ;  t^k|h  in  a  valued  policy,  the  insured 
ia  allowed  to  add  the  iii^^^B  value  between  the  prime  gost 
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loid  t&e  OHurket  price.  As  to  tbe  role  of  ascertainiqg  tiie  tiMi 
of  a  sUp,  it  is  agreed  on  all  handl^jtliat  tht  stun  aAi^  was 'werth 
at  the  ttme^of  her  departure,  lacliidibg  osftua  e^qMiwet,  is  to 
gorem;  and  the  Opart  can  perceiTOBO  reason  for  establishing 
this  mle,  which  does  not  applf  to  tbt  case  of  goods. 

Upon  the  whelO)  it  w  the  decided  opinitNi  of  the  Conrt,  fiiat 
fudgment  in  th\^  case  moit  be  rendered  according  to  the  mu^ 
•;ket  price  bf  the  property  insarddy  at  tbe  time  and  plaee  of  ex- 
portation. 


s  ■ 


•   '. 


•  « 

i 
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'      Asngnees  of  Simofiton  to.  fioucber  et  a1. 


^     •    t 


%     • 


AaMAWSft  Of  Sp^HTOir  if.  Bou^Rvi»  SMrrsy  axd  Wood.   - 

f 
S.  and  B.  entered  into  a  partnersbip,  and  it  w^  ag^reed  .that  the  separate 

debts  of  B.  should  be  aasumed  by  the  firm;  and  a  Dond  was  given  b^  B* 

with  Bureti^  to  (ndemnify  S.  against  loM  by  the  said  assumption. 

In  an  actum  against  l3)e  sutetieft  by  S.,  af^r  the?  dissolution,  an  award  given 
m  fiivour  of  S.,  in  a  referenee*entered  into  between  S.  and  B. ;  the  award 
having  been  founded  on  tha  acknowledgments  of  B.,  and  not  CQi#ned  to^ 

.    the  aasumed  debts,  cannot  be' given  in  evideneei 

£ntrieB  made  by  S.  or  B.  In  the  partneTBhip  book%  al^r  the  dBolotion, 
cannot  be  given  in  evidence  against  the  sureties^  but  evidence  of  the  eon- 
leanons  of  B.  may  be  given.  •• 

Cnlties  made  after  the  ^isoIutidn»  may  be  given  in  evidence  agamst  the 
nwly  irtw  ihade  tbem. 

V  PON  th^  Ikrmation'  of  a  parttterahip  betweenr  6imoil||i»B  ft& 
Boucher,  in  18Q1,  Simon  ton  agreed  that  tho  separaia  debts  o(( 
Boucher,  the»  due  by  him^  should  be  assumed  and  paid  by  lite 
house  of  §imonlon  tc  Boucher ;'  and  for  securing  Siraonioa  for, 
such  f»«yinentr,  a  bond  was  executed  by  the  defendants,  in 
which  |(oucher  was  bound  for  the  Whole  of  such  payments,  and 
Snith  and  Wood,  as  his  soretios,  for  one-halfl  After  ^e  di»> 
8<^uitkMa  of  the  partnership,  Simonfon  &  Boucher  bound  them* 
selves  to  submit  their  accounts  to  arbitration)  and  an  award  was 
iHMla)  Ending  a  balance,  due  from  Beucher  Co  Siroonton,  of  up- 
wv^a  of  tfix  thousand  doHars.  This  award  is  foundefl  on  the 
acknotillpdgmcaits  of  Boucher,  and  a  view  of  the  partnership 
booka^  but  afpears  not  to  l}e  confined  altogether  tojthe  Assum*. 
ed  debts,  and  is  only  mada  uj^n  part  of  the  accounts.  This 
action  ia  brought  90  the  bond  given  1^  Boucher,  Smith,  and 
Woo4.  Smith  and  Wood  woio  i#  parties  to  the  sttbaiisaiwi^ 
and  did  aot  p^ioA  the  referees.         '  «  ^ 

The  .plaintiff  oflere^  tl\e  award  in  eviden^^  and  alto  the  ac« 
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ccNmis  aaoezed  to  il|  ami  eridcacc  q£  the'-co^cayont  of  Boii* 
cher,,which  were  <rti}octed  to* 

4^  /Ae  Cofrr.  The  mrari  caaapl  be  r«Ml,  either  m»ikrim« 
yhctf,  or  as  ooneliiaiTe  evkleoce  in  this  actien;  But  ci44m6c  of 
the  confessions  of  Boncher  may  be  giren^  « - 

The  Court  abo.  decided  that  entries  made  br  Sitnonton  or 
Boacher,  made  in  the  partnership  books  after  the  diaaolutkxi, 
might  be  given  in  evidence  against  ^e  farty  ivho  hisde  themi 
but  not  otherwise.       .  •         . 


•-• 
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.> 
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Lessee  of  AUep  uf.  jl.yons. 


.*..    *»* 


* 
^ 


Lesseb  qt  Al1£n  V9,  Lyons. 


te  m  ejectment  a^runst  my  otiberpeTsoA  than  liie  pfoprietaiy,  or  one  ckii&i 

%|f  under  faim,  it  it  gat  neceMoy  to  prove  the  ti^tmt  of  ^  proprieta^ 

rie»  ef  IPcfia^vauiab  tf^  rillil  of  entry  is  f idved. 

Hie  Oiphana^  Court,  eatahKshed  hy  tiie  Mra  of  PenBaylv«iiia»  haa  a  ^onaii 

ml  juriadktiQOft  as  to  mtaattiea^  «fllatea»  and  to  direct^a  sale  of  real  pio* 

perly  fot  payment  of  debts  t  and  it  is  not  competent  for  thia  Court  to  ex- 

*  aonne  the  oiiSer  of  tliat  Court,  whilst  it  lemains  in  force. 

The  juiy,  after  fbtty^igfat  j^eafB  since  die  ordier  of  the  Orphans'  Coori«  and 

'    a  eonfeyance  under  it,  trlfiiflut  any  pratenee  of  an  opposing  ti^  in  al 

tbat^teB^  may  pMmne  ene  dsnd^  hueatalc^  md  without  iasae,  afles<e4 

.  t<»hM»>»tftaarAthati>aaef  thepwflaiftigicf  tbeComt> 

Whea^  ID  a  Ml,  a  devise  w«a  of  a  hoiiae  and  lot  in  i^bcHft  street,  PhOade^ 

.  phia,  and  the  testator  ha^neprtfpefty  in  Foorth  street,  but  he  had  a  house' 

and  liC  in  Third  street,  it  is  a  latent  ambi^ty,  and  n|ay  be  explained  by 

parol  testimony^    ^  ^       • 

The  pTahitiif/in  tracing  his  title,  began  wieh  a  deed  ftovk 
one  R.  to  William  Carter,  'dated  April  1733/  granting  a  reifC 
charge  out  of  this  grovnd,  beldg  a  lot  in  Philadelphia ;  a  ^e< 
Itom  R.  td  Benjamin  Clark,  of  the  fee  simple  of  the  lo%  charge 
ed  urifti  tte  refit,  in  1738:  the  irill  of  Clark,  devising  this,  lot 
ie  hh  iHft  ibr  Hie,  and  t9  his  seven  childiHsn ;  deed  frOns  th« 
widoirafid  fite  children  to  Thonpias  CampbeB,  of  five-serenflit 
^  the  lot  t  an  order  of  the  QrphjuM'  Court,  i|ithoriiing  tfa# 
administrator  of  W3|iam  Clark,  (the  son  of  Benjamin  Clark,) 
tl^  sell  the  femaioiiig  two-serenthSy^bciM  his  own  one^BseYenthi 
and  the  part  of  |i  desfased  sister,  irfto,  it  was  alleged,^ut  riot 
pi^Efred,  died  withdirt  iasoe,  by  which  WilBam  €larfL  hckramo' 
tier  lieir,  dated  hi  1763 1  the  return  and  rep^  of  the  we,  con- 
hy  thai  C^urt,  and  a  deed  lavftd^d  thereoii  ia  1763,  for 
<MMr  ii^^mftMtk  to  Ttaomas.CMMMIf   MM  will  of 
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Thomu  Csmpbe^  hj  .which  he  4m»eiC  bil  lot  on  Tkint 
street^  in  the  oceu/^at^on  of  R,  Ht^o  hits  4ftitghter,  thfS  leniar 
of  the  piahitiff.  TbH  property  liei  on  Fomr$k  afreet^  and  it 
•ppfKred  flrodl  the\ax«books,  and  ^ccdmita  ef  the  dtecoter  of 
Cfiinpbell,*that  the  W  in  4|ue8ttony  abput  the  time  of  tbe  mek- 
jpg  of  Thomas  CampbeN'a  wili,  was  in  the  occupation  ,of  ft^ 
H.)  atfd^that  the  rents  were  receifed  for  Sarah,  the, lessor  of 
tlie  plaitiiiir,  dpw»  to  1771.  In  178  U  this  property  was  coais- 
cated,  es  belonging  to  Mr.  Alien,  the*  hwbandof  the  iaaaor  of 
the  plaintiff,  and  he  is  now  dead. 

'  The  defendani's  coun^l  objected,  first;  that  the  plaintiff 
should  show  the  title  to  be  out  of  the  proprietaries.  Secondly ;, 
that  it  did  not  appear  that  the  Qrphans'  Court  were  authoris- 
ed to  direct  a  sale  of  WUllain  Claim's  shaee.  Thirdly ;  thai 
it  did  not  appear  thai  he  waf  heir  to  his  sister  of  her  ODe-a^ 
ventlK  Fourthly ;  the  deriae  is  of  a  k9t  on  TUrd  street,  and 
/his  lies  on  Fourth  street ;  and,  pardi  erldence  is  inadniisaihie 
*•  to  explain  it*  •  * 


'  i^jiSHI^GTOXy  Juuke J •cYm^  the  jury.  *  The  case  of 
fiykon  V9.  B«awn  (a)  is  express,  that  in  an  sjectmeBt  agaiQ^ 
ether  than  the  proprietor,  or  oi^  claiming  under  bkn^itis  not 
iiecaaaary  to  show  the  titl^  'out  ef  him,'  if  a  right  of  entry  is 
prov^d^^  Secondly ;  the  Orphans'  Coi|rt  has  a  general  jim** 
diction,  aa  to  intestates'  estates,  and  to  direct  a  si^e  Got  pifrmant 
f  f  debt3,  which  it  appear^  was  Viecesaary  in  tlus  caaei  #ii4  it  ia 
sot  competent  to  this  Court  to  examine  Uv^  ord^r  ef  thai 
Court,  which  jremains  in  fiill  folrce.  Thirdly ;  whether  Wl|r 
Ham  Clark  was  the  heir  to  Elizabeth,  and  became  entitled  te 
her  qne«seventb)  is  a  f^tct  pi»per.for  the  jury.  It  is  forty-eight 
^ears  since  this  erdei^w«^  made  by  the  Coutt,  confinned  l|f 
them,  and  thexooireyiwice  to  Thomas  Cau^rMl,  in  all  .wiw:h 
time,  Ao  jiretence  ,of  t^tlet^ffd^erae  xfy  Wittfaim  Cfauk'.^  iM 


^  {a)  Ai«v,  W^  165. 
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^"^ 


JLesaee  of  Alkn  ft.  Lyons. 


■«rr 


f^mm^ 


4hMB  ciM^kiiDf  Qild^  him^  Imb  bttnTaet  «p ;  tad  hi  thb  case, 
the  phuntiff  and  defcwlMil  bi||fi  cUBa»  under  Us  ihle.  la^ach 
a  capa^^Yie  JU17  iaay  prea«me  tlrat  ^lizabeth  Clar^  died  in- 
teaaaiB»  aiMl  withcmt  isaoe,  by  which  William  hcftame  enftitM 
la  her  one-aeventh.  Foanhfy^  the  ambiguity,  ip  the  ca^  it 
Thomas  Campibell*s  will  is  latent,  afid  may  be  explained  by 
parol  evidence.  It  does  not  appear  that. he  had  any  lot  on  Third 
street,  but  he  had  one  on  Fourth  street,  and  that  waa  in  the  oc- 
«upl«yflli  of  R.  H.  tf  the  jury  are  aaitis&ed  that  this  waa  the 
im  intetidM,  aad^apa  alaa,aati8fied  upon  the  thiKhpoint,  thei^ 
^rdlet  QUf  ht  to  be  fer  the  plainttfT* 

Verdict  for  thc^filaintiff. 


*     • 
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The  UMted  State*  «.  KttthdL 
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Tus  Uhite9  Statks  v«.  MiTOffii^; 

Although  a  certificate  of  a  surrejr  of  a  TCMel  is  nol  evidence  of  the  freli 
stated  in  it,  yet,  if  the  mrveyors,  in  a  depontion  regidaiif  taken,  refer  to 
the  certificate^  as  eontuninp  afl  they  faww,  it  is  eridenee. 

The  certifkate  cf  the  AflKricaa  oomil  ataftveign  poi^  ttijler  tti ted  ol 

'  effU^  ttet  the  ship's  papers  were  lodged  vitkfaiVbiBreea^f  to  dttfb* 
qulsitions  of  the  embaxgo  ]aw»  is  good  <nhkim  $t  tfasft  ftc^  hut  aal  if 
other  fitfts  staled  in  it 

IT  a  log4>oak  be  offered  in  evidence,  it  should  be  profvd  to  b«  the  boolt 
kept  on  the  voyage.  It  is  not  sufiacient  to  prove  the  haad-wfiti^g  of  the 
mate,  as  to  sone  of  tfie  entries  in  it 

Debt  on  ao  enbargo  bond.  The  dtkmct  was,  that  file  Teasel, 

• 

by  stress  of  weather,  was  fi>rced  into  St.  Thomas's,  where  the 
was  ao  disabled  thai  she.  coald  not,  without  repairs,  have  re- 
turned to  tho  United  States;  and  tHht  the  government  prohi- 
bUnd  the  carrying  away  tbe  cargo.  To  profto  the  eottditioo  of 
ttie  Teasel  at  St.  Thomas's,  the  defendant  read  thn  depodtiMia 
of  two  c^  the  surveyors,  who  were  appointeil  to  Tiew  lier,  snd 
wKb  refer  to  the  surrey,  and  declare  that  it  contains  a  troe 
•tatement  of  her  condition :  that  it  contains  all  they  knew  then, 
or  now  know  4>n  the  subject. '  The  reading  of  the  sorrey  was 
ohjected  to.  ■    - 

J9y  $Ae  Court.  In  Wttsoit  Sc  Hudson  vs.  The  Insuranco  Com- 
pany of  North  America,  (a)  we  determined  that  m  annref  la 
not  evidence  of  thip  fitcts  stated  in  it.  But  jn  this  case,  the 
witnesses  hsTo  inco^rated  jt  kn^  and  made  it  part  of  their 
deposiiions,  and  ot  coorse  attest  the  Terity  of  tki  facta  stated 
in  it,  as  fclly  M  if  they  had  set  Ihrtk  the  saaitf  facto  in  their  di> 
position.    Ofcoursoiimay  beraad. 


» ■ 
• 


w 
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The  United  Stt^vi.  MitcheU. 

TliB  ctrtilcau  of  the  oontuT  at.^.  Thomas'^  thai  the  ship's 
pepera  wenia  lodfad  with  hi^agreeablf  to  the  Act  of  Con^presS} 
wite^liia  eed  ef  olllce,  was  adsiitted  as  evidence)  and  other 
-yeiia  of  it,  as  to  other  foctS)  struck  out. 
•  The  4eiaiidaat  ofered  a  book»  aa  the  lo^-book  of  the  veaa^ 
vnd  iasistedy  that  as  the  IHatrict  Attorney  had  given  him  notice 
to  prodace  the  log«-hook»  thia  madp  it  evidence.  To  idAitify  it, 
x!k»  onfly  evidence  was  by  a  aaflor  belonging  to  the  vessel,  who 
flepoaed  aa  to  the  hairi*writing  of  the  mate,  in  many  parts,  and 
that  he  saw  him  marking  the  words  <<  Log-book  of  the  Lydia/* 
•a  the  cover  of  the  bo<4L,  on  the  voyage. 
^  My  the  Court,  The  oalling  fi>r  a  paper  does  not  make  it  evi- 
dence, mdeaa  the  party  calling  chooaes  to  read  it,  in  wUeh  case 
be  achnits  it.  But  in  thia  case,  the  call  was  for  the  log-book, 
smd  ao  evidence  h  |^en  thai  ttiis  is  the  log-book  kept  on  the 
*  voyage,  but  may  have  beeil  afterwards  made  up  by  the  mate,  to 
suit  the  purpose  of  this  cause.  The  cover  does  not  identify  it, 
ea  the  sa^e  irords  migjkt  have  been  written  on  e^y  piece  ef 
^anvaas)  and  put  on  this  book.  *    . . 

The  eh^f^e  merely  stated  the  ppint  for  the*  jury  to  decide, 
W^  that  %ffm  listodnirta  were  prewnted,  from  perHs  of  the  8ea» 
or  o^hor  uji^yeidable  accident^  iom  celanding  the  cargo  ia  the 
VBite4,^tK«»-  Toezc^ie  themaelvea  for  g^ing  to  St. Th**' 
sme^a,  tbef  AftvM  pc^vei  thait  the  injured  state  of  the  vessel 
^aiid  adveva^  witidst  pref  anted  Shiem  from  putlklg  into  some 
port  o{  the  United  Statea,  ani  coaap«He4  theBji  to  go  to  St. 
Thcone^'a;  and  that,  when  there,  they  were  previ^ted  by  the 
go^emowil  from  rettt^unj^  wM  eftr  eerjro,  to  the  United 
^tea.  ; 


I* 


•• 


•  » 
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WaiMB  flt  li.  tp.  The  InniiaBce  Company  of  NoiCh 
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Watson  &  Hudboit  i7#.  T9X  Ihsurakoe  Coxpast  of  Noartf 

Ambbioa. 

U  the  certifiaite  of  the  sarrey  of  a  yeaael  be  read  Ihr  the  pofpoae  of  pnv* 
ini^  that  a  tuirey  v^d  oondenmatioii  of  tlie  veaael  bad  taken  piaccp  and 
to  prove  no  other  fact  stated  in  It,  tbfe  P*rty  who,  for  thia  pmpose  onljv 
gmre  it  in  eridence,  will  not  be  tliereby  prevented  from  impeachuig*  the 
eredit  of  the  8lnTeyo^^  whose  depoaitkmi  have  been  read. 

ft  it  sufficient^  on  a  question  of  seawofthinea^  if  6ie  vessel  was  §t  to  per- 
feffmthcvoyageinsiMged,asto<rdyfMryjwr>fe  "theonderwttosaroboiirf 
as  to  eztraofdinaiy  pcrihu  ,  '  *      . 

If  the  insured  lay  a  ntional  groon^  fiv  ^^sabiCty  qf  the  ycswJ,  bjr  pMf*' 
ing  severe  galea  during  the  vqyage,  and  seaworthmeas  on  a  precedng 
*  voyage,  the  burthen  of  the  proof  of  want  of  seaworthiness  lies  on  the 
insurer. 

Xier,  when  a  disability  happens  ftom  stress  lif  weaker,  without  any  sdi- 
,  went  riMr, 

HIS  case  -was  agaki  4fiedt  (see  am^^  p.  152,)  fflid  toroed 
/upen*  the  qnestioii  of  seawopthhien.  Vp^n  tlie  <^eiibig^  tlw 
^ULiDti^*  counsel  read  the  survey  mod  coiidetiniatioftait  Ot>ral« 
W)  after  statii^  to  the  jury  tluit  he  &Ajio  meeelf  to  ^o«r  tint  a 
SQnrey  and  conderaoatioa  had  takiBii  pl«ec>  btft^M  as  midmmt 
of  any  faa  stated  in  it*  The  defeadantS)  sinee  (he  \ftit  triai,  ob«* 
tained  uid  gave  in  eridenoo  t\yg  deposition  of  one.  o£  the  snr* 
veyors,  which  stated  the  casetin  resftoct  to  the  itnsoufndncss  of 
the  vessel  at  GibraHar,  v«ry  «nfliv«|imibly  to  the  plitotHI^.  To 
meet  this  evidence,  tl^  plaintsSk  offered  the  d^oaition  td  dfe' 
eapiaini  to  onnti^ct  th^  statements^f  the  aufveyor»  and  to 
Impeach  Ms  eredit.    T^is  vrto  objected  to>  00  the  gtoond,  that 

'  •  •  ' 

the  pUdntift,  haviof  read  the  repect  of  th&  Very  survcgFor,  had 
tuade  k  their  orid^e,  wi^h  tlvey  could  not  afttnnmEs  im- 
peach. ■*. 


I 

t 
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WatfMti  eC  aL  09.  The  Imnemce  Compaay  of  North  America. 

'*  ■  ■  ^       ^t : ;g T • ■'    »' 

■I 

Myi  the  Cc^ri.    Tbm  pteint9h  iiare  Dot  re«d  the  survey,  as 

•vidcnce  'of  any  hct ;  and  hi  ihm  opening^  disclaknecl  all  in- 

'  tention  of  considering  the  auireyor  as  a  witneia  for  them  of  a 

*Vingfe  fikrtf  but  the  contrary.    The  priDcipl«i  therefore,  which 

Is' opposed  to  the  evidence  now  offered,  does  not  apply. 


In  the  charge,  it  trM  sl«tod  to  the  jtuy ,-thBt  the  qiiesikMi  for 
thok  decision  was,  whether  this  vessel,  at  the  time  when  the 
sisk  commenced,  was  sufficiently  tight,  staunch,  strong,  and 
'well  found,*  to  perform  the  voyage  insured,  from  Cadiz  to  Ant- 
werp, and  to  encounter  the  ordinary  perils  of  that  voyage ;  the 
Widcrwifters  Ukiog  Uf^n  themselves  the  risk  of  exiraordinary 
perils.  Im  oonsidenng'the  evidence  of  soaworthiness,  where  a 
Tatioiial  ground  ishdd,  as  in  this  case,  for  the  disability  of^the 
▼eesel  to  perform  the  voyage,  by  proof  of  sovere  gales  to  Whick 
she  was  exposed  cm  iIm 'voyage;  and  snore  espeeiallj  where,  as 
in  this  case,  the  fofteer  condition  of  tiieiressel,  for  the  two  prt- 
coding  years,  is  proyod  to  be  that  of  «  sound  had  tcawostfcy 
ftmdf^tho  burthen  of  tbie  ^voof  is  thrown  <%>dtt'  #<» tftijfg  w rlt*> 
ors,  ti»  prove  sotisAfiiRorily  to  the  jmy,  thift  she  was  net  saa^ 
worthy;  atid  sufficiently  strong  to  perfofin  the  voyage— other- 
wise, whet^  a  dilMilMlf  Happens^  without  hny  Sufficient  canse, 
from  stfeftS  of  weather.  Whh  these  observations,  the  qu^tion 
was  lefHo  «ie  jtify.  • 

3.  The  Covirt'sCited  to  the  jury,  that  they  were  not  to  regard 
the  survey  as  pli>vi8|^  any  of  the  iacts  stated  In  It;  and  directed 
them,  at  the  request  of  the  parties,'  that  V  they  thought  the 
ifioasel  seaworthy,  to  find  for  the  plainlM^  with  the  value  of  the 
tf€9mij  subject  to  fkt  oplhion  of  tho-0o«rt  on  a  pofait  reserved^ 

•    FirdictJhrrfliamiijfkf'Viiki^\$j9Cnt4oitar0^nti!fectyl^e, 


Voju,  n.  3  t> 


•    *• 
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Jiffdn  tw.  Wiftbis. 


t 


Jordan  i^^*  Wilkims. 

Hie  Court  dkedbtd  a  nonsmii  to  be  entered  becanac  the  evidence  varied 
ft«DAe«pse  Mated  ill  the  AecbnMMf  Ikedfltar  sMU^tkefoodii  as 
|>ekiiSii«  to^tltt  fJaiiitW;  ornkidi  ^MsdefeMkii^  at  biulift  was  to  «ali9 
profit  for  biqM  and  rJwqii^f  the  dcfen^aot  as  rqceireri  by  the  hfnilmf 
,  A«  By  C|  bei«^  the  mopey  of  the  plaintifrj  pnd  the  evidoape  proved  thai 
the  money  received  was  that  of  himself  and  has  paitnen»  wfA  was  re- 
ceived OB  joint  account. 
If  one  |Mu;^  gives  no6ce  to  another  to  produott'ceitAe  pipers  at  tfie  tiMl 
'  helMMnofSgfattohis{)ectthem»untonbeiMoonrtR*tlnt«lieyAaDit 


4^  Hfii  WM  an  ici&>Qr<if «ecounV  hnm^  1^  the  plaiatiff;  «||d 
Ike  d(idM»tj|Oo  etrntedytkat  the  defawiaot  «b^  bailiff  of  Ihe  fMur' 
0K,  aad  kid  the  cave  ai|i  managem^iK^C  hirers  gooda  aC<lli# 
ytainlillk  wU.'t^Wj^tc.qftSm  Talu^  ^94gpoo  doti^rs,  to  jn»i|R;kii^ 
jjaae  ani  make  proftt  of  ftt  the  plaiiuiff,  iMUo.|fi»der  a*fQa^o»* 
iiM#  ucccg^  thm/tpt  M>  (k9  said  i>Uintifr»4|rfie«i  h^  ateuld  br 
MfHiCidi  and  ilhat  the  defeodaot  waa<ila»|»eai¥er  of  the  moM^ 
of  ikm  fX^mxX^  from  aoch  a  time  .to  such  41  time,  Otatiog  itsj 
imd  recei^sed  of  the  m«ney  of  the  plaintiff,  ^4^a  l|an4a  of  cer- 
ttifk  persons,  [wboae  nances  are  stated^]  •tbia«30,Q0O  dollarsi  to 
finder  an  afeo^at  tln^aof  whpa  requireit  Mi  tb#ttgh  often 
fequired,  the  defendaiife  had  ugt^  rendered  ^mi*  acconnt  to  the 
ptaintifi;  but  bad  r^iuMri*  fc€« 

The  case  epon  the  •ikkme^wt^  ^^  ti^,  pbMff,  XogfOm 
with  the  4tfen4a|%Chff«sa  WlhiM^epii  Jehu  A«  ^les,  emer^ 
ed  into  a  mere^ptile  partsership  in  tiOS,  which  was  dissolved  in 
S^tenber  18#4,  upon  the  death  of  Syles.  And  the  aubject  of 
thb  dispute  was,  a  nwnber  of  shipments  of  cottei^  nrnde  to 
ingland,  on  joint  acetount,  the  proceeds  of  wyck,  it  was  con- 
tended^  kad  heap  reoeared  hf  the  defendant.    But  no  evidence 
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#«s  gif  ea  «rf  any  sum  (ftvlttg  iMft  l^cAivcil  bf  Aife  dtftiittolj 
tt)r  tie  hands  6f  4fei}r  one  of  Ola  petMM  mendoliei  ki  tfte  doclib* 

TVRlCltl*  ^  ? 

THe  AftfAdant  tnoTed  fbr  «  tioinult,  ti^  the  MloliiM|f 
|iNlidla:  1st.  T%at  the  eAimkt  should  prove  the  receipt' «f 
ttoney  by  the  handa  of  thirp6ra6ns  mentioned  ih  tU  d^clttn*- 
ttttt-}  and  th^  dechMtton  akpuld  s|«lia  ike  naiaes  of  the  pfer>* 
sow  Irom  lyhom  each  suto  wm  cecalreA)  «ill  sfne^her  e^  b4$ 
i^tfvered  but  atieh  as  are  Mted  andf  fofed.  • 

2d.  That -though  one  joint  merchaint,  ma^  bting  thid  aetiOtt 
against  another*  yol  <lie  deckradon  must  state  ^at  the  money 
was  reeiftbed  mi  joint  account,  in  whi6h  case  he  would  be  Hable 
only  t»  fbe  halaace.  l^nt  a  receiver  is  not,  and  a  battff  it 
eiuirgeiyble  Ibr  the  fMka  maflih  mt  which  might  htf e  -beM 
made:  Cases  cited  for  defendantf*  I  Via.  140.  14).  146.  Co. 
Litt.  173.  1  Mod.  |:iil.^4r»  4a,  49a.  1  Jial).  33%,  Plead.  Assiat 
5«,36.  .    , 

For  Am  plaintiff,  it  was  answered,  that  the  Stat.  4  (c  5  Anaa^ 

#L-#f^  whiah  is  to  force  in  thia  s»aaa>  alhiwa-aiiaL  jalat  »saain  i  ar 

teaaht  in  comttoh,  ta  aue  the  othef^M^halMr)  and  thaaiiiie,  te 

is  notilBcessafy  Co%ti(te  that  the  redeipt  was  en  jahft  aceouM^* 

but  that  it  was  received  as  bailifT.  7  Co.  Inst.  199. 

•  •• 

fVjtSHI/^  TOA;  Justicty  delirered  the  opinion  of4he  Court. 
The  objection  tb  the  recovery  is,  that  the  declaration  charges 
the  defendant  aa  bailifr  of  ceiiain  goads  belonging  to  the  plak^. 
Hff,  to  make  profit  of  for  the  filaintiff;  and  as  receiver  of  certain 
aams,  by  the  hands  of  A^  B,'and  C,  being  the  money  of  the 
fitaintiffj  to  wham  he  witf  lo  rendar  an  account ;  and  has  given 
ih  evidence  sums  of  moneir  ratted  by  the  hands,  not  of  the 
fiereone  mentioned  in  the  dvtitration^  hat  of  a  fiermn  not  mimed 
there;  andahese  sums,  sa  received,  not  the  money  ^thefiMn* 
t^y  bat  the  money  of  the  fmrtneroy  and  received  on  Joint  a«« 
e^unu  Tha  mikgmta  and  firohmm^  thaAfore,  ara  tntaliy  a>  ri* 
rtanee  with  each  otberi  and  the  dtafendaat'a  otdyYemady  is  by 


.t  / 
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4  JoRlni  ct.  WUkias. 
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Uw«  and  ft»€i^  of  one  Uafot  ip  cpmnMm  4pri»g  Miothir  ii 
proved.  If  the  plaintiff  meant  to  proceed  upon  the  atatote,  ha 
i|i#ilrt  have  auUttd  bia  caae  tn^fy  nd  that  the  monii^  w«r  re- 
c^Tcd  on  joint  ^ccoonti  by  the  hifnda  of  the  prt-aon  whorfcalp 
racfived  i|.-  Thia  appear^  by  ^e  c^pe.firom^ I  DalL  S39,  whei« 
it  waa  decided)  that  if  tlia  -proof  eatabiiibed  the  r^c^pt  bnoi 
one  oC  tl|^  ipcaona^npi^diii  the  dbclarationp  it,wQ^^  be  aoft* 
dent.  Bttt  in  thia  caae,  no  proof  hna  been  ^T#n  goins  ^€>^  ** 
ftf  naflMtf  and  inth^r^Me  the  receipt  waa  stated-Co  be^  j^t 
ifijcount.  BeaidM,  the  Coim>  in  thaiipaae^  hito  theiiy>atlibe^ 
ral  eonstnictioo  (o  the  statute^  in  consq|«innce4Dif  the  want  of 
ehanoery  ^uriadictiiMi  in  the  staie^  This  Co||rt  haa  cblAccaf 
JHiiadi»tiwi>    TJie  plaintiffj  thapeforerftitm  Jtee  callad. 

■ 

Ingersolli  Chauncey,  and  DallaS}  lor  plaintiff. 
Hare,  Hopkinson,  and  Tilghmany  for  defendant. 


HMRb«-ime  dtfmdiBt  pwidaead  iiainin  papers,  wfaM  the.fldUr»A 
fi»ea  nUina  woaid  hernxf^fii^mt  the  trial ;  but|inired<|a<pinian  nT  Ae 
Ckwrl^  if  he  «aa-«Ui9d  lo  •bowtfaem  to  the  phapti^  mtil  he  tetotd  bb 
intentian  t»  lead  them  in  evidence. 

My  ik$  Court  The  pluntiff  has  no  rigbt  to  see  the  oentcnts  of  these 
papcHy  but  on  this  conditicni. 


1" 


»   • 
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t    immtJA  FvBSMA*  juu  Perot  bt  al. 

•- 

The  defencbiiti  tPcepAed  a  bill  of  ^^xcbange,  for  tbe  honov  of  the  fint  en* 
doner,  the  bill  Being  undct  protest^  agreed  to  pay  ai^  penon  wAor- 
12^  to  receive  the  moneys  and  to  give  a  diaehik^ ;  thSa  aecfept^nce  did 
not  bind  Hbe  defendants  to  pay*  -wftliovt  Ik*  Ifldar ^Miiig.his  name  on 
Aefaily  or  ghring^  «•  Rquii«d»  an  Mdemniiy  to  th»  Mendanta. 

J.  HIS*wft8^«|i  «ctifn  qxMi  a  bill  of  exchange,  dntwn  by  G« 
on  the  defendintt,  »Hixty  4ajrf^.in  favour  of  JcMMph  and  SaHKM 
DarreU,  wM^  «me  bgr  oQckMBKmeBt  to  tbe  plttntiff.  The  bill 
wtft  feeaen^  in  4p»<ii«erlar  ac<»pifiprf»  lod  waa  n^jpd;  and 
wiian  at  aaalurityy^e  MklNiaiMa  jf  cepted  k  for  %  pert  ^  the 
alMi^  and  kccordiaBlf  i|  waa  f^oteaied.  .TbeJdefenditota  tbito 
%(cepicd.  for  the  bafonce,  ferthe  baoour  of  the  <lanMa»  tht 
endoraaiii  and  to  pa/  to  any  prnmat  wiihoriced  to  receirl  tbe» 
MkfiO^Yi  H^  to  give  a  diaebai!|^  *Ic  iraa  proved  thtt  the  plaio* 
tiff,  beforMiip  psaaenution  of  the^  bin,  Ml  PbUadeFphiai  boi 
gave  to  Mr.  >|(erth  m^ order  on  the  defendanu  to  pap  ban  tbr 
amount  ef  Ib^  bill,  arbpae  receipt,  the  order  atatod,  would  be 
a  full  diachirMl  ^HMrdefepdanta,  opon  the  produetion  of  (Ma 
order,  refiiaod  IQ  My,  witbcwa  an  endoraement  of  the  pkdaiilf 'e 
name  on  the  .Mttf  but  agreed  to  diapenae  with  that,  upon  re- 
ceiving a  bond^ of  Indemnity)  which  Worth  refonaA  to  gite.  • 
Rawle^for:4be4pfendapta»  objeeied*  thai  iwithcait  auch  A« 
.di}faemen^  t)te  defondania  v^r^M^  bpuod  to  payi  Chat  the  pre- 
t»at  was  nqf  a^m ta %  aa  jjjit  atpteit  that  it  wee  made  at  the  rc^neat 
of  Mr.  Worth,  who  4pcB  not  ti|ff^nr,  oa^  foee  of  the  hiUy  tai 
be  autheitaed  to  naa^  it$.  and  of  f»%iBet  tM^dnwrer  jind  eiH 
doraer  mlgfily  ob;  thfit  ^poond,  awat*  tb^^cMm  o&ahe  dafoi|d»: 
ants,  if  they  bad  paiA.^  He  objected,  also,  that  there  waa  no 
protest  for  non-occeptance.    Caaea  difff^  3  T.  R.  161.    Bea. 

YEsp.llS,  4^ 
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Dallas,  for  the  plai»tUr,»  citod  Chittj,  24,  35>  t«.  Kyii,  99^ 

Marcus,  71. 

»  • 

WASHIJ^TOU^  Ju»Hee^\ctk9Ct^  the  j«rf .  Mbn  the 
defendants  could  be  compeUsd  (^  pay  this  bill,  the  plaintiff'^ 
.agent  should  have  shown  himself  ao^horized  tp  place  him  in  t . 
situation  to  maintain  all  the  rights  to  which  he  was  cDtailed. 
This  bQl  was  «ca»Rt<ri  (dnJ^  in  pai;tt.  and  was  proiocli^  for  ilie 
sl^sidue*  The  acsoplattcoy  «i^fsr  prtttest,  was  ibr  the  hoiMor  of 
the  payee ;  and  although  proof  of  ^afment  migfat  possibly  be 
attfiicient  in  an  action  against  the  person  %t  #lMe'  honour  the 
MK'W^s  panly*«cce|ited,  upoamMknt  fer  tnoiM^  f^i&d  to  his 
ise,  yet,  as  the  deftisdants  woiM  li«f^  «  right  «^  «ue  all  the 
dbdorse^kaboTo  th«ti,  IbraNMie  hondHf  if  ink*  «aci^«a,  MireH 
as  th9  dnrtrei^  audi  proof  w^uld  not  W  sullcient,  ki  to  aeCioii 
agdnst  1^ diawer  or suohofiilftrserif  if  ttiive  had  beea  fOf, 
As  to  them,  at  least,  lie  nrast  sue  as  mdpMtJ.  JMi*  1ft  thitf 
««se,^the  plaintiff  was  \h%  laac*€iidor9e#,  and  he  has  nAlier  eli«' 
domditki'Msiik,  not  ioM».og«Dt.  It  was  conttuijll  bytte 
plaintiff;  that  the  cbdonis^  wh4  pays  to  a  sitbAoqttiHt  endorsee, 
^§!f  aoe  Hie  drawar,  or  his  endorser,  tt|Mh  priMng  payinent. 
This  may  be  so ;  but  in  that  caoe,  tbo  iodorscf  m«y  fctrike  out 
aS  the  aoboequent  endorsi^mencs,  mud  mppiar  in  «lie  last  en- 
4>in«r  on  the  b&ll.  In  this'ease,  tii  d^endsMts  cMM  not  bare 
aoappiared,  ^thout  tti  endorsenent  by  PlMfeaM;  and  his 
same Unet  ««»tlie  bill.  ' 

It  was  fuither  lft4Med,  that  Wovth  had  4^  fa^Iied  power, 
ftvm  ilie  ord^r)  to  malco  Hit  MloraAmttl.  ^This  a^if  be  quea« 
tloMd,  but  itfeed  not  bo^decided)  be€«iae»  if  f^JAili  le  ought 
ti  have  offered  lo  nmie  it,  lAdkr  II  wtt  demanded  by  tbe  dev 
flBliidanta,  and  theSHiaMtf  it  khiifr  the  gR>md  6f  tlieir  refbstf 
M  pitf*    The  TOfdletf  HieitfloM,  must  ke  Ibr  tkt  delHidaiits. 
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I^ettee  of  Fennara.  Ingnluan. 


■v 


.     LSME«  or  P»il|B  M.  Iin^pAHAM, 


vi|0  ciir4Bi»^1i«i%  ^tinp  that  tb^  itoemo  vent  <iil»p«|MWrf^/»d  wn—t 


In  Mt  ca«i|  t||i»  dftfeiidaiir  offcrod  in  ^vidfiion,  dtpotMons 
ttkoA  Mote  -#  Ittdfe  of  ^tto  Odhmon  Fleits,  m^kfa  were  ob- 
jected to,  t)e^nise  Mken  de  bene  ea^e;  and  it  doea  not  appear 
that  the  witmnea  were  aubpcipaed)  and  could  ikH  attend. 

By  iht  Cnurt,    Tke  objection  is  well  tak^n^  and  th*  depo^- 
tion  caiinot  be  read.    > 


*« 


The  plaintiff  not  haying  traced  a  title  to  the  jeeiaora  of  t)|% 
plaintifT,  the  Court  direeted  a  qossbit;  but  the  parties  agreed 
to  withdraw  a  juror,  and  to  continue.'  ' 

Tilghman  and  Wallace,  for  the  plaiptiflT. 

Lewis,  fer  the  defendant. 


i:  i 
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Tat&oe  v«.  GAftinmt,  GAttnsHKK  or  William  Lssi. 

On  lb*  14di  of  Septtmber  MOT,  a  foneSgn  HHadimtiil  vifliid  on  tbe  |ini^ 
petty  of  £4.,iBt}iebaiida  oCthe  defendant  OKHm  i9cli«f  Septdatei^ 
thadflfendaiit  peoftvpd  ^aoda  MoB^iif  to  L^  wIm^  al.tiiat  tintf^  vaa 
under  aeeeplviGflp  of  bib  eadoQMd  by  L.,  and  whieb,  on  tbdr  pnleil 
lbvfiinpayinintb|rL.«  the  defieadwt  paid.  The  ailiihMf  at  ealMbd  ti» 
plaintiff  to  the  yrqceedi  of  the  %a»daii<lb»han<<.rftfcaiifanja^ 
withstanding  KIs  liability  for,  and  mbpenuent  ftfiaenl  oi  iBe  billa  eiv> 
doned  by  him. 

.  X  HIS  ^tM  a  tire  facia*  agtUMt  tlie  garobhee,  upon,  an  at* 
tachment  and  judgment  ag^st  Lee%  The  queation  of  bir 
aroao  upon  tlio  foUoi/viog  facts  \  The  attaebmcot  was  laid  oo 
tlie  14th  of  Sisptember  1807.  In  answer  to  the  intermgatones 
put  to  tha  defendant,  under  the  Act  of  As^mbly,  he  stated, 
that  «n  the  l9Ch  of  September'  1 807,  he  received  fifty  cratea  of 
earthenware,  belonging  to  William  Lees,  which  netted  nine 
hundr^i  dolkirs;  but  (bat  William  Lees  was  under  acceptances 
of  certain  bHls  endorsed  by  tlie  defendant^  which  the  defendant 
htfd  been  obliged  to  pay,  llie  bills  having  been  paoteated  fi>r 
nonpayment.  These  bills  were  pMtested  hi  Augast,  and  were 
taken  up  and  paid  by  the  defendant,  in  October  and  November 
1807. 

WASHIJ^GTOITy  Justice,  charge  Uie  jiiry.  This  is  a  hard 
case  upon  the  defendant,  who,  at  the  time  this  attachment  was 
levied,  was  liable  to  pay  these  hifls,  as  endorser,  to  a  much 
greater  amount  tban  the  value  of  the  fhnds  of  Lees  in  his 
Hiuids,  and  if  he  bad  then  paid  thenh  he  most  undoubtedly 
would  not  hate  had  in  his  hands  any  effects  of  Lee8,«s  he  could 
not  hare  iKen  liable  fcr  «iore  tb^n  ibe  balance  of  account  be- 

n 

tween  Um  «pd  Lees.    But  until  he  pai4  th^,  bo  was  not  a 
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Ti^kr  w.  Gwdnefe 


creditor  of  Le«tt  andt  of  course,  tke  atli^mivr  boiiliid  4|irefr 
fiectsof  Lccs  IB  his  hands,  at  the  time  it  wasiaid^  which  couM^ 
aoc  be  aflbcted  by  subaequeot  credits;  to  wUdi  he  migha  be 
eAtitledl*.  The  law  of  this  sute  is  too  strong  to  be  resisted,  b 
not  onijr  dkd»fS^  that  the  gobcb  and  effects  of  the' absent  debt* 

6r,  in  the  hands  of  the  garnishee,  shall  be  bound -by  the  attaeh- 

^  •»  • 

ment,  but  that  the  defendant,  to  the  a^re  faciaa^  shall  plead 
fliat  he  had  no  goods  apd  effects  of  the  debtor  in  his  handSi 
whea  the  attachment  wa«  lexied,  nor  at  an^  tjkme  4ifHi€f  oil' 
whieh  the  plaintV  m  to  sake  iaauef  and  the  jiifjr  are  to  find  the  ; 
fcct  put  in  isBiiey  cnfe  way  or  the  other.  Now,  until  these  blUi 
were  paid  by  the  defendant,  he  had  no  claim  against  Lees ;  an4 
on  the  19th  of  September,  he  had  goods  of -Lees  in  his  hands^ 
ijrhich  must  dedde  the  issue  in  favour  of  the  plaintiff.  The 
case  tuu^t  be  decided  precisely  in  the  same  manner  aa  if  thu 
cause  had  come  on  before  those  hills  w4f%.piad  by  the  defend- 
ant^ Your  verdict,  thereftue,  must  be  for  the  plaintiff,  to  tMh 
enaounK  of  the  ei^cu  aclaiowtei%ed  kff  the  defondaot  to  ha?e 
Keen  m hiahao(da» independent  of  those hfHe. 

Verdict  ft  tte  piainHf. 

Levy,  fi>r  #ie  plaintiff.  '^    *. 

Hopkinaon^  £p«  the  defcM«i^ 
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^  PottDck  «•»  Pnlil  et  aL»  Assignees  of  Baker. 


.«HM 


p.  piud  a«im  of  oioney  to  the  United  8tftt6%  ts  sretj  of  S.  in  a  bond  for- 
duties.  S.  beernme  insolvenft,  and  assigned  his  elects  to  Baker,  wbo  t^ 
coived  <bur  tbousand  doDars  under  the  asngnmeBt»  mhiad  tlie  same  wilk 
his  ovft  fundi^  and  afterwards  becane  bankrupt,  and  the  defeii4anl»  were 
app<Aited  Ma  asrfgpces,  butnodRscta,  kiiBvntQl»|Hal«f  tlieeatate«f 
S-,  came  into  their  hands.  The  fiiiMMNUnad^  have  a  preference  a^ 
priority  over  the  general  creditors  of  ^Baker. 

Although  the  United  States  might,  under  the  sixt^Bft^  «i^on  of  the  Uv 
to  regulate  the  collection  of  duties,  be  entkkd  to  chum  of  the  defendant^ 

'  to  tbe  amount  wkaeh  came  into  Um  hands  of  B«,  as  the  attignee  of  ft.^  the 
pronaions  of  the  lav  do  ntft  e^^iA  to  tbe  susety  who  has  piid  die  bon^ 
the  aama  rigfata  and  piMeges. 

1  MiS  was  an  actidn  to  retover  the  balanc^  of  a  la^  sain  «f 
IBoney,  paid  by  the  plaintiiF  to  tlie  VniMl  Stiifcm,  ai  auretjr  lor 
Mr.  Swanwicki  in  a  custom-house  bond ;  Swanwlck  having  be* 
coiDe  ittftolvent,  and  having  assigned  all  Mis  estaOe  to  Baker  & 
Shoemaker)  in  trust,  first  to  diichaiy*  liis  coatora-hoose  bonds, 
tg  indemnify  his  sureties,  |nd  then  ui  4mst  for  his  other  credi- 
tors. The  plaintiff  received  sundsy  payments  from  the  asaign- 
tfiioi  Swanwick,  and  this  suit  wa»l>roiigbt  for  two  thousand 
one  hundred'  and  twenty^hyo  dollars  awl  thirty-six  cents,  the 
balance.  Maker  received  Ireiia  the  estate  of  Svanwick,  ap- 
wards  of  four  thousyuid  4<illar»9  wbicb  he. mixed  witfc  his  own 
mome^i  and  afterwards  became  a  bankrupt,  aod  the  defendaots 
are  his  asugnees. '  No  part  of  the  eslate  of  Swanwick  has  ever 
omne  to  the  hands  of  the  defendi^iHi. 

The  jury  ti>und  a  vesdld  Csr  the  pialecSry  subject  to  the  opi- 
nion 6f  tke  Court  upon  this  point,  wlietlier  the  plaintiff  is  en- 
dtled  to  MGOveri  and  4e  have  a  ptei^^oe  «Bd  priority  oyer  the 
general  creditMV  of  Bak^  ^ 


t.  • 
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'    IMMc  w.  Pratt  et  al.,  AsaigneeB  «f  Bakeft 

rr^^if/JW  jrOA;  Ji^tmtey  Mt^^nd  the  o|^ion  dfdi«r  Court.. 
The  quettipn  suteokied  to  the  Cotirtf  depeiiis  «{fk»k  Ae  sbety'^ 
Iftli  •eetiM'Cf  tfts  iMT  t«  re^slate  -tlie  ^llMtlm  of  duties,  Ut.f 
ffl.  IV.  of  the  Acta  of  Congren,  pAge  ^6.    Sy  this  it  is  M^ 
M|^9  that  if  the  obligop  h\  ft"oustoit>toQse  b«^iMt,  becotee  in- 
ttlVeiU,  or  if^hit  estAt%  in  the  hands  of-  the  ^executors,  adxni* 
9i(itt«ito«8,  or  aasifMttoo»  shall  be  intfufideiit  to  psrf  sH  the  debts 
s(  the  deeeaseii,  the  4ebt  due  to  the  United  States,  on  such 
iond,  shall  be  fitst  satisfied,  and  if  any  executor,  administrator, 
or  assignee,  or  other  fierMotij  shall  pay  any  debt  due  by  the  per« 
ion  or  estate  from  [it  steuld  bey^r,]  whom,  of  for  which  they 
are  acting,  before  the  Mits  due  to  the  United  States,  from 
such  person  or  estarte,  being  first -satisfied,  he  shall  be  answer* 
iMe,  in  his  e^irn  person  and  esttce,  for  thedelits  due  to  the 
United  States,  and  actions  at  law  may  be  brought  agdlnst  him 
lir  the  recovery  of  the  said  debts.    And  if  the  pripcipal  in  any 
suck  bond  Shall  be  insolvent,  or  being  dead>  his  estate  and  ef* 
ftcts,  whicb'  shay  come  to  the  hahds  of  his  executors,  adminis- 
trators, or  asslgneesi  shall  be  ifisulficient  for  the  payment  of  his 
debts,  and  Ae  surety,  in  either  case,  shall  pay  to  the  United 
States  the  money  due  on  such  bond,  the  surety  shall  have  the 
like  advantagf,  priority,  or  pfeAni^eslte,  for  the  recovery  and  re- 
ceipt of  the  said  moneys  out  of  the  estate  and  effects  of  sudi- 
iQsolvent  or  deceased  principsl,  as  are  reserved  and  secured  to 
the  United  States,  arid  may  maintain  a  suit  upon  the  siiidboiid» 
in  law  or  equity,  in  fall  own  name,  'for  the  l^^vefy  of  M  mo- 
neys paid  thereon.    The  (aw  then  proceeds  to  state,  that  ^ases 
of  insolvency  sIAlU  be  such  in  which  if  MMr  shrfl  have  made^ 
a  tt^ltintary  assignment  for  thebenefit  of  Mis  creditors,  life  es- 
tate oos  IxSing  stifliclrfit  to  pay  his  debts,  oS-  slliere  the  estate  of 
an  absconding,  concealed,  or  absent  debtor  is  attached,  as  well 
as  to  cases  of  legal  bankruptcy.  ^ 

The  provisions  of  this  law,  as  they  concfem  the  {Merest  sad 
security  ef  the  United  States^  are  so  genJDra} 'as  to  create  a  lia- 
bility to  pay  a  cust^aa^Kmse  bond^  wH  Miijr  in  the  original 
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debtoTA,  toA  in  ^mhbc  w)i^  l«(iA7<f€p0l8ent  tlieek,  but  in  anf 
person  iRbo  mar  k»ve  charge  of  t]b«  e»Ut«  and  eSbets  of  th» 
onginal  dcbtoff  or  any  oth«r{  whoi.iii  kgal'  i:o0tenipltftion»  Ipaa 
awde  himMlf  debtor  to  the  Unkad  Staioe  for  Ibe  wboie,  or  «%f 
^i9t  of  the  oligioal  deiait»  aad  tbk  fiafa^litf  ia  aecoiB{»anied  bp- 
th^  addkktnel  advanta^  of  a  preferetico  #ver  the  other  cfSedb* 
torn  of  U)e  fvaan  so  chargeable.  To  ^befli^Ufy  tbia  obaenrai* 
tkmi  the  United  States  possessed  a  right  of  redsvefy  flad  pre* 
lerence,  not  only  against  SwanwiCk  and  Polloeki  and  agaunt 
the  assignees  of  Swaowick,  but.jtgainst  the  assignees  of  Baker^ 
because,  by  his  receipt  of  four  thousai^  dollars  of  the  estate  of 
SwttDwickf  he  became  a  debtor  to  the  United  •StalLea,  and  he  ia 
a  persoB,  in  the  worda  of  the  Jaw^  for  whoiS)  and  his  estate  ia 
01MI9  for  which  <hia  assignees'*  are  adiagy  aad  in  that  ci^ckp 
they  are.fod^id  to  pay  the  other  credtebrS  of  Baker^  belore^thtt 
ddiK  due  to  the  Untied  Stated  ia  paid,  under  penal^  of  bei^ff 
themselves  personally  answerable  to  the  United  Stales.    ^ 

But  in  regard  to  the  advantages  reserved  to  the  au^ty  iot 
the  cvstom-house  bondy  the  prorisions  are  cooifhed  to  the  aa» 
tate  and  eibete  of  his  insolvent  lOr  dec^ised  /irvu^^lj  so  thai 
alUioiight  without  the  aid  of  this  law*  aiich  surety  may»  upoo 
common  lair  principlei»  have  hia  csittedy  i^ahMrtibe  represent* 
atire  of  hafaf  who,  by  receiving  ,the  effepU  of  Svanwick,  be- 
came  lifftble  to  pay  the  creditora  of  Swevmiokt  yet,  under  thia 
laWf  be  cannot  elaim  egakist  him  the'aaiae  ad^StfiUge,  prioritft 
or  prs|bren«ey  tia^^rhich  tht  United  Skalea  was  entitled;  be* 
cause  no  part  of  the  estate  of  Swaawick  ever  came  to  hia 
^  ipida.  The  vtoney  peiifr  te  Balder  by  hia  co^aasfgnee,  ^aa  min- 
gled with  hia  own^  probably  used  by  him,  tfid  cannot,  or  h»M 
not  bfio  speciBcil^  traced  intp  the  handa  #f  the  dehadepta* 
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Action'of  debt»  in  the  Biatrlct  Couft;  for  the  value  of  gpoods  stated  to  have 
,    teen  ftiduleaflyctttered.  TIm;  deobfation  stated  the  gtoods  to  have  beeil 
jflB^Mtad  iatftPWJadelpUa^  ^  whkb  entijr  wu  nlide,»«iid  &at  the  i^oodt 
#Bffe  aot  ii^oietd  aoMditV^^^MirAeioal  coit  at  Lnrerpoo},  tbe  plate  a| 
their  ezjtpitatioii,  wilb  a  deiifn  to  avoid  the  payaaeikt  of  the.dutie^  ot 
fMit  of  theiD;  that  the  goods  wecc  of  greater  vahie  liiaii  the  amount  ttf 
the  invoice ;  and  that  tibe  defendant  was  the  person  making  the  entiy^ 
contrary  to  the  form  of  the  Act  of  CongresB,  &c. 
The  olfbnce,  tmder  lie  Act  of  Congress,  consists  in  the  making  of  an  entiy 
*  ft^tn  an  ftwotw,  htkno^t  a/etual  oortiofthe  goods^  with  design  to  evadd 
AodvliM.    i7a  matitr  hov  ftwiilylWit  tiM  ittvoice  imy  be,  atiD,  if  M. 
.  «p4griaBHideiiccordlhgto^aeteatc<»^  thi^pmoni^^ 
of  no  offence*  The  Jaw  re^^uires  that  Ute  goods  shall  \m  entered  at  th* 
market  value  at  the  place  of  exportation,  deducting  diarges. 
The  declaration  imputes  to  the  consignee  the  offence  of  the  exporter,  an4 
makes  him  liable  for  it,  although  the  fraudulent  intention  is  imputed  by 
the  dechtraGon  to  ^e. person  making  the  invoice,  an'd  not  to  him  who 
nate  the  cktiy/'aiid  is  ptvsecuted  for  the  fraud* 

11  his  was  a  vnt  of  error*  ftom  the  judgment  of  the  Diititat 
Covrty  in  an  aclion  of  defet^  iRou^t  byitbe  United  States  agaiiMt 
Goodwill)  under  the  66th  section  of  the  ^  Act  to  regelate  IM 
collection  of  duties  M  impdvU  aftd  tcAnage,^  MMhA  3,  1799, 
lor  thevalaeof  cettsin  goods  afleged  to  have  beQr.6a<idBlentljr 
entered.  The  dechonstion  «tated,-ikit  after,  tbe  passing  of  th^ 
AiOt  ef  Congress  &c^  certain  goo<te,  te.  weite  imQMlid  \oim 
tte  portef  Pyisdelpl&ia,  te.  of  which  entry  was  made  in  the 
(yffit%^  4be  colleetoi^  ol  <&  )^rt  of  BhUsdelphia^  lee.  to  wft^ 
five  hales  of  UaAets^  kc^'ead  thus  ehe  gbode^  Hc^  so  eateted 
as  aforesaid,  were  not  invoiced  iccordi^g  to  the  acikf^  hs»f 
theiwof  at  the  .place  of  eap^nation,  fo  wil,  at  iiverpoot,  fcc. 
><Hii  iisi|^ni»jwrfmy  to  Inraie  die  dKtjha^r  •  pate  of  tiie  du- 
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ti€8j  Upon  tiie  irfd  g^ods,  8tc«  and  the  wM  United  States  in 
fact  Mf)  that  the  said  goods  were  of' the  Talne  of  1500  dollarsi 
fee.  and  that  the  said  John  Goodwin  was  the  period  making 
entiy  of  the  Mid  goods.  Sec.  as  aloKsudi  in  the  office  of  the 
said  coHeetori  See.  contrary  to  the  form  and  effect  of  the  »aid 
Act  of  Congress,  kp.  whereby,  and  by  force  Qf  the  said  A<^,  8cc. 
an  action  hath  accrved,  &c. 

.  The  goods  belonged  to  persons  in  En^aad,  who  were  nmnn- ' 
fccturers,  and  who  hid  sharped  them  on  lii^  own  account. 
Goodwhi,  who  mnde  the  entry,  was  their  agent,  and  Consignee 
of  the  goods.  The  goods  were  invoiced  and  entered  according 
to  what  they  bad  actually  cost  the  manufacturers)  but  at  less 
^an  the  genend  market  price  or  ^alu^  at  tha,  place  of  export- 
aticMi.  The  only  (question  agitated  in  the  Coott  below,  was^ 
\rhelher  snch  entry  was  coniatoiahle  ta  the  Act  of  Coagreae? 
The  DiArtet  Judge  chMrged  the  jury,  m  thit  if  the  goods  wore 
entered  acooHBng  to  invoices  below  the  market  fiHtCy  as  gene- 
rally prevailing  at  the  place  of  exportation,  although  according 
to  the  real  cost  and  value  thereof  to  the  exporter  at  the  place 
of  expor^tion,  the  same  were  liable  to  forfeiture,  and  the  de« 
fendant  liable  for  the  value  thereof,  Sec;  that  the  law  means, 
the  general  value  of  goods,  incUidiog  all  costs,  ahargea,  Sec. 
making  the  total  hit  general  paid  by  tlie  Importeia,  and  not 
rely  the  vdoe  to  a  ounmtetuiot,  or  caaaai  fortimate  por- 


M 


The  jury  Hating  fonntfibriiie  United  AlMa»  judgment  was 
loodered  actioidingly,  upon  which  this  writ  of  error  was  brought. 
If  waa  assigfBed  far  orror^  that  the^District  Judge  had  misdi- 
lOeteA^lMi  jury,  as  above  suted ;  a«d  also,  /<  that  in  the  decla- 
ration of  the  pbkintiA  below,  no  offence  against  the  Aeft  of  Con-. 
IQreaa  ii  charged  to  havo  been  coi^lilltod  by  Ihe  dfinodiaii  " 

Several  other  errdlrs^oraaasigaoE^  whaohliiinot  m«fceistf 
toaetici. 

JPorihe  plaBfltiff  m err^,  it  was  oeMended,  that«  a|>oo  a viow- 
of  thedUfoiotti  aeclioai  of  tte  Aal  of  CcmgMai  fooda  akooW 
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invoked  wd  m^iitrmcat^tktg^mwtaaytMtf  nmHy  icpt 
^the  exporlor  «l  A^  phf^^t  fSipot^^kmt  tod  »ot  Mcofdil|9*1» 
their  market  ▼«!«»  &^i%  Tke  <Bter«iit  BcntiooB  spe%k  of  f|bt 
.^try  being «Mde nceecdMiiptD the co9ty fitUmnaotif  amimi coi% 
0ciual  and  val  C9l$  1K0M*  36.  M.  66.  in^deese  (hero  ift  ti&  iv- 
Toice,  bjr  which  to  eMttrtfia  the  €Q4$f  then  otUj  »  Ike  «a/«% 
.necertidned  by  npprais^^ent,  ta  be  the  nilew  The  entry  i«  ee 
^be  made  fipan  oath.  Tte  owner  can  tell  what  the  godUa  eoat 
him,  but  how  can  he  anfely  awenr  to  theiir  i^eral  maiket  vdutf 
The  coat  ia  fixed  andaacertained-*^the  market  price  floctnntiiif 
and  yarying^-one  thing  to-day,  another  to-niomw« 

Upon  the  estepdflO  to  ,the  decl»nttion«-^l  ciroumstancea 
neceaaary  to  conatiinte  the  offm^  mnttte  la^  in  the  decline 
|ion,  and  rooire  formam,  9ia$nii  will  not  aid  the  omiankMiw 
Chitty  on  Pleadingi  357.  1  Sail^^U.  Cro.Eli2.d31.  sCena. 
*jjB%.  aae.  36^.  Every  wofd  staled  bk  Ihia  declaration  .may  te 
tmmt  and  f0^  no  offence  oemndtted.  T^  constitute  the  ofisnce^ 
$km  fpoda  mmt  be  entered—entered  on  an  inveice— the  invoieia 
piiodiMfld  tp  the  collectoi>«»the  invoice  not  according  to  the 
actoal  coat)  and  it  mnat  bei  with  intent  to  evade  the  dwiiea«  or 
a  part  thniwof.  Under  thii  decIarMion,  the  eiKtry  might  have 
been  made  Vithont  an  invoice  or  the  cost  stated  intheinveioe 
mi^  have  been  ab9v&  the  actual  coat»  or  the  market  price ;  or 
the  entry  may  have  been  mede  by  «Mgent;  in  either  of  which, 
caaesi  no  offence  would  have  been  committed. 

For  the  United  StfiV&s,  it  was  argnedf  that  the  entry  mnef  be 
made  according  t^  the  geperal  m»ket  value  or  price,  at  the 
place  of  expc^tatkm.  The*  policy  of  the  li|w  requires  tiiia,  in 
(H*der  to  have  a  ttnif<vm  standard.  Were[  k  otherwise,  at  woM 
be  impossiUe  to  detect  franda  upon  the  revenue;  for  who  caft 
tan  what  an  artiele  eoit  the  particular  i«p#rter,  if  it  differ  frdtti 
the  general  Yahill)  It  n  tmni  the  worda  of  the  law  are,  cph^ 
«nd  eelsia^  eo€i§t  bnt  thaf  tm^^mi  m  tke  ii^e^^.  tjtp^rta^tmi  ■ 
not  the  eoat  to  the  manufacturw^  or  p^iticiilar  esporteiH««ior 
at  the  place  of  man^£Rctufia»  or  elpewhero-i-lMit  e*  tb9  place  qf 
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«^«rt4life«l*  IF  VtfMPe  CMt  totlie  pAf*^  unre  iateiMM,  there 
jwmld  k^  M  need  le  tqr  aof  thiig  ^Mt  place.  AsoMdlngly, 
iyr  t)ic'9Mi  secckiB)  if  Um  coUecfor  sofpecto that  tbe  goods  are 
#ot  lav»kcd  at  a  mmh  equal  Id  thft  at  mhick  tk^f  hav^e  been 
n9uaUf  9€ld  at  thevplace  from  irltecll  tk»f  are  imported,  he  is 
ift  take  tken  into  cnstodj,  Sec.  uotf  Ibeir  va/s^  at  tbe  timd 
said  place  of  exj^rtetioD,  be  aseeitaiaed,  fce.  Whf  so,  if  nM 
special  coat  to  tlie  partidklar  iaspsiriar,  be  tba  mtofto  enter  by)' 
By  that  constnictioa,  heboiaf  hm  coteriaf  his  goods  legaftj  and 
fniljy  and  yet  tbe  coUestor  be  faouad  to  take  them  into  custody, 
'  under  thia  6«th  soctian. 

As  to  the  declarstion^  it  fottefws  tbe  wards  af  die  Act  of  Con- 
feass.    In  fatying  an  offienee  under  a  atatuka,  Ikere  can  be  no 
butter  rule  than  to  Mk>w  the  terms  of  it.  Hei%,  the  Yury  wordf 
«sed  in  ^e  Act  of  CongnoMt  are  used  in  thfi  oarraiiv^.    H 
then,  that  Act  cr^ea  an  ^Bmoot  tkia  deolaration  must  propsll^ 
charge  it.    It-  states  the  eiftry  to.  have  been  madairkk  iutout 
unlawfully  to  evade  the  duties,  fee.    T^  mltfwlm  tiiufpaift 
kffity  of  being  innocently  entered*    It  is  saidt  that  msdar  'tku(  * 
deolasatiun  they  may  hare  been  antensd  without  sn  iii?6io«. 
But  that  is  not  so ;  for  it  ssfs,  ^«Jthe  said  goodsi  so  unfeared,  fee. 
Wise  not  iuToiced  according  to^'thsdr  actual  cost/*  ftcc.    This 
imports  an  kwoice;    Thcyt  could  not  k«ra  been  iuraiced  above 
their  cost  or  Taloe;  for  thu  declaratiouuagrst  it  waa  ^  witk  in- 
tent to  oTsde,''  feQ^ 

.  IFwdr^iGr/A^Q70A;Jka^i9s^dblivcredtba<ip^ 
Thia  IS  oneef  theae  cases  which  too  frequent^  occur*  in  wkiok 
Ike  Court  is  caHed  upon  to  interpfst  legislatsae  ezpreasiuua  of 
doubtful  import,  without  a  clue  to  ascertain^  with  preciaion^ 
what  waa  the  real  iB«antion  of  the  frunfeiu  af  Ae  law.  AAsr 
the  claaaat  emmunulieo  of  tkis  pufait  on  wbWi  tbe  contiwTavaf 
kungs>  we  can  tru^  saf»  that  our  mind  nMier  inalinea  to  the 
opiaioa  which  wo  tflnll  detifW}  than  that  w«  iml  ufull  eoufip 
denee  in  its  cartectnass. .  . 
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The  point  of  law  ttt^  b^yecided  io  this  0U^4Wif»B  oill  of  &k 
36th  and#6th  st tiottft^rf^yo^Aqj  iiapa>»if  dtttle»#  tke  fmMr 
<  which  presMtolt  ttenilMbyirliMii  ywilii^upoftcd  iatof  the 
lilted  SMm  are  le  In  «Mered,  with  a  vtov  li  tJMr  aaff«ftal%- 
oietit  of  the  daties  to  to  paid  Ibereon ;  and  ti^  latter  inpoaea 
flie^penalty  to  be  Incmved  \y  a  ▼iolation  of  Ihose  mlea.  But* 
4e  arrire  at  aaijr  ^i^^  like  a  MDect  uodersta^^ng  of  thi^  aub- 
jl^ty  we  must  tora  lBM»me  eilliNr  secllonaof  tMi  law^  ana  fraoi 
the  whol«i  obtalKiy^flf  we  can,  a  view  «f  the  nfBteoi'  by  mich  this 
branch  of  the  public  revenue  was  inteiaded  to  be  aacui^d. 

In  the  first  plaee^  tW  owBet^  eeasigBee^  or  frctor,  is  ^ei|iilred 
to  make  an  emry  in  w<itiit|^  and  in  th#  entry  to  s^ciiy  the 
marka  of  the  packafeai  and  the  fodaia  aQ|t»  incladieg  jchsrgdl» 
itftthe  money  in  which  the  invoicea  are  made  o«t^  and  la  also 
t^  produce  the  arifiadkinveices^  v^  ether  doMaqvits  receiTed 
i^liao  of  them.  Thcyeaiithed  few  of  this  entry  Mtcifie^ 
tif%i0miue  oMt  dijfcrent  artyias  sufajecM*  apecif  c  c^es,  as 
alee  tte  Tsiue  of  mA  as  ara  siAject  t» .  out*-  valorem  duties^ 
The  entry  is  to  be  verified  by  an  eaith.af  the  mrty  maklbg  the 
entry,  that  it  caiataiM  acme  accoiftiH  af  aH  the  gmdl  so  im- 
portedy  and  of  the  coat  ih^leof,  iii£hld|M!f>  all  charges ;  that  the 
invoice  produfad  ia  geoutn%tindthe  only  one.  received  by^bia% 
by  which  he  is  charged^  oa  is  ta  sd|j^M»t»  aiid<aliat  he  ikaaws  of 
no  ochert  and  thai  if  be  akny  1^  thareajar  -mcei  ve  any  e|her»  he 
will  coaawittnicale  it  ^  ikiMtflGe.  •     .  n,  .     *       * 

Uf  for  wa«t  of  an  inciai^,  tahmv  dltel  •ease,  an  imp^fict 
entry  ia  made,  ao  thai  tW  partieulaWf  al4N?geade  aae  tuAnownf 
the  gooda  are  to  pastf  to  aM(  remain  in  ^.  pgtaamoa  #ftljie 
aaUector,  until  thepit^ulafiCQat or vakie;  m4ke caie m^tei 
shitt  be  jMeHaiMil»«iMM4i*y  the  exhibition  ^ttae-origaaMl  in- 
▼einfi^  a»  by  «ppnwieihffit».  at  the  option.i»f  the  iai^rter ;  to^ 
whlchb>iytirpose  %w^  merchant  4Hi»  4a  V  oliHaen»  one  by  thf 
ceHevtor  and  tl^^jolA^  by  the  pioty,  |vho  «e  m  value  tkm 
ynpdai  Md  their  v#uatian  ia  t» be fefifiedJf1he«MkaC  the 
appraiaera,  thii  \he  prices  aAxe^d  to  each  article  arei  to  the 

Vol.  II.  *  i^R  -       •  . 
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best  of  iMlr  liulkted  }u4||i^e»t)  Ihe  l»u»  and  actual  lvalue 
ar  «iar  tMnm^at  the^imce  <if  4xp9natUm.     . 

Tti#  ttode  ^  f^oemiinmf  ttie  otf  hiiifi»tm  rtflBft  of  dut^r  at  tfte 
pkeb  of  impoitatitio,  ia  to  be,  by  ojiiiig  a  certaiHrper  centagle 
to  Hio  actaal  coil  of  the  article,  indodhfg  all  chargta;  comtnii^ 
lions,  otiteide  packages,  and  inau ranee  ^nly  excepted.  '*> 

If  .|he  .goods  to  entered,  sMH  not  be  iovoiced^according  10 
,the  actual  eos^boroof  aC"  the  piHiee  <>f  o«pibrt)ltfoit,  with  desi^ 

^  to  eradirtlie  dotietltereoos  the  goods  themselves,  oMbe  valuer 
ai^  dedarod^o  be  foiCeited.   ^ 

*  11  liio  coltector  suspoda  Ibot  the  goods  ore  not  ioToiced  as 
bigh  as  tbey  hare  beefr  usually  solMsnt  tbo  ploee  ffxmi  whence 
Ubey  wore  imported,  ti^ia^fiMake  and  ^kbep- possession  of  them, 
until  -thiir  valoe,  at  the  Siiafio  and  place  of  importation,  is  asdjPr- 
tuvied,'ln  tb^foatiner  prostribed  in  Tslaitioii<^o  imperfect  ,€i^ 
tries,  atql  until  the  dutisii  so  ascerisinoiv  are  paid  or  aeciivdh 
but  in  case  of  a  ^utMcutioa  to-Offiiroe  tho'forfiJkore,  such  ap^ 
praisement  is  iiottaoxcludebtherpiVK>t'of^be  actoal  aod  relA 
cost  of  tbe  "goods  at  iho.pl^ite  df  exportation.  • '? 

.The  .^hoib  caose  tiisos  upon  the  •legislativvi  rooaning  of  tbe 
word  jeo9t  The  DIsrHct  Attorney  tentends^  tbat  it  ia  synony- 
flisus  wiib  valuct  OF  market  pri<fb^  and  the  importer,  tiiat  it 
means  %be  price  «bey  cost  tbe  individual  ftt  the  place  of  export- 
ation. Vbe.torm  is  oenolbly  #f  e<{iiifOM  oioaiHiig,  «D<bis  some- 

•  Hna^  used  to  expfoss  tbe  value  of  aliiiiig,  ami  aomo^mes  tbe 
priol^  paid  for  It.  '  MbpossMOf ^vo  most  eadoAToor  to  tod  out 
from  tite  law  itseUv  fh^  meaning  tfttaclMd  to  tbe  terms,  by  tbo 
legislature  orbop^sael  11. 

-Tbo  actM  coat  at  tbe  place  of  ^portatSon,  tod  tbo  priiHO 
cost  and  all  eharges,  are  cleariy  usi*  syooiiyinooaly  b^  the  lo- 
gislature ;  fer  tbenmporter  ia  oeqoirM,  by  tbe  tbkty-oifttb  oeo- 
tiyso,  to  make  blv  entiy  ajfroijny  «o  tbo  pAaa  cost,  (aot  say^ 
ing  at  the  place  of  oxportatbin,)  and  ditflgoo;  and  tbo  antf- 
sixtl\  seotlan,  fWM  imposes  tbo  penslty,  4rops  Ibo  eacpreasion 
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of  prime  cMt  and  clNir^,  and  iu^itiMbft  the  •ther,  acd!^ 
cost  at  the  plice  of  y|iiKgik>n.^    -  '       * 

Wh:it  then  MioBstiiu«M  the  aetuiJ'  f:mti^if'^t»  articft  «t  any 
^*ticular  place,  whiA  1»  purchased  there  to  the  pnrfMle  e^ 
being  exportQdii.  and  wlillh4ft  fctullly  expoitfed  ?    The  answer 
ift,  the  price  given^  and  e4mf  charge  which  afterided  the  pnr- 
dsfie  aad^the  exportatioii,  p|dd  or  suppeaed-fio  be  pM^pA  tike 
phMDe  whence  th«iaHicle  is  expmted.<  The  acta^  cost  of  A  bal^ 
of  goods  fiircKased  at  lAt^rpool)  ii  coni^6si^itf«tbe4|kiee'paid' 
fir  it,  or,  in  other  words,  the  priiM  <llei  and  cMrges,  iibd-: 
llig  eonKniisuon8.«tt  t|M»  purchase,  the  packages,"if  atof,  and  if 
the  gveds  were  purchased**!  ^f  atmufactory,  then  It  iitslvd^* 
not  oi^  the  prim0  csei^and  all  charges  attending  them  to  the 
^o  of  expQraaio%  bft  also  the  thsrges  bdm  meiMiofied, 
perhaps  nwiy  others.  Whsft  ivthe  ineaniii||pf  the  market 
pkomf  or  value  o&an  4|(|cl%  at  Hie  pliu5ttar  eKpertitiemf  "lUie 
Mwrer  is,  th«  priee  at  vUeh  aAch  'aMefes  are  sold  and  pur- 
chasei,  clear  ef  anArf  Khargii  bud  ench^aa  is  hid  upon  it  at  the 
tine  #f  aale.    This  is  m»i  orAf  tto  general  cAiteaning  olj'the  ex- 
pressioii,  but  we  ceiieeavie  the  !e|{M^titre'M  nnderetuad  it,  be- 
cause the  collaator  is  di«M|e4  to  ha«p  the  artides  d^prai^sed; 
in  cases  wter»  He  auspacts  tk^^l^'itivoiee  price  is  beHnr  that 
•  at  which  the  Mine  kind  of  goaxls  tar  «»iidN^  been  eold  hi  the^ 
place  whence  the;f  #sieifAnj|(IHad,  lAd  the  invoice  price,  we'- 
know,  must  be  the  act«»l  €^*of  4he  articles  at  the  pHEcrof 
exportatloB.  .  •=  ^■ 

N#w,  if  thite  generil  ikfuitie^ptaveofrect,  we  are  inclined 
to  tluttk^tlMt  the  sectioff  of  the  law  whkh  felates  t6  tte  mode 
of  estiasaiiiig  x^advulortm  rate  of  duti<fc,'will  assist  us,  111 
tte«matt  degfieeiriA  eBp^ttAding  the  terms  on  whMaJk  At  dif- 

TUisu  duties  «dlP9  to  be . estimated  Hjr  adding  a  certain  pAr' 
nenfga-to  the  actual  «oBt,Jnclli4hq(  all  Aarges,  commiaslons, 
lie.  excepted.  Now,  if  the  aetlnd  coat'^^f  dM  artitk  at  the 
itese  o^exp^Niiiiiiijeesen^rity  iiidndeaall  sutoeqtient  charged 
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iitciarnMl  at  tka^ylmb  ui^lu^iog  cou/^omum^  £ccn  and  if  the 
narktt  pric^  of  the  artkloattJMt  9i§im4tf9  aot  iMliide'theiiit 
tjbtD  U  WQ^  Mcte  ^^4it  jMpaii  uimftt'^ary  to  dMkre,  that  to 
<iie  mal  et0l  ahovM  be  added  «tt  elMryWf  if  the  Mai  cost,  at 
^jffnrift'*  .to  the^market  price*  waa  iMepded. 

We  MK  awaMf^^hat  it  may  be  aaME|h»  anawer  to  tfaiai  that  th#, 
jcharges  were  specified  for  the  |Hii|>oee  of  Uie  eftee^tkm,  wpA. 
perhaps  thia  may  have  be^n  th%faiie»  but  tmt'Msf^  if  the  pc* 
tual  ceet  l§K:«aMrily  iadudeft  ali  xbacgear  thtf  ar  epfjaa  of  com* 
«iiii|tea>  &c.  SMghl,  wifff  Bti^  |>iiapriety,  have  been  aaade  la 
the  actual  f aliie^  wiihout  apeeifyiag  mf  pamcular  paMt  o^ 
vtuoH^the  aatual  velna  waa.p««ipDapd»  «^ 

Hav^  adaaaced  tbH^  t^is  !•  wr  •eyhefter  the  legielatsre 
xaeaoii^  of  thete  ej^pveeaklui  let  ua  inqoic^  wheA^r  the  othi^ 
fiQiviaionapf  U^e  l«w  coa^iat  with*  the  caaatfueiioii  which  this 
•abbve  eomf  oC  iwa%iii^  aeemtio.  c^^afktnmoti  tmd  hoar  M 

*  it  is'practieaUir  condueivw  to  the-ieanrily  of  the  foveoui^  $km' 
'iiltimate  object  of  thf  whoh  igretffi^  aod^ilto  tm  iha>  cnioeoi 

"  .ance  of  the  tndividuaU  finoat  wthowi  thato^orenue  15  to  he  4eesv« 
ed*  For*  jf  «tbefr  |^l||»  of  the'.Uw'  are  «t  lontiMe  iirith  thia  oon* 
atruction#  or  if  iia  adepftml  s^l  bo  tmmd  10  proaoioa  to  anhiect 
the  pfKioe  to  be  ^harge^  wifh  th#  dotioe*^  hatdApa  which 
ore  uflroaaonable  aoA  ujpiitj  theae  coi»ideff)acio»a JMay  be  aulB-   • 

*  e|ont  to  induce  u^  toiornhjac^lhOLiil h^  oafctlmctiaa  which  hea 
heoD  oootended  t^r.     *  ,  V. 

In  the  first  place,  IhCP^it  ia  aiCuml'to  efpect  thai  the  legia* 
lature^  when  it  ifapnare  gpffj  the  eoileol^  the  dWicato  datiet 
*  of  detoglb^  oDd^POt^uting  every  ttttoqnpt  to  defmodlho  ro* 
'  v-anue  by  aa  under  foluatioo  of  tho  gQ)^.sul|pat^.dal|r,  and 
fcr  thia  nM#0<K  clothes  him  with  ves|i  oauamdinpaf  poweea^ 
Wteldy  at  the  nme  dme,  be  inclined  to  *Mai^h  him  wM 
$0^  to  which  ha  qight  m$  »U  OiMa  appeal,  wAiiout  de] 
upon  tfke  aoiosri^y  of  the  (M|irMual>  whpt»  ^poduct  br 
liberty  to  sttspeet,  aad  arithaii.  ^  ucuae  for  aiupick% 
his coodiiet has-tetofohsr    H  Mnos  tho  gftswiSiiiiai  thgi 
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l^fikfe  for  wMieiiilie)r4ii«if  i^MB  i^tfly  ttfldrin^tlie  jfikee  Whence 
they  were  kajfoneA^  h^  \»  diMvited  to  tilMl  tm^  t*etasn  possess 
aion  of  thetti  until  th«il*  vrfue^  M'the  time  and  placA  #f  inl|N>rt«^ 
mion,  is  a8cM||tted  by  ap^nJaeys,  and  the  dtitiea  paid  or  se* 
evi^ed.    TMa'stepYimiat  ^(gfB  ht  )Acoiivefllenrt  and  injurious 
IriNbe  hipcmtr,  loMf  Ifcweim^}  we  cannot  anppoae'tb^  the 
pqmer  wan  hHKMM  «n  ^  at^HnalUy  lS3Bercia(*d»  boWeve ffmght 
the  grwM  of  atiapMRi  Aftfrht  4>e "    Bnf  who  cdnl#  aay  (hat 
Ike  Mii|ikiMi  wae  obvionnlf  uaififlftade^,  if  the  price  paid  INghe 
.'Ifonda,  and  <lm  •iyg»»>*were  the  Mn  o^Whkif  th^dulies  were 
to  be»eBlimti|lf    TM  #ivi4ce  Is4he  e^ence  of  the  party* 
rhmm9l^  mttfiHktm  may  ht  entertained ;'  and  whether' 
t,-or«[iytlliep  nyidenoe^  a  ftiet  ^Hth  whieh  Ike  elector 
iftuat  be  totfltty  nnacqaainted,  oiigbf  saMy'  to  h^  relied  opon;i 
mtT'  taeqwanHy  %e  «  nwwe  f  MMt  Ibr  Ibapicion,*  iHufn^mes  a 
jMMMbi»S»0und  ef  au^etony^iirt  9t$ltciif  in  any  instance  can^ 
Ite  iMsdnei  «f  «kl»  wfica^)  fe  thi»  teapect,  he  certainly  con-  ' 
dMMMi.     But  If  the  toarket  pff^  ot  the  goods  at  the  place  ^f  '  '^% 
eicpMMtM,  \m  that,  iritMBng^lc^tfrgea^  «^n  which  tbe  duties    «  , 
are  t«  bt  thflP^bdt' tlMi  mm-miXj  the  1|M  t6  be  ftscilhalhed»i|^ 
con'e8poB#wllii'flMiWtnAdaM'by  wMi^  itis  to  be  ascertained, 
b«t  the  atandaadiORalf  Is^ao  far  unltesn  and  apparent,  ths^he'| 
oftcer  aaiqs  A^m»  «lbe#  €litri«i  in  hianilie^  and  from  disinter*  ^ 
eated  witMSaM,  «t  any  «Mtti«nt  teainfa*  fidrness  V  any  t>atf9^ 
cular  entry.  'It  wuMJiNiimi  mma^iUd te  some  measure^Ai.*' 
sQid,  lo  teattka  ▼erity  hi  A  yani^HlnKt  by  a  standard  totally 
unUke  the  act,  and  ^eaiiftg  no  relalkm  'to  It  ^  and  it  fnust  be 
admittodf  thsi<i>i  inc^igniky  woiM  freqn^ntfy  happen,  if  the 
market  pma^  any  aftiele  wei^  made  the  sliMaiil  Ibr^fixine 
tlie  filM  wM€M(hal^^Mkle  actually  cosC.  ^ 

Agiin;  In  HiA'fbrm  of  fke  ettry,  "«$  prescribed  by  taw,'  t# 
is  fequiFlAto  sti^5  nei  tM  actual  cost  of  the  alticles 
l^eef  exportation,  bm  liie  value  of  those,  subject  to 
tte  diglMm<liitto  of  •d  tHthrkm  duties.    The  Change  of  ex- 


r 


r^. 


I   504 


I* 


.  PEMNSYl^VAIHA, 


■rik^*! 


**^ 


0oidviB  m.  The  Cnited  Stflln. 


4 

Most  tme^tMfi  ii  w  the'  Milling  of  «n  entiy  apM  m  hiTolce 
below  th«  tctual  cost  of  th«  .goodft^  «"M  detigm'to  evade  tk€ 
4mti€9,    No  msttar  .Jiow  teuMenC  Ube  inroioe  m«f  be,  still,  if 
Ae  intiy  be  made  Eccordng  to  the  actual  cott^  the  person 
making  the  entry  ia  guilty  of  m>  ofbnce.    NeititfSr  ia  he  guilty 
of  any  eflbncet  if  he  make  the  eptry  Oipon  an' invoice  a^^e  tbc 
ac^uaVcost  of  the  gooda;  becaiiae,  h^  thaf  case,  the  revesue 
is  not  defrauded,  but  ia  besfsfled«    Aut  t^ia  declaration  makesv 
llie  ofWnc^  to  consist  m  the  eaiatcnce  of  an  invoice  which  did 
hot  tfgree  with  the  actual  coel^  and  upon  thia  deckiatieci,  the 
linked  Alatea  were  net  boynd,  it  the  tiM,  to  abmr  that  the 
entry  did  1M  correspond  with  the  hctwii'rost ;  tM*,  if  the  fiict 
had  be«D,  tH^t  the  ei4ry  dil  oorrespond  with  it,  or  was  even 
higher,  still,  t&e  United  StaUiTweQi'enteled  to  a  verdict,  if  lfl% 
invoice  was  ehywn  to  be  lower  <han^4he  actual  coat|  no  matter 
at  what  prices  the  entry  vms.niaie.  Beaidcst  the  invoioe  is  gv^ 
tierally  the  act  of  the  exforter,  i«d  the  entry  always  ctoteftliw 
itofiortcr)  cooaignee,  or «gtnt.    The  declar«kai^ therelhre,  im- 
putes to  the  consignee  the  <HFence  of  the  exporter,  and  mi^es 
him  liabl#  for  it ;  atid  thai  too,  ahhoifh  *the  fraudulent  inten- 
tion is  impufted  by  the  declaration  to  the  pesaon  making  the 
invoice,  and  not  to  biai  wlio  made  the  entry,  mA  ia  ph>secueed 
^r  the  fraud. 

Upon  thia  ground^  therefore)  the  judgasent  of  the  District 
^urrmust  he  reveased.   , 


Mere#th,  Chauncey,  and  ^wlai  ibr  t^.appeUant. 
Dalbt8|,D|Hriil  Attoiney,  for  t^e  United  States. 
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clwae  of  thk  secte,  H  is  i 

should  be  as  iohabituit  of  the 

if  he  be  tfcere  lerted  with  tk 

habitant  «f  that  slate,  the  pL 

jurisdiction  to  that  Court;  ir  ,„.  Walton  8c  Cama.. 
sued  in  the  Circuit  Court  of 

an  HAabitant,  if  the  process  ^  under  an  order  of  Court,  set  awde,  because  of 
But  the  question  in  this  casrtake  as  to  mattcps  of  fact,  appearing  by  the  cri- 

of  the  want  of  jurisdiction,! 
writ,  but  who  is  not  declarec  . 

'  y  w«  law  and  pra^atne  on  upon  exceptions  to  the  report  of 
Wtorn  non  en  mventut  as  to  .^  of  the  Court,  the  report  was  set  aftide, 
w  the  other,  the  plairtia  plain  and  palpable  mistake  of  the  re- 
««  f,  thou|;h  upon  a  joint  t<  fact.  The  mistake  appeared  by  the  ex- 
the  return  on  the  writ.  Thi^jes  themselves.  . 
^  good  reason  why  the  defe 

ces»,  should  avail  himscJfo 

?;««»« to  the otherperson 

«;«nWm,  and  is  no  longer  u 
the  cause. 
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Most  eortiii^,  it  w  the'  Milling  of  «n  nntrf  ii|Mi.«tr  itnrolce 
Mow  the  ftotual  coat  of  thet;goodftt  vvM  detign^  evade  tht 
dMUic:    No  mcttdr  J^ow  fiHudnleDt  the  imroioe  1017  be,  still,  if 
iie  mtry  be  made  nccordmg  to  Che  actual  cost,  the  person 
making  the  entry  is  guilty  of  qo  ofcnce.    Nei^^k  he  guilty 
of  any  oflbncet  if  he  make  the  eptry  ii|»eii  an  invoice  oHa/e  the 
a^ual,cost  of  the  ^g;ooda;  beoeuse,  b\  thaf  case,  the  rereBne 
18  not  'defrauded,  but  is  be«ei|iled^    But  jhM  declaration  maMbtr 
Ihe  o Anc^  to  consist  m  the  endtcnce  ol^  an  innMice  which  did 
hot  agree  with  the  actual  ces%  and  upe»  this-dedatatieii,  the 
Umted  4lates  ivere  net  boond,  at  the  trial,  to  show  that  the 
csitry  did  ttst  correspond  wMh  the  hctiMl  *T:ost ;  Ibr,  if  the  fiict 
had  bteh,  t^at  the  emry  dil  correspond  with  it,  or  was  even 
higher,  still,  thm  United  StaMTwey^ei^led  to  a  verdict,  if  «■% 
invoke  was  ehawn  to  be  lower  4lian^4,he  actual  cee^  no  matter 
St  what  prices  the  emry  tsas  ma^   Bt^iWtSj  the  inw^ice  is  ge^ 
nerally  the  act  of  tbo  ex|^edrter^  fMkl  the  tnui^  aiwi^aAatef  «b# 
imtiaa:lei>  consH^nee,  or^gAnt.    The  declairatiffi,  tkersibre,  im- 
putes to  the  consignee  the  olTence  of  the  exporter,  and  fnalkes 
him  liablo  for  it ;  stid  thin  too,  ahhoAfh -the  finosdulent  inten- 
tion is  impufted  by  the  de<lat<atioa  to  the  peiaflM  making  the 
invoice,  and  not  to  him  who  made  the  emi^,  aid  is  prosecaied 
(>r  the  fraud. 

Upon  this  ground^  theirefare,  the  jvdgmeDt  of  tlm  District 
GoiMt- most  he  revmed.    , 

m 

,  Mere^h,  Chauncey,  and  %wl6,  iu*  the:appelUnt. 
Dalhi8|,.D|rtriit  Attosney,  for  tbe  United  States. 
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GrAIG  '9«*  CpHMINOS. 

Action  by  Oraig,  a  oftzm  ofKenhukjf^  agviut  J*  P«  o  oVtVen  </  JBkmhOr- 
kam.  Mid  Gumming^  a  citizen  of  PmngybaamOt  upon  whom  atiSf  the 
procesB  WW  tenredy  andjfion  e«/  invetthu  returned  by  the  Maitiud  ••  to 
J.  P.  Cummings  entered  h  plea  to  the  jurisdiction^  statii^  that  J.  P.  was 
not  a  cifttzen  of  PennsylTania,  but  was  a  citizen  of  New-Orleans{  to  wlucb 
there  was  a  geseral  demurrer  by  the  piuntiflr. 

ly  the  law  and  pfactice  of  PennsylvaniSk.  if  the  sheriflT  return  fl0ft«tf  imm^ 
!■»  aa  to  otte  defendant,  and  service  of  the  writ  on  the  other,  the  pMmiff 
iQay  prooMd  agahmt  the  latter  on  a  j^nt  eoiitnu:t»  atating  in  the  dediini* 
tiqn  tfas  return  of  the  writ. 

The  defendant  who  has  been  served  with  procesa^  cannot  avail  himself  of 
the  want  of  jurisdiction  in  the  Court^as  to  a  person  who  is  se^'ered  from 
hiniy  and  is  no  longer  to  be  considered  a  defendant  in  the  cause. 

Action  by  Cralg,  a  citizen  tf  Kentucky,  agatiwt  J.  P.  a 
citixen  of  New*OrleaDs,  and  Cummings,  a  citizen  ttf  Pennsyl- 
Tania«  Tkc  process  was  served  pin  Cummings  onlf ,  «Ad.  nm 
eH  inventus  as  t»  J.  P.;  and  the  declaration  is  afaioct  him 
only,  reciting  tiM  if  fit  and  the  return.  Plea  lo  the  juffbdictions 
stating  that/.  F.  was  not  and  is  not  a  okisen  of  Pawoaylvania, 
but  was  and  is  a  ckiscn  of  New-Orleans.  To  iMa  tliere  was  a 
general  demurrer. 


'        1 


WjiffflMGTOJ^fJusticeydeiiyeved  the  opinion  of  t^*Court. 
If  J.  P.  had  been  served  with  procew  in  this  case,  Jie  might 
have  pleaded  to  the  jurisdiction  of  the  Coiifty  becauaof  by  the 
1 1th  seetion  of  tbe  Judicial  LaW|  the  CoarC  eannot  entertain 
the  suit)  except  an  idfteB  be  a  party,  or  iIm  aoit  is  between  a 
citizen  of  the  state  where  the  suit  Is  brought,  and  a  citisen 
of  another  slate.  But  neither  Craig  nor  J.  P.  ia  a  ckiaea  of  this 
state,  wliens  tke  suit  h  brought.  *'It  is  true,  that  under  another 

Vot.  H.  .IS 
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Slis  admitted  at  the 
state,  if  the  sheriff 
^  mncL^ervice  of  iIm 
t  the  iMter 
ii^ll^ag  in  hisiderlarstiDn 
J^ise,  there  rtn  ertat 
|^9Bfr:£jl^l^^|^>a^^ierved  with  the  pro- 
"^^^KlfiSS-^s*®*  ju"''^^*^'""'  '"  the 
_  ^    «JgrtS?L^*<UWll!^Writ,  who  is  severed 

3^pjiMTTer  sustained. 
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A  report  of  referees,  made  under  an  order  of  Court,  set  aside,  becauie  of 
k  ft  plain  and  palpable  mistake  aa  to  matten  of  &ct,  appearing  by  the  cri- 
dence  of  the  referees. 


IN  this  case,  which  came  on  upon  exceptions  to  the  report  of 
referees  under  an  order  of  the  Court,  the  report  was'  set  aude* 
upon  the  etound  of  a  plain  and  palpable  mistake  of  the  re* 
fereoa  as  to  matters  of  fact.  The  mistake  appeared  by  the  ex* 
amination  of  the  referees  themselves. 


1  ' 
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^E>a^t£!o-OTdiB*te  jiuMdiction, 
"^^l^ll^  the  J!h<  which  it  bu 
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Arraroyd  et  al.  M.  Williams  et  ai. 


-   * 


Wlwtever  may  he  done  by  IbieigD  tribunals,  in  reference  to  the  estaUsshed 
prindples  f)f  the  law  of  nation^  relative  to^the  concluaiTeness  of  sentences 
of  foreign  Prize  Courts^  the  Courts  of  the  United  States  will  not,  for  pvas 
poses  of  retaliation,  depart  frpoi  the  fixed  principles  of  the  law  of  nation^ 
which  declares  that  they  are  conclusive. 

•  Appeal  from  the  District  Court.  The  schooner  Fortitude, 
belonging  to  Williams  and  others,  the  libellants,  citizens  of  the 
United  States^  with  a  cargo  taken  in  at  Martinico,  and  a  part 
of  her  outward'cargo  carried  from  the  United  States,  sailed  on 
the  90th  of  August  1809,  from  the  sa^^  island  to  New-London, 
consigned  to  one  of  the  libellants.  On  the  next  day,  she  was 
captured  on  the  high  seas  by  a  French  privat^cri  and  carried 
kito  St.  Mmrtin's.  The  cargo  and  vessel  were  sold,  by  order  of 
the  govenior  of  St.  Martin's,  at  public  auction.  Ninety-seven 
hogsheads  of  molasses,  part  of  the  cargo,  were  sold  on  the  15th 
of  October,  and  sent  to  Philadelphia,  consigned  to  Armroyd  fie 
Co.,  restitution  of  which  was  demanded  by  the  libellants,  and 
^fused;  upon  which  this  libel  was  filed. 

The  molasses  was  claimed  as  the  bonajide  property  of  Rich- 
ardson 8c  Carty,  of  St.  Martin's,  and  others.  The  claim  states, 
that  at  the  time  of  the  capture,  and  before  war  existed  between 
England  and  France,  the  Fortitude,  on  her  return  from  Marti- 
nico,  a  colony  «nder  the  dominion  of  Great  Britain,  where  she 
had  been  trafing  with  the  enemies  of  France,  contrary  to  th# 
decrees  of  Frwicf,  was  captured  by  a  French  privateer  as  prize, 
carried  into  St.  Martin's,  a  French  possession,  jind,  with  her 
cargo,  sold  by  order  of  the  governor;  that  the  molasses  claim.* 
ed  was  purchased,  bonajide^  by  certain  persons,  and  afterwards 
told  by  them  to  those  for  whom  the  claim  is  made;  that  on  the 
12th  of  October  1809,  the  Court  of  Prize,  established  at  Gua- 
dfdoupe,  a  French  island,  condemned  the  said  schooner  Forti- 
tude and  her  cargo. 

The  aenlence  of  the  Court  at  Guadaloupe,  after  setting  fiatli 
the  purport  of  the  papers  of  the  schooner,  proceeds  thua:-^ 
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^  It  results  from  these  papers^  that  the  schooner  is  the  propertr 
of  a  citizen  of  the  United  States;  that  she  sailed  &x>m  New- 
London,  bound  to  Martinico,  where  she  sold  her  cargo,  and 
^k  in  another  cargo  for  New-London,  and  therefore  she  haa 
iocurred  the  penalty  pronounced  by  the  Milan  Decree,  dated 
September  17th  1807,  [^which  is  set  out,]  and  after  hearing  the 
opinion  of  the  inspector,  Sec,  we  declare  the  said  schooner  to 
have  been  duly  captured,  and  to  be  forfeited  to  the  captors. 
Consequently,  she  and  her  cargo  are  awarded  to  the  captors, 
to  be  sold,  if  the  sale  has  not  already  taken  place,"  &c. 

A  firo  forma  decree  having  been  made  by  the  District  Court 
in  favour  of  the  libellant,  an  appeal  was  prayed  to  the  Circuit 
Court. 

The  points  made  by  Hare  and  Rawle,  counsel  for  the  appel- 
lees, were— First.  That  the  foreign  sentence,  professing  to  pro^ 
ceed  upon  the  Milan  Decree,  acknowledged  to  be  a  violation  of 
the  law  of  nations,  is  not  valid  to  change  the  property,  and  ought 
to  be  disregarded.  2  Ersk.  Inst.  793.  2  Stra.  1078.  1  Marsh. 
397.  Second.  That  the  condemnation  and  sale  were  fraudulent. 
Third.  That  as  France  disregards  the  sentences  of  foreign 
Courts,  we  are  not  bound  by  those  of  her  Courts.  Marsh.  391. 
I  Emerig.  458.    2  Peters's  Adm.  Rep.  331. 

Cases  cited  on  the  other  side:  5  East,  155.  3  Bos.  tc  Pull. 
547.     4Cra.  434.    7  T.  Rep.  695.    4  Cra,  271! 

WASHIJ^G  TOJVy  Justice^  delivered  the  ophiion  of  the  Court. 
The  question  is,  is  the  sentence  of  the  Prize  Court  at  Guada- 
loupe  conclusive  to  divest  the  right  of  the  original  owners  of 
the  property,  condemned  by  that  sentence,  and  to  vest  it  in  the 
purchaser  under  it  ?  The  doctrine  of  the  Biitish  Courts,  ac* 
knowledged  and  adopted  by  the  Courts  of  the  United  States, 
is,  that  the  sentence  or  decree  of  a  Court  of  exclusive  jurisdic- 
tion, operating  directly  on  the  thing  itself,  is  conclusive  between 
the  same  parties,  upon  the  same  matter  coming  directly  or 
incidentally  in  queation,  ia  another  Court  of  comrdanatejoriadic- 
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tkmi  not  only  of  the  rtjr^/  wfaieh  it  establishes,  but  of  the  fae$ 
%hiGh>it  directly  decides.  This  doctrine  applies  erophatici^ly 
|»*  the  decisions  of  the  Courts  of  Admiralty,  whether  foreign  or 
domestic.  They  are  Courts  of  the  law  of  nations,  and  to  their 
proceedings  all  the  world  are  parties ;  that  is,  any  person  hav? 
teg  an  interest  in  the  thing  which  forma  the  subject  of  the  &uit| 
may  make  himself  a  party,  and  contest  the  right  of  the  libellant. 
|t  is  the  conclusive  effect  of  such  a  sentence  upon  the  facu 
decided^  which  has  given  rise  tp  the  many  questions  which 
have  perplexed  the  Common  Law  Courts  of  Great  Britain  and 
tee  United  States,  in  respect  to  warranties  of  neutrality.  If 
the  foreign  sentence  has  proceeded  upon  ground  obviously  in* 
consistent  with  the  neutral  rights  of  the  captured,  it  will  be 
disregarded  by  the  Courts  of  Common  Law,  in  deciding  the 
question  whether  the  warranty  has  been  felsified ;  not  because 
^e  fact  which  it  professes  to  decide  is  not  conclusively  decided 
by  the  sentence,  but  because  it  concludes  nothing  in  respect  to 
th^  poii^t  at  issue-— namely,  the  neutrality  of  the  property,  or 
^e  aeuiral  conduct  of  the  owner. 

But  aa  to  the  direct  effect  of  the  sentence  upon  the  thing  con- 
demned, no  doubt  has  ever  been  entertained,  that  it  is  conclusive 
to  work  a  change  of  the  property,  so  long  as  that  sentence  re- 
maifts  in  fcveifty  unreversed  by  a  superior  and  appellate  tribunal. 
If  the  priiifiiple  ba  thus  general  and  inflexible,  it  is  unimportant 
whether  ;he  Care^pi  sentence  be  erroneous  or  not,  or  whether 
thft  error  oombt'in  the  mistake  of  the  Court  in  matter  of  fact, 
•r  a  noiacooc^ition  of  the  acknowledged  law  of  nations,  or  is 
founded  upon  foreign  laws  avowedly  repugnant  to  the  law  of 
nations.  The  validity  of  the  sentence  rests  upon  this  ground, 
that  it  is  not  examinable  by  any  other  Conrt  having  a  concur* 
r^^  jurisdiction  over  the  subject;  and  /consequently,  the  ob- 
joction  is  met  in  HmiHe^  b«fer«  the  nature  of  th^  error  commit* 
ted  can  bm  got  at.  Attd  jo  the  aiaattce  of  the  thing,  where  i» 
tike  different  between  a  decisi<m  obviously  unjust,  and  unwar^ 
ys^ltfpd.  by  tl^  fi|cts  oQ  wblc;^  it  is  fimnded,  or  by  tlie  aekfipif • 
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wrong.  Whether  the  adoption  of  the  rule  of  reciprocity,  in  any 
iMse,  vould  be  proper  or  not,  need  not  now  be  decided/  It 
certainly  does  not  prevail,  even  in  England,  in  the  Common 
Law  Courts;  and  it  has  never,  to  our  knowledge,  been  admitted 
into  the  Prize  pourts  of  our  own  country.  We  do  not,  howeveri 
mean  to  say,  that  it  ought  not.  In  matters  ^f  salvage,  where 
the  amount  of  compensation  rests  in  the  discretion  of  the  Court, 
and  perhaps  ii>  other  instances,  where  no  moral  principle,  nor 
established  doctrine  of  law,  would  be  ^dolated  by  retaliating 
Apon  foreign  Courts  their  own  rule,  there  is  possibly  no  other 
IBbjection  to  the  rule  of  reciprocity  in  the  Admiralty  Court) 
except  the  uncertainty  in  the  law,  which  the  rule  is  calculated  - 
to  introduce.  But  most  certainly,  a  Court  which  means  to  act 
f^rrectly,  will  never  depart  from  the  rule  of  right,  or  reverse 
fixed  principles  of  law,  because  a  foreign  tribunal  has  done  so. 
The  rule  of  law  which  governs  the  Court  in  deciding  this 
ease,  is,  in  our  opinion,  a  wise  one ;  and  it  has  appeared  others' 
wise  only  during  a  few  years  past,  because  the  regular  order  of 
Ihin^  has  been  disturbed  and  disfigured  by  the  violence  and 
rapine  of  the  belligerants.  We  confess  that  we  sicken  with  dis- 
gust, in  giving  to  the  appellees  the  benefit  of  a  general  princi- 
ple of  law,  which  compels  submission  to  so  daring  an  outrage  "< 
ttpoa  our  neiitra!  rights.  But  we  must  obey  the  law,  and  leave  • 
to  our  goverommt  the  task  of  protecting  its  citizens. 

Sentence  reversed. 
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Tht  want  of  funds  in  the  hands  of  the  dnwee  cf  a  bill  of  escfaange^  rendets 
notice  to  the  drawer  of  t^e  nonacceptaoce  or  nonpayment  lameoeaBaiy. 

Where  a  bill  of  exchange  is  accepted,  conditianally,  the  boUer,  who  would 
chan^  the  acceptor,  must  show  perfonttOEiee  of  the  conditioii. 

Any  offer  on  the  part  of  the  debtor,  operates  to  remote  the  barlf  the  rta- 
tote  of  fimitations,  which  fairly  interpreted  amounts,  to  a  proaiae  to  pay, 
or  to  an  acknowledgment  of  the  debt,  or  of  some  debt ;  as  if  the 
says,  ''he  will  pay,  if  the  demand  is  proved;*'  or  a  promise  to 
though  he  adds,  "  that  he  owes  nothing'." 

If  any  thing  is  added  which  negatives  a  promise  of  payment,  or  an  acknow- 
ledgment of  a  debt,  it  must  be  considered  as  qualifying  every  expres- 
sion ;  as  if  A  says  he  owes  the  debt,  ''but  will  not  pay  it,  and  will  avail 
himself  of  the  statute  of  limitations." 

If  a  promise  to  pay  a  debt,  barred  by  the  statute  of  limitations,  is  eondi- 
tional,  the  remedy  for  the  recovery  of  the  debt  is  not  revived,  vden  ibe 
conditicm  is  performed. 

X  HE  action  was  founded,  amongst  other  items  of  accounti 
upon  a  (bill  of  exchange  for  six  hundred  and  twenty  pomidii 
drawn  by  the  defendant  on  P.  Noland^  February  Sd,  1790,  in 
&vour  of  the  plaintiff,  dated  in  Kentucky,  which  was  nerer 
protested ;  but  Wilkinson  was  informed  that  it  was  not 
He  afterwards  paid  a  part  of  it,  for  which  a  recdipt 
dorsed.  He  afterwards,  by  letter  to  the  plaintiff,  plaii^  inti*  ' 
mated  that  he  was  to  funish  the  drawee  with  funds  to  pay  the 
bUl. 

Secondly ;  upon  a  bill  draws  by  general  Moyland  of  PhSa- 
delphia,  oa  the  defendant,  in  Kentucky,  in  1790,  in  {avo^r  of 
the  plaintiff,  and  accepted  by  eodorseanentt «  on  the  terms  men* 
tloned  in  a  note  of  the  drawee.'* 
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The  plea  principally  relied  upon,  was  the  Actof  limitations^ 
fo  which  the  plaintiff  replied,  a  new  promise  within  six  years 
before  action.  To  support  the  replication,  the  plaintiff  relied 
upon  a  letter  addressed  by  the  defendant  to  the  plaintiff,  dated 
the  19th  of  April  1805,  (this  action  having  been  entered  itt 
1808,)  in  which  he  states  that  he  had  been  prevented  ftaut  for«. 
warding  his  papers  to  Mr.  IngersoU,  for  the  final  adjustment  of 
tiie  plaintiff's  claim,  but  that  he  will  immediately  do  so ;  and 
then  adds,  that  "he  shall  hold  himself  bound,  in  honour  and 
law,  to  abide  his  decision/*  On  the  22d  of  the  same  monthi 
fae  writes  to  Mr.  Inger^U,  and  encloses  him  a  sealed  packet 
eootainiiig  his  papers,  and  also  an  arbitration  bond,  executed 
hf  hiiMeif,  submitting  the  dispute  to  his  (Mr.  IngersolFs)  ar* 
bit  ration.  He  requests  Mr.  IngersoU  to  obtain  a  similar  bond 
fit>m  the  plaintiff;  and,  in  that  event,  to  break  the  seal  of  the 
packet,  and  proceed  to  the  adjustment.  But  if  the  bond  is  not 
given  by  the  plaintiff,  he,  Mr.  IngersoU,  is  then  to  return  the 
Mcket  with  the  seal  unbroken.  This  letter  was  shown  to  the 
plaistiff^  who  declined  the  arbitration.  General  Wilkinson 
eansft  to  Philadelphia  with  his  family,  in  1796,  and  remained 
there  •soaie  months. 

It  was  contended,  by  Dallas  and  IngersoU,  for  the  defendant, 
that  the  plaintiff  could  not  support  his  action  for  the  six  hun* 
dred  and  twenty  pounds  bill,  because  it  was  not  protested;  nor 
upon  the  defendant's  acceptance  of  Moyland's  bill,  because  it 
WAS  oonfitionalf  and  the  plaintiff  had  not  shown  that  the  con^ 
dition  was  performed. 

As  to  the  Act  of  limitations,  they  insisted  that  the  letters 
Miidd  upon,  did  not  amount  to  a  promise  to  revive  the  action, 
and  did  not  get  rid  of  the  plea. 

Levy,  for  the  plaintiff,  contended,  as  to  the  bill  for  six  hun- 
dred and  twenty  pounds,  that  no  protest  was* necessary:  first, 
^d^Eiuse  it  appeared  in  evidence  th%t  the  plaintiff  had  no  funds 
in  the  hands  of  the  drawee  t  secondly ;  that  he  had  pai^  part 
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of  that  bill ;  and,  thirdly,  that  he  had  afterwards  acknowlaJ^pBdr 
the  debt,  and  promised  tor  send  forward  fands  to  pay  it.  (a) 

As  to  Moyland's  bill,  that  the  defendant  should  produce  thcf 
defendant's  note,  referred  to  in  the  acceptance ;  if  not,  it  should' 
be  taken  as  absolute. 

.^    As  to  the  Act  of  limitations,  he  referred  to  Salk.  29.  Cowp. 
.     648.  Wall.  Rep.  75.  Bull.  N.  P.  145.  149.  2  T.  Rep.  760. 

WjiSBIJVG  TOJ\r^  Justiccy  charged  the  jury.    As  to  the  ob- 
jection to  the  want  of  protest  of  the  six  hundred  and  twcDtf 
,  jpOQttds  bill,  the  plaintiff  is  right  in  his  law.  The  want  of  loate 
«^     in  the  hands  of  the  drawee,  the  drawer's  payment  of  part  of  it» 
and  bis  subsequent  acknowledgment  of  the  debt,  and 
to  send  funds  to  take  it  up,  are  either  of  them  sufficieat  tO''< 
>  4     pense  with  notice  and  protest. 
f         Secondly;  as  to  Moylaod's  bill,  the  defendant  is  right.     Il 
was  conditional,  and  it  is  Incumbent  on  the  plaintifT  to  show 
'  the  condition  performed. 

Thitdly ;  as  to  the  Act  of  limitations.  A  promise  to  jpef  ^ 
within  the  time  prescribed  by  the  Act  of  limitations,  liAftrsI* 
'  ways  been  held  sufficient  to  remove  the  bar,  and  rew%  liie  r»- 
iriedy,  which  is  alone  defeated  by  the  Act  of  limitatioM*  Al- 
though it  was  once  doubted  whether  a  baro  acknoiNMfnMBia 
of  the  debt  was  sufficient  to  retive  the  reaMfi  it  w«i  aettM 
long  before  the  Revolution,  and  we  think,  riglttlyy  ibfll  it  wi^ 
For  an  acknowledgment  of  a  debt  for  a  valuable  OM«dtetioa»]f 
;''  not  amounting  to  a  promise,  is  at  least  evideiicerof  h  ^ffickst 
to  create  a  debt  ot^g^ally ;  .and  if  so,  it  is  certainly  suffident  so 
revive  the  remedy,  where  that  has  been  defisated  by  the  Act  of 
Umitetioos.  The  decisiens  in  England,  ^particuiafly  of  laia 
years,  have  gofae  great  lengths  in  coosU'iiit^'aKght  expresaoiM 
into  a  promi9e  or  ackaowlodgmevtf    W«  da  not  say  that  wft 

(<i)  ^e»  on  this  subject^  Chitty«  m»  VfkM^    Bskerfw.  etfbgbmk  ia 
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AmM  feel  disposed  to  go  so  far.    As  the  commeKial  spirit  of 
Uutt.eouBtry  has  increased,  the  Courts  have  ahown  great  anxi-    . 
ety  to  remove  bars  against  the  payment  of  just  debts,  and  have" 
^countenanced,  as  much  as  possible,  the  Act  of  limitations^ 
wiiich  was  Qftce  viewed  with  great  ftvour.     We  are  of  opi* 
mm,  that  any  offer  on  the  part  of  the  debtor,  opexating  to  re-# 
meve  the  bar  created  by  that  Act,  should,  upon  a  fair  interpre- 
tutkm  of  the  meaning  of  the  party,  from  all  that  he  has  said> 
smeunt  ettiier  to  a  promise,  or  to  an  acknowledgment  &f  the 
debl^  9t  of  some  debt.    Thns,^  a  promise  to  pay,  if  the  creditor . 
wm  prove  his  deroand«  is  sufficient.     A  promise  to  accounti 
tkough  the  debtor  adds  that  he  owes  nothing,  may  amount  to  a 
lise  to  pay,  if  it  should  appear  upon  the  account  that  anf 
.is'due,  for  why  account,  if  the  debtor  does  not  mean  to*  , 
p«y  what  may  be  found  d«e  ?   But  any  thing  whigh  is  added, 
gping  to  negative  a  promise  or  acluKnrledgment,  must  be  con- 
sidei«d  as  qualifying  every  other  expvession,  and  as  the  whole 

must  be  taken  together,  it  amounts  to  a  reCasal  to  pay,  which 

« 

can  aever  be  construed  into  a  promise  to  pay :  as  if  the  debtor-i 
say  hk  owes  the  debt,  but  will  not  pay  it,  and  will  take  advan- 
'tafe  of  the  Act  of  limitations,  (a) 

Another  rulto  is  perfectly  clear:  if  the  promise  is  condkioBalt  . 
the  remedy  b  sot  fsvived,  unless  the  condition  is  performed* 
The  creditor  earniet  garble  what  is  said,  and  so  ay  til  bimaelf  of 
the  promise,  aoA  reject  the  condition.  He  must  take  the  pro* 
ssiae  on  the  terms  e|fered,  or  not  avail  Umself  of  it  at  all. 
This  latter  rule!  is  conclusive  of  the  present  cause.  -  The  idb* 
vivue  meaning  of  the  defendant's  letter  eC  the  19th  of  AprM 
180i|i^streagthened  paitieularly  by  his  lettft  to  Mr.  Ingprsoll* 
fhase  days  afterwardSf  and  which  wae  shown  to  t'fte  plaintiffi 
a«i  both  should  he  tsAsen  together,  i%  that  the  dhfendaot  con* 
sensed  to  paj  wkat  night  be  fouoid  due,  provided  tite  plaintiff 
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would  execute  m  arbitration  bond,  and  that  Mr.  Ingentf 
■hould  be  the  arbitrator.  This  elfer  was  rejected,  and  of 
course  the  promise  amounted  to  nothing*  The  Tq>Ucation, 
therefore}  is  not  supported,  and  the  verdict  should  be  for  the 
defendant,  upon  the  pteu 

The  filaintiff  suffered  a  nmuuU. 


*••     .# 


4  -  «       •  * 

APRIL  TERM,  I8ii.  919 


# 


mU 


Clark  f».  The  United  States. 


■ 


^ 


^ 


CLA&k.  v«.  The  United  States/ 

The  Sea  Nymph  and  her  caitj^o^  were  seized  for  a  vioUttion  cf  the  noiv4m- 
poftatlon  laws,  in  importing  the  goods  seized  into  the  port  of  Philadel- 
|diia.  The  Teflsel  and  part  of  her  cargo  were  seized  in  the  rirer  Delap 
wwet  and  part  of  the  cargo  after  it  had  been  landed. 

tht  ftlMh  sectai  of  the  jofieiary  Act  of  the  24th  of  September  1789,  as- 
ilgna  to  the  District  Courts  jurisdiction  of  aQ  cases^  purely  of  admivrity 
nnrilinie  jnrisdictiony  if  they  arise  under  the  laws  of  impost,  navigate^ 
and  tiade  \  where  the  seizure  is  made  in  waters  navigable  for  resseb  of 
ttn  tons  burthen  from  sea.  In  all  other  cases,  where  the  seizure  is'  on 
land,  or  waters  of  less  depth,  tfie  Jurisdiction  is  on  the  common  law  side  ^ 
of  the  Court 

An  Inftmnation  m  rem  agiiart  the  fhbg  iMf,  in  a  case  of  adminJty  and 
maritime  jurisdiction^  is  not  a  suit  at  ccmunon  law,  but  an  adanai^  pro* 

^  eeeding^  and  does  not  reqvre  a  trial  by  a  jury. 

Informations  in  rem,  on  the  adnuralty  side  of  the  District  Courts,  for  for- 
futures  incurred  under  the  laws  of  impost,  have  been  sanctioned  by  the 
Supreme  Court  of  the  United  States. 

If  a  party,  charged  with  a  forfeiture  under  fhe  laws  of  the  0nited  States, 
shaB,  in  hb  answer,  on  oatib,  to  the  tnfomation,  furnish  evide&ee  againaC 
hioHdf,  the  CMfl^ia  an  action  of  debt  broogbtagaiast  him  for  a  penalty  . 
under  the  same  law^  would  reject  his  confeastons,  if  offered  in  evidence. 

APPEAL  from  a  sentence  of  the  District  Courts  condemtiiiig 
Ibe  Sea  Nymph  and  her  cargo,  for  a  vjolation  of  the  non-iin* 
portatioQ  laWy  (VoL  IX.  of  Laws,  page  243.)  The  ground  of 
fcrfcdture  isi  that  the  foods  in  question  were  imported  in  thia 
vessel  into  the  port  of  Philadelphia,  from  Port-aa'Prince,  a 
(ossession  of  France,  contrary  to  law.  The  Sea  Nymph  and 
put  of  her  cargo  were  eeiaed  at  the  port  of  Philadelphia)  oa 
Urn  fiver  Dehvares  ead  pait  on  land  f  and  the  question  made 
^  the  DisHkt  Coutt)  and  ineisted  upop  in  this^  is,  whether  the 
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aol  b^«Dg  loJ|hi|  juriidictk^  andmihiclk^  thanilMti  are  liit«iid«- 
ti  bf  IhiB  law  tQ  be  aMigaed  to  thai  jyiitdiotian.  In  tte  fenaar 
^^api  ve  conceive  k  to  be  iplaportant  pAmM^  the  aeisure  ia 
^iule,  whetlier  o&  knd,  «r  09  wateraof  a  d^th  leaa  Ihan  a  ^m»> 
sel  irf  teo  tons  coiild  MtTigaft^i  in  «he4etter  case,  the  jurisln'* 
tidily  according  to  this  Ufth  tnwt  be  decided  by  the  place  wheit 
Ibe  aeiBiife  la  made*'  lo  this  way  onlfi  tan  the  dktmm  of  tho 
Sttpt%me  Court  of  the  Umied  Staler  in  the  case  of  the  Betae^» 
be  reix^Bcikd  with  fbnnfr  decbions^  and  wiUi  eatabliahed  priii- 
<;if  ie»of  laav ;  ftr  auralytlM  C6ufft  aevcr  intended  to  say,  that 
%ho  inriadletion  of  the  adqitnltyf  1»  a  case  of  atria  admiialtjr 
joriadictioiii  would  depead>  upon  the  place  where  the  aeiftuiv 
WM  madOtf    IViere  waa  nothint  in  that  caae  to  call  for  auch  « 


ft 

The  case  of  the  Vengeance  b  the  leading  erne  on  this  aub* 
^tf  and  is  refeir^d  tc^  in  tka  caae  of  the  Betsey  as  gorerupg 
l^aC ;  ajid  the  decision  in  th«  fonnet  cas%  appeara  to  ua  con* 
ckiaifeias  ta  that  now  under  conaidaratioab.  It  waa  an  informa'^ 
IMA  in  rem^  in  the  Uatiiict  Court,  for  exporting  from  the  Uail* 
ed  SCalea  to  «  foreigi^  oufiitry,  arma  and  ammunhion,  Contrary 
to  lawr  ft  area  eontendod,  upon  the  nbad  grovftd  of  the  ad*- 
miralty  jurisdiction,  that  k  was  not  a  caae  belonging  to  thib 
juriadictioBi  becauae  it  did.not  arise  whoH^^  upon  the  aaa;  ex- 
porution  being  an -act  arisaag  parti  jp  on  landy  and  par^  on  the 
saa.  Tha  iiipei>ainn  of  tha  ninth  ae^tiaa  of  the  lyjiaial  Law> 
which  aaaigna  to  t^e  idcniraliyi,  caaaa  of  Weiaure  awder  lawa^f 
impoat,  %LC^  waa  aaC  hinted  at  in  Ae  argument^  and  the  Ooaft 
daaiiad  thaliit  waa  a  case  of  adayraky  and  tnaritioae  J^HMie^ 
tioa,  becauae  exfiqftim»m  i»  enSreiy  a  w^ter  transtftiom^  If 
Ihafc  Was  a  caae  of  tfjaniralty  jurifedietei,  becauae  it  waa  a  walar 
transactiaa,  ia  not  tW%  tooi  a  water  tganaaction  ?  Wbat  ia  the 
tfeaf^^caled  by  the  ao^'intaroourse  law  ?  It  ia  t^e  iniporta<* 
ofirgaoda  into  tli»  Vftlted  Sijtt^  ipaai  French  or  Epglfih 
But  ^o-eamplete  thoaftwae,  It  is  not  neeaasary 
4hat  y|aiegn0da  abould  b«  landed,  if  ihaf  ata  tMwaghl  kam  thaaa 
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comitites  wiMi  ntehtiMi  t»lie*l«^ed.  F*r  tv»  pid  that  e^vn 
the  putdbg  of  gvads  nii  {yeard  of  a  ^enrf)  with  istentioif  to  im- 
{K)it  the -same  idt^t^e  UnitoA-filttett  b  an  offence  against  the 
laW)  and  anbjects  t^o  vaaari  as4  t^^vda  to  fcrfeiture ;  tmd,  doo* 
sequently^  they  may  hooaiaed  bpftw  the  Teoael  hai  arrived  at 
hct  port  of  destinatihn,  or  even  befrre  ahe  haa  entered  Che 
rfve¥.  Thia,  then,  iaa  stronger  caae  off  admiralty  jenadictkMh 
than  liiat  of  the  Vengeaftca..  Even  im  the  caae  of  the  Hattys 
where  the  aeixure  waa  at  Notteghan,  withiM^tlM  bodj  of  a 
county,  the  Court  conat^ref^  the  ^feation  of  juiMictieD  aet- 
tied  by  th^  caae  of  the  Vedgeance^  and  thereby  preMNinded  it 
to  he  a  caae  of  admiralty  jarfadktieik  If,  Ihen,  tfaia  be  a  caae 
.  of  admiralty,  jurisdiction,  beracav  wholly  a  waiar  traaaaction, 
it  can  hardly  be  contended,  thi^  the  oflH^der,  by  landing  the 
cargo,  can  onek  the-  joris^ctioii  of  tint  Couft,  and  convert  a 
nutfitime  into  a  comaaon^  lanr  canne.  The  rule  is'  cleae,  that  S 
the  original  cauae  arise  at  aea^  and  other  mi^en  happen  ^n 
land,  depending  thefiatiy  aa<if  «^  thing  be  taken  at:aea»  and  after- 
wards bipught  to  land,  the  adaiiraltfiJ*itaina  its  ioiiaiBetiaii 
over  the  subject. .  See  2  Bac.  1 78.  ^  im^  if  the  cauae  of  for- 
feiture arian-at  sea,  tA  bringing  of  th6  llfing  forfMhd.to  land, 
HrlH  not  oust  the  adaairalty  of  its  jnrisdictiodL 
.  Thin  brings  ua  tothe conwirteaation  of  tbn  third  point,  which 
ia,  thal^the  eigbtointh  sedtion  of  the  law,  under  friiich  this  ibr- 
feitare  in  .claimed,  haa  prescribed  a  comwwi'ifcwr  OMde  of  re- 
-^very;  and,  conse^ently,  tbatrthe  trial  naiist  be  conformable 
to  tlttit  practised  in  the  Cohrts  of  caramon  law»  If  thepreousea 
J^-con^ct)  the  conclusion  mpat  be  granted.  The  redhvery  fc 
'io  be  hy^ction  of  idebt,- by  indictment,  oi;  information.  It  b 
n^iued,  that  the  two  iint  •of  these  remaiies  are  inappKcahk 
to  ca^es  where  the  thing  fodibatad  ia  demanded,  although  they 
are  quite  proper  for  -the  recovery  of  llie  penaltiea,  o^  jfor  ca- 
forcing  personal  puaiahmen^  The  -question  then  is,  whether 
.  a  trial  by  jur}'  is  indiopanaahle,  where  the  proceeding  is  by  ia- 
iomatio*  againat  the  thing  itself?  Because,  if  thrttl«e(| Wto 
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pmMi  the  offender  In  hi»  pehK>n  dr  property,  g^nemlly,  it  is 
ftot  (|iiwt]i»ned  \mt  that  the  tiial  of  tn.  inforaiation  must  be  bj 

What  is  there  in  the  ConMltutkm  or  Laws  of  the  UniBKi 
States^  which  requires  the  trial  to  be  by  jury,  in  the  case  of  an 
MmiMtien  in  retny  on  the  admiralty  side  of  the  I>litrict  Court  ? 
TiMiionner  preserves  tltot  mode  of  triah  m  suits  at  common 
law.  But  an  information  in  r€nty  iff  a  case  of  admiralty  juris- 
dicdon,  is  not  a  suit  at  obmmon  ii^>  but  an^dmiralty  proceed- 
ing, where  tile' trial  never  Is  bf  jury.  *  As  to  the  latter,  tho 
saving  ckme  in  the  nlMfb  aeetion^llie  Jfidicial  Law,  obviou^ 
mantis,  thftt  in  cases  w|iere  the  jnrisdiction  of  Ihe  admiralty  is 
not  exelnuTey  »  patty,  may,  at  his  electien  pursue  ^is  eommlMi 
law  reme4y9  if  the  common  law  be  eompstent  to  afTonl  him  re- 
iMBS.  It  has  ao  allttsion  to  the  nMde  of-trial)  ih  any  case;  for 
that  would,  without  any  provision  of  law,  tidapt  itself  to  %» 
rem^y*  to  which  alone  the  saviifg  re^s.  'But  what  places  this 
subject  beyond  all  doubt,  is,  that  infefmaticms  in  retny  on  tha 
aiisiralty  side  «f  the  District.  Court,  for  feffeltures  iqcurred 
^n4er  laws  of  inlpost,  navigation,  and. trade,  of  the  United 
States,  have  been  c8mmon>  in  the  practice  of  our  Caurts  as  an 
admiralty  proceediagy  as  much  so  as  the  proceeding  by  libel. 
The  correctness  of  this  practice  has^een'^raitght  directly  into 
the  view,  and  received  the  sanction  of  .tke  Supreme  Court  of 
the  United  Slules,  in  the  case  of  the  Vengeance,  when'it- wIm 
decided  Ihat  th#  iflftraation^M  rem^^^in  ihe  nature  of  a  MBei^ 
a^d  to  hi  triei^  acaardkig  to-the  course  of  the  fimiralty,  with- 
out jury.  The  made  of  trial  is  hal*e  settled  by  the  highest  tri^ 
bunal  in  the  United  States,  and  the  t^rm  information^  in  respect 
to  admiralty  proceedings,  had  received  a  precise  meaning,  be- 
fore it  was  used  by  Congress.  We  think  we  are  warranted  in 
presuming,  or  are  rather  bound  to  concltide,  that  this  decision 
was  kQl^vn  to  the  legtsktiire,  and  that  the  term  was  used  in 
this  law;  in  veference  to  the.  practice  of  the  Courts  thus  so- 
lemnl)^  recognised.    If,  then,  tho  information  in  rem  in  a  civil 
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pBit  oC  ajmifilty  and  mm^i$aB  jurifdkiiQS,  %» <ff  the  mttmfh.  tt 
t  libelf^irD  are  cooiptf cd  lo'say  thai  the  iiae«f  thQ^cayaharioa 
in  this  laWf  does  oot  rary  this  cisa  from  those  of  Ae  V'ofe 
gaanc^f  the  Sally,  and  the  Betaaf . 

Another  objectioD  made  to  the  SMtde  of  trial  in  thiHic<^e»i% 
that,  the  dofc^daat  may  be  compelled  la  pve  eTideoe^  mgaimt$> 
htnaeU;  contrary  to  f  weU-ea|abliahed  priDcifde  ef  lam%  vMl^li 
excuses  a  iflyi  from  anaweriof ,  upon  oath,  any  Ibinar  whkfe 
%ay  sjibject  himself  to  a  ibrftftuie.  If  ferfeiture  of  the  tUoft 
Vrhich  ibrms  the  subfect  of  the  aniCi  hia  meanly  thfll  point  is  est' 
aifid  by  the  declaions  wbwh  kave  beeftteeotaooei;  a^d  iff  ]»  a« 
attion  of  debt,- or  an  indict  waai  for  the  pmialty,  thft^enfeMbo 
ptBHihi  be  o6er«d  in  «iylenoe  against  tfa^  aefeadaBt»  aad  b^ia 
fttlitled  to  the  bebciaW  the  rule  which  is  coBtebdad  fm^  the 
Court  wouldi  of  c#«rse>  rejeei  the  evidence  for  lhal»rcaaoAe  tM 
l» Viis  way  th%diCcttlty  vo«ld  be  got  rid  o£  ••  ^ 

.  Upon  the  whsMt  we  ^am  of  opiniont  that,  as4o  the  mod^  ef 
tiial»  there  is  no  eraor  iiwfthe  sentence  of  the  District  CoiirU    . 

-Cas^  cited  by  abe  appellant,  Fit^.aa.  Ceo.  Ja.  643.  ] 
lia.  4  Black.  Com.  304,  305.  6  Mod.  143.  7  Mod.  M^  3 
Ab.  435,  ihSC.  4  Cra.  452.  3  Atik.  274.  ^  Van.  94S.  454.  3 
Duck.  Conn.  263.  4  Black.  308.  3  Rob.  Rep;  845.  3  Cra.  406. 
4  Cra.  446.  I  RoU  i^ep.  271. 

Cases  by  appdleei.  6  Rob.  34  K  347.  4  Dal.  Prieataaan'a 
ffse.  4  Cnu  216.  347i  3  Dell.  297.  2  Ctm..i64.  30a.  917.45ab. 
3  mack.  64.  106.  1  Wooden,  137,  ISaK  t4h%m's  Qk%.  Lmr> 
123*124.  Douf  1.615.  Yeiv.  135.  Ayr.  libip.  74.  10101.49. 
SMtVa  Shipiyng,  355.  Peabe's  Nisi  Prioa#«»9.  4  Black.  SSk 
1 1^.  37.  175.  «  1 
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^ANDONM] 

A  .1.  ]^»«ifficV^|H|i^forab«iidoDiDeiitMirit^ 

ui^erwiiten,  wheft  be  afiSon  to  ahanda^  he  need  mut  commiiiii- 
oate  afher  or  additioDal  cames^  ^MiVigb  they  Jtrtre  known  to 
him ;  y  <^g  undenmten  reftmff  aaxpt  ih^-mlimdtmmeni.  Btdiatr* 
vs.  ThmBdmowrt  Bmerante  fQ$npanyt  61.      ^ 
9.  iMurance,  55.  .  , 

ACT10»if 

IC  the  plaintiff  makes  advances  for  another  before  and  i^er  his  deaths 
in  in  action  against  the  executor,  for  money  bJa  out  and  advanced 
for  the  testator,  the  advances  made  after  the  deaii  of  the  testator, 
caiuiot  be  recovered.  Aourquehie  etaL  ys.  StepHm  GirarJ^  adm. 
212.  '      . 

ADMINISTRATlOIf .  ^ 

Letters  of  administration  to  the  estate  of  LeheHug^  having  been  grant* 
ed  by  the  proper  authority,  the  Cohit  will  take  the  &ct  to  be,  that 
the  person  is  dead^  whb  is  represented  by  the  administrator.  Kd- 
land  vs.  7%£  JldminUirator  of  LAeri/^,  201. 

AFFIDAVIT. 

1.  The  pkiimar was  adimtted  to  MWIH(1.hia  tftiknil  >  andlseingtwoniy 

at  te  lAstBAoe  of  Ihe  defenJliiMfa^OM  p«<MtUid  «0  tiate,  that  a 
particular  item  of  hi^chdm  had  not  been  passed  upon  by  arbitra- 
tofi^iHio  had  exikmrned  the  accomts  between  the  parties.  Oermn 
vs^pbeooltfie,  IdO.  . 

2.  Bail,  3.  ^  «  •  V 
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AGBIIT. 

If  n  igeiitor  fiMsUv  1^  tbe  goods  of  his  pHiije»|Kii,  Mi^^ 

jMKytBiRly  or  having  reeeived  the  saifte,  inyests  thtfTpiOceeds  m 
t>voptt^  for  the  use  of  his  pnnciptV  ^  OMiks  md  puts  it  away; 
the  principal  has  a  right  thereto^  and  is  entitled  to  the  profits 
tbeaeom  against  the  9get$.  of  his  general  credkon.  JlUer,  if  the 
agent  applies  the  money  to  Jiis  own  use»  and  charges  hioiaeirvidi 
'.        it  in  acc<#nt.    Bourquebie  doLr^B  Stq^m  Oirardt  mbn.  212. 

AGENT  AND  FACTOR. 

1.  The  declaratiohs  of  >«n  age»t  for  €te  defendant^  by  wIok  «<fers 

in8u4b«  fai^  ^«tn  SMie  for*  hli  pHncipa^  nnm  not  idlifitted  to 
profe  the  Ibbilil^  of  iktt  principal  te  the  premiiiiii.  HUUt  d 
al  vs.  Petersoiii  SI. 

2.  When  the  insurance  has  bee&tepatl^ct^  made,  and  «A  altogctiber 

neglected*  it  nlay  be  questioned!  whether  tlie  ageni  is  lisUbihr 
more  than  the  damages*  equal  to  tiie  diHpe.of  the  yali  aWyy 
wftM  would  luM^e  lieen  afFoni^d  by  the  ^ipt  eaevtftion  of  ]^e 
order.  Ik  lykU  vs*  CVou^jAtf,  182^. 
ft.  A  chddk  of  dailiagts  %uBi«an  f%ent^  upon  the  an|||irs  of  ^  ptin« 
ti^MI,  wUch  he  is  charge  tHth  negleetiag^  is  ka  entitfed  to  farau^ 
if  the  ot7er  has  been  cbtKtel  in  doubtfbl  term^  IhiiL  152. 

4.  If  a  reasonable  diligenoe  was  used  by  the  sgent  to  efl^t  the  in- 

surance* he  is  not  habl««    Ibid.  132.  L  '^       - 

5.  The  neglect  of  the  ^;ent  to  give  his  principal  notice  of  his  having 

been  un|))le  to  execute  the  order  for  iowrance,  wjH  make  hkft 
li^le  in  damages.    Ibid.  132.  ^ 

6.  An  action  cannot  be  maintahied  against  the  agent,  1^  transactions 
.    with  his  principals  through  him*  unless  a  specific  agreement  is 

made  with  the  agent,  that  he  will  be  pefsoBally  liable  for  the  acts 
of  his  principal.   Mrtu^ford  et  aL  vs.  MkMutn^  1I9C* 

T,  Where  the  aoent  b««taGied  illegally*  in  i^iofusing.  to  deliver  gooda 
sent  b/  his  principal  to  him  for  otheia,  vsf^  %  content  for  thdr 
sale  and  deliveiy  made  witfa^  the  principal,  &e  remedy  is  by  action 
against  the  principal^  and  not  against  the  ageatt.    Ikid*  219. 

8. 'tf  a  factor  seD,  btnm  fidti  the  goods  of  his  principal  for  a  valuable 

consideration^  by  assigning  over  the  bill  of  lading,  the  ala  is  MRd 

.  ^ytiast  the  priaaipti,     9Mt  such  a  sale  is  not  vali^^HfelMBtble  bill 

«f  lading  to  tht  gsodlite  been  retalMdh^tlle  tester.    Softer 

H  4L>»%.  Mm  dmLWS.  # 

^  Th^pfbidpal  nay  lbfiovth«iiOQi^  in  the  haoda  of  Repurchaser, 
and  if.  not  piud  to  the  &ctor,  he  may  recover  it*  /Mi  283. 

10.  A  Actor  has  no  property  or  interest  lii'Ihe  goods  beyond  his  cq«d- 
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AGENT  AMD  FACTtMt.  *"     »        =^ 

/W:  283.  J^ 

AQREEMENT. 

Ageat  and  Factor,  fi,  7^.  .  "       .        ,* 

AMENDMENT.         .      .-  ' 

APPROPRIA«0!f  «r  TWWWT:     -    -       .     1      .     * 

1.  Where  inmey  b^lon^ng  to  A  and'Cf,  arisiiig  oUt  of  a  jolM  tfaMftc- 
■  't^MiratahtmaQac»Sas>wifhtlitekiH>i^^ 

1fK9l<»f  Afir#feftAie»l^«fiplaoei  Hy  iLe  agem  of  A  tad  C  t9 
the  credit  of  B  axid  C,  wtici  are  paHktc^  and  G  ia  ftidebted  ti  hii 
ptftMtt  B ;  B  caimot'app^  the  *mef  of  A  tothe  cndft  «f  O^  itt 
MAfu  tfiDii  of  his  cbitai  iipoiilita.    FMertojdkm  ilKwwKti  j  41*. 

2.  IL  ACit  had  becoiiMv  by  lepHpfMa  engagement^  Bable'to  isake 
'  ^  yMij  dfliciencj  of  tiie^^cMeia  of  pni|pBity  aangned  t#  tyi 

-  *  yiahitiirs  to  pajrthe 


lafaM.  1^*  Ment  waa  ieiidrf«4  4»  ««ich  iM  f««^^ 
'     -       .ff)ew«te«dW|pltobeth«Mldit  t,  h^yfty  he<wmeiaaohnnit> 
WCourt  aafafed  %>  pim|tt  <he  ptoittift  to  apjiiy  ft»yac4tJi  if 
.  flie  property  toi  dhuehaige  tlip  tllioie  <lf  B.'8  engagement*  ai4  tH 
'  '  chia  the  vhoft  defieieney  ftom  M.  i  the  plahftifTs  haTiag  ■ppjait 
^       tile  i^roce^i^  in  th»  ilil  instance,  to  tibe  diacliai|{e  of  bath^debta.  ' 
Bmi  of  Ikiin  Jimmied  r$.  Mk^h,  47. 

A.aSAULT.  ,       .  '     '    .  .  ■ 

AnMa|Hllj»aBoSeroraiiattai4^l»  ^ygjual  JBjuiy  l»  iiiiHi[.r, 

.     ^I^atvkii^at  him  with  ll|i  hwi4  or  with  «a|Hk,  or  ihaking'tftia 

•   i^lrhiviorpreiealli^afBii^orqtherveapoil^irilhfaisa^i^ 

..    tnB»  M  flHlli  hiift  might  be  givieiii  «•  dBairia||*m  wMi(  and 

'    ^n^%^\w^hm^mmwnmmmmf9^  aiiji  of  ihoaa  ata  ta  k 

(tMe tiitf  MInMi  4i» «97iie isMQiaMi/ tot /o c^         9^£Mh# 


»        i 


if  Mfem^y. 

AVERAGE. 

1.  Where,  in  die  ^fwree  of  aii^fegc^  ado^frafaor&afy^iC^yi^- 
qibireitQ  be  leffiftd  aim  InlerlM^iate 
Vot.  II.« 


'-X 


«•»% 


4»     « 


<3 

4 


li 


».  > 


528  (NDEK. 

AGtillT. 

If  u  ■geatotftctor  s^  tiie  goods  of  hit  pfialipA,  aadJiM  not  rec^ 
ptiytatm$t  or  having  reoeiTcd  the  saiite,  invests  thtf''ptoceeds  In' 
)>ioperty  for  the  use  of  hu  piiiici|is]^  or  nmks  snd  puts  it  away  i 
the  principal  has  a  right  thereto^  snd  is  entitled  to  the  i^ofits 
tbeseoPy  sgaitist  the  ^peM  o^  his  geiiei«l  creditorB.  jtiUer,  if  the 
agent  applies  the  mamey  toliis  own  use»  and  chafges  himself  with 
•        itinaco^t.    Baur^inbU  d  aL  rw»  Siq^  Crirardt  tOm.  21Z 


AGENT  AND  FACTOR. 

1.  The  declaratiotiB  of  «n  ageat  for  ike  defeadint^  by  whose 

in8u4ik«  h|^  h«tn  main  for  hk  pHncipa^  weaa  notadti&tted  to 
profe  the  Hahility  of  tfe  principal  kr  the  prenmim.  MUM  d 
aL  vs.  Fdersoni  SI. 

2.  When  the  insutance  has  heeHhaptrftctfy  made,  and  nOk  altegelher 

neglectedy  it  niaj  be  questioned^  whether  the  ageni  is  Bsifj^br 
mote  than  the  damagesi  equal  to  the  duwe.  of  the  inJiiBllj! 
wMcA  would  ha^  been  affoitled  by  the^^pt  eaefiaion  of  ^ 
order.  Ik  Tatmt  y^  CroumSat,  137. 
ft.  A  claiiA  of  dailiagt8'%Miirtan  4»^nt»  upon' the  an||rB  of  the  prin« 
ei|l4  which  he  is  chaig^  iHth  neglecting^  is  aot  esititfed  to  £m^ 
if  the  Older  has  been  cottd^  in  doubtfol  terrn^  lUd,  132. 

4.  If  a  reasonable  diligenoe  was  used  by  the  sgcnt  to  efihct  the  in- 

surance»  he  is  not  liable*    IbitL  133.  i  ^    ' 

5.  The  neglect  of  the  agent  to  give  his  principal  notice  of  his  having 

been  an#>le  to  execute  the  order  for  insutance,  will  make  Un 
li^Ie  in  damages.    IImL  133.  ^' 

6.  An  action  cannot  be  maintsihed  agsinst  the  agent,  f5r  Iraasaclions 
.    with  his  principals  through  him>  unless  a  specific  agreement  is 

made  with  the  sgent^  that  he  will  be  pefsoBaSy  liable  for  the  acts 
of  his  principal.   Mra^ord  etaL  y%,  StMutn,  9lt9l» 

f ,  Where  the  aoent  hs»scied  ill^ga]]y»  in  refusing,  to  deliver  goods 
sent  b/  bis  principd  to  him  for  othen,  m»QB  %cont^pct  for  thdr 
sale  and  delivery  made  with  the  principal,  the  remedy  is  by  action 
Sgainst  the  principal^  and  not  against  the  ageat.    IkuL  319. 

B,^-^  a  fiictor  seU,  henm  Jkk,  the  goods  of  his  principal  for  a  valuable 

eonsiderationj  by  assigning  over  the  bill  of  lading,  the  salfe  is  vifid 

.  ^gnast  the  priasipsl     9Mtsuch  a  aUe  is  not  ynkd^^mlkm  iHt  bin 

!0f  Isdiwgfotthe  awn  Aw  been  reaslsad  hytheftalar.   tFdter 

yt  4Lpjn.  Mm  M  A  963.  i^ 

^  ilii^piin<stpaln»yfolkiwtlia«OQsyUi  the  hands  of  tlMpui^ 
and  if.  not  paid  to  the  (actor,  he  may  recover  it.   litL  283. 

id  A  foctor  has  no  pkt^erty  or  interest  luihe  goods  beyond  his  coo- 


•   » 


iMbsx. 
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nOENT  AUTD  FACTOR.  .     *"  - 

AQl^MENT. 

Agent  And  Factor,  0»  r.  /  ^ 

AMENDMENT.       '       .  * 

1.  Where  vwnejr  Mon|ring  to  A  and  Cf,  uisiii;  Mt  of  a' joiM  tfiifac- 

^1|n  MMSh  binaadC^  Bas»  iviCh  tte  know«4^  </ B  af  AiTl^ 

tfMlt  of  A  fiMlfe  «iie»  been  plaociA  l^  ifce  agenl  of  A  aftl  C  to 

the  credit  of  B  and  G,  whdare  pftrftenS,  and  G  is  fiidebted  ti  ik 

partner  B ;  B  cannot  appfy  the  tfkm^  of  A  tathe  <9edft  «f  €^  in 

i«Mhction  of  his  clidlB  upoalte    Ww&ntffafc  vb.  Summ^i^  4t. 

%.  M.  AtB-  iiad  become^  Iqp  Befipriti  engageiiieiit%  fiabte  ta  make 

'  Uf  jusy  d^kneocj  ef  tiie*M«eaeda  of  pw>||cftjf  aaugriqd  t»  Hitt 

^  fUatiira  to  pay  the  lafcliWf  apMier»  ft*  ai|«l  pQftkM|l  ofnMbl: 

tliey wwralLli^ltari  Mwi AftaTIhe  deftriwwy waaifca» 

taned.  «nl  aiMnt  wm  veadmd,  ^m^fiick  m^  pmmttk  ct-^ 
'    •        adewMe  li  Wj^l  l»btM>iltdtt  It  hafWy  fce»ameiaa<^igirt^' 
thy  Cawit  wfayd  ^  pmmjt  ^  pJamtMh  to  ap^y  ti»yac#  A  <f 
.  tbe  propeity  ttt  dlwharge  tfe  iRrlnle  of  It's  eBgi^jHOB^ 
'  cbim  the  vhoAdateionOf  from  11.1  the  pJallrtaffg  harmg  ■p|>liail 
^ '     tiia  proceadib  tfi  tE^  iiil  instance^  to  the  diacha%e  of  tiBCl^debta.  * 

ASSAULT.  -     .      '■  ' 

A«  iMHiljaaa  ofier  or  an  attot^  to  ^mapifiial  hjuqr  toi 

.     i»byitAii«atbim.with^han4orwi|h««M,  ordbatn^^h^ 
*   igcrhi«|ov])rcaealii^a^ii$-Qrg^er«w^>oii;«llbmau^^ 

M  %tf't  buit  might  be  gwcm  f  at  dmwial^a  iiia<H  and 

iii^ku>>  anenawig  maiirK  aafih  of  <fcoo  ata  to  k 


* 


...  % 


'HfcWaiMtftif 

AVERAGE. 

1.  Where,  in  tha>fwr0e  of  a  j«9ag«i  » <*^frw  wSflaigr  ^Mf**^ 
qKwreyfa  be  rqB^it4  •»«  fatortoagiatr  port,  the  etpenaai  of  j—h 


Vot.  II.* 


M^ 


.  ■<  •-■ 


*  * 


♦  "^.. 


« 


111,  ^eitfatf,  A«|  faold 
iknft,  UDdi^^  pmi. 


^•-«-|:#*, 
1|i^:» 


/BA»KRUi*T  AND  BANKRUFTCV.  ^.       ^ 

^fL         vnpt  lilr  of  the  United  Stetefl^^Met  In  tr^in  to  lit  QOn^geiit 
-  interettv  of  te  bftnkTiipti  and  it  U  dttiv  llii*by  tlie  moif  fibdhd 
oQiutnietimi  of  tiK  U^ir*  tito  inteiMt  of  the  MNvAin  Hie  Mttf%& 


of  hi*  idle,  undertUt  «lli«f  A.  H^  dU  n«|  pmkMb  ^U^amfix^b^ 
^        .     /Ai*406.  .       -  /       /  *     *.      ^ 

^il(B!en^iiitei«9ti»  boi^lali  4«  tlidr  dMo0iire>y  te  banimi];^' 

•    /dt<it*406-     .  •         '•  .   *     •* 

«  -  •  • 

B'ARRATRY.  * 

1.  The  nature  of  bjirrati|e»  and  the  ]j||3p«ip1es'of  law  ,re1atin|f  to  itb 
»   4      JMertr  vt.  SBbe  Dduware  Insurance  Cwnpany,  61.     .• 
,'  .•  ^.  It  is  not  essential  to  constitutt  ban-ati^j  tbat  it  slioiild  be  to  tl^e^pter- 
(SBt  d"  the  master.    fbi(L  61.    *  '      ^ 

X  Jf  the  act;  of  the  ma«te»wc«  Intended  to  brncfit  the  owner,  although 

'         .  mistaken,  it  cannot  be  banatry,  because  it  \\  as  not  fraudulent,  or 

**"   .    .  ', 

^  criininaU    /i/c?.  61,    . 

*  «    ■  .•  •      ■  ♦ 

,   *4.  Acts  of  the  mastfr  majr  be  illegal^  and  yet  not  bcii%  ciinubal  or  ftauc 
•    .     ^      dbleot.  tbqr  w^^H  fiot  be  barrati'ous.     IbkL  61. 

]ij[li:»  ©F  exchanges/  -  •;  J^  f  .   * ;      • 

>•  Itthi-bifi  ol'cBfikioge  N  taken  iit  payment,  as  •rfiscl^aife  of  a  ^e^ 

•  '  *    existoat  4l^  et  isaio^^ooMiet  aa  iwpoiiB mtliiliiglfbi  of  th6 

*-  r  '    ,^uil«p  ti»irtw  <»e #ri^  of  liiaMion  hiuMi^I^  the^ajleinal  debtT-ia 

5>.  'if  irHill  of^es^^i^e  l^fwaktetV  «ilh  a  sf0§ial.enckinQnirnt^  in 

■    fiayfiVKnt  of  a  fv&oM  dtfl^^riiilih  Ifc  wb  ttewt  ^  4i^aigfc».the 

special  vn$Sffiemi^ii9r»  Ml  «^fli*iik  the  Kig4t»af  the  indorsee 

<*   -        ««4||94Kwo»orona3iyp(renaaBeii()oiaat;  ^maeor  may  b|  the 

«ffcctof  AichenditfsenacilBl^twieen  the  owditor  and  his  cndon^. 

**/   ^    «   #^kMCt  WU  be  4loi^  Boticop  of  4l»n*pi^^c«tf)C  all  ill  of  exdMi^gc. 

•  »yxThc  holder  of  aJrtil  of  jgychawge  pfoteAod  <br  notx piyiiicnt,  iaiiot  . 

oMiged  to  soAf  any oOQrOf  thop&itiea  oiJbie  bil^  in  order  M 
^   4n  htB  cllni^  oflPx)IJ^er  parties    He  vnuyksuc  or  not,  Aiieriivoqaes. 

4,':«ii  an  Mien  by  Ihe  e4||flo»«t  «Cj^tU  %f  eiecliangi^  ag^inal:  fie 

di-awe^  it  i9%ufii^nMto  aocAuot  |pi-^ho  4MVi-paiduction'of  ma 

Ml}  "^IMI  «t  was  lodged  aMiOli»4Joowiidtei^  p**  IWaikiuplcy, 

' .  •  'iwiiil-  tt  ooittmission  Usi^»^  against  «he  dmy*^  aiid4KiU  icinains 

."    /UMl  tltfpi.^   The  Awfciirii  af  rW«er  vs«   Zie  Agignees  of 


<     < 


t 


r 


*  *.•    ■        •    .      .. 

fiotToi*nY  .BOMua.  •  •    •  » 

^  captain  h«rfi«  Wt«  fljitclltfaltoiii^yii^  «f«iie^t8i# 

•-^        .    tobot#vro(Niiqr«paR#ievtt^^«icHttcigMi»£t*if  ia»d^ 

c»^triB»  aa»y  dfci^e  '•  !■■  iw  tlimi  iwifc  in  a  Coott  of  GaaMawi 
tarn    Mi0l^y9»TitijSMgnte»ifJBtm(iffl4S. 
•**   :^.  Tile iMii»fy rf » yewel Imiw-ptHPr tiipa>«g<iii»o a rtnnwi  p>ty in* 

CHANCERY.  ,   4^        ^  , 

1.  IHmk  a  eonve)nnc«  bad  been  mide  of  ibar  rpal  ifatotj^by  a  daugliter 

»       .  tn  hrr  fnt^1T^  imfMrtl1nt% hf fnrf  h'^r  Tninjigm  .iii^"r  fi  M-^f  *ht't 

U  ^      /,      Ae  would  "WbCtefttai  bj  tb/e  same,  a^gff  that.lJlQ  piqp^rtjc  cop- 

.'  1^5^01  by-lbe  deed  wo^)d  bdeone  her%^tflr  tfie  dibcease  of  her 

**'     parent i«ad  Vteca  tbft  opnatiop  of  «te  conlkpuiek  .^nialia^ 

prSw  the  damtbter  dlllte  Olatm  tlie*Coittt4ecaaed  nn^gpiMjiiiifce 

^  qf  itm  piBiwHy»  and  mi  iigwlyir  die  piroocttiM^Aia  part  wJSA 

■ -^ f)id  bi^a  toM^  lo as ta.«flM: *•  iiii|cft lyf  tii« €^ 

,        to  ^  dau ji^htep 0m0tt^it.!$f  |» i^h  ab^waiilft  luim Men  «iiti- 

'^  .^tted,  fcfld jiio^:  thei  rjMjfjiinac  |iy%innr1e.    JSbatm  &  Wjfii^ 

•  MartAt^ 0t nL 99T,  .     -,   ^      >    t      -i         '  ^.•*.  • 

^^  ^Z  Wllfei«<tee<yiiiydfeach'yai<y|riit<iiit>iaCqtltyilIl»tdef>ij^ 
one  p«i<f  if  the  advantage  he  niifj^ine  giimdb^iy  obfkiilinf  a  ic* 
galaali^a  »i  proftrtft  whwk  iNia  ^iWMkk  ]  iii  ■  gacunty  ftr  »  deb»> 
ddata<M)la  ^Aifc>we<ag  wi  Clbiriwi>irf#<<:444. 

CHANCERY  PRACTICE.       *^  '        .        '  ". 

'       t  /  Sparks  &  Lloyd  being  bidebtcd  to  Johnionfc  Sftuth,  asa^pn^  a.iiK>ri- 

''*'.•      ^i^c^  to  thA^  in  paymviC;  it  Jbc^  uaderatqtd  that  the  assignors 

were  not 4o  be  answei^lc  f^  jf^  title  ^df  iJ^-tnortgaifo^lD  Ibc 

^  '     ^.mort^g^d  pmanlKa.;  €m|h^'diad^  kM^I|^obiiaiMa'laraurTi?mg 

'       '  •"  -ytftncr,  wha^qBame^^Miil^pt,  ami  tli^'pbuitiinjait  blfa^^^'cs/ 

.     They  ftled  a  U||  iMtia^  that  tke  j^iartgagot  lia^  00  title  to  Uie 

mortgaged  prcmi^  and  that  he  ««a9%taikn]pt#«iiaiip^as  known 

^     '        10  1^  aastgnors,  ^nA  cpneaa^  it.^^  #||a  af.lhe  p^^mcnt. 

i:  pj^  a  demurrer  to  a  1|^  <iu'ffjr|M»l  «f  il  flftiat  hm^eofa  tme. 

'     *     *..        Pfl^un'^rt-aiL  vs.  4)»ati»^.ai/.»aS&.    ^      \        ^    ^  ^ 

J^  'Thc$^nin)>faiinaii|»  apyiin^iK^icr  pcraoaa  toMk«||*J«iief  sought 
foi-,by  the  l^U,  Which  if  t(f  vBbiiii  payiaent  di  tlie  original  debt  due 
hy  ihc  defeadaiM,  notwitliganding  the  assignment  of  fhietiiortgage. 

^  *    Thta,  t^s,  ••-.',    ^    -    •  .     •      •    ^ 

^  '^.  The  represcntatires  of  a  diceie^'d  partner  neefl  Hftl  ffc  made  par- 
tics  to  a  hyi  Hied  by  tlie  aairinng  j^astnel^  as  'tBejMb^e  no  cbMm 
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^1  'Action 'of  de)>t,  in  tbe  Dist]|^t  Courts  for  the  Talue  ^tf^^Bods  ilnted 
*  ^  l^fee  hfi^  fbiudently  entered.  Thp  declsiration  states  13)^  fee^ 


w      * 


0 


fiHA^ClKX  PMACtoCfi.        '  J  *       '    *   » 

*    uirta»aft  iiiiiti<w<i|pli|p^  avlfl^w^ii  upon  t^  tnrviv. 

inf^l^irtneiv  qyji^inpiiwmiitiwii  ^  MiMm.  •« 

4.  It  is  no  obj^etijtftiiliwiWI,  4|Mk«taw  iMt  ««filn»mn  ofe  t«  |$. 

fimKSi  if  ^^^ktm  it  II  ■■■nil  y.   ir««MM>     ^ 
-  <i«i^lliiMWM,  ^-    •  *      «      -    •« 

§b  A  petpMiuMrtjurfk^  w4l  yntei^.iniaiildr  t«r#^  p8oee«i|ii|l 

/  on  a;  jai!npiM*l|i^ft.  clbt4iked4i»  a  i«ik  iii«tltut«d^ih  tiie  name  e( 

.    »  fMHin  •flt  inlBiii^li  it»  ^yl«8»  itffNNM«iU«i»n]gr  ler  the  ppB- 

/•     yoat  <tf|H»tf t  miir*  <^^^^)  wlMrfi thg  d^rfendMit  hdUyanat  Ae 

Ml  flaiiMF  iiirMweft    «^fW!«||i|f  ^  JMzAir  ef  «^  39%  «. 

-*  >.«M»t»>i|i^  caiAte  «%  tnijiiinili  to  iWJr  wtmM  8hcMald[ii«l  be 

^  jgif^ited,  an#why^r¥ic»  #4ite.#utl|>qiMi'<bp>B Jhe  attoi'y  of 

«ie  defen^an^  iHA  suit  »ipiii^^l  agrihst  the  id€»<iint  for.sUn- 

-     "^Qering  his  title  to  the  land  mentioiicd  in  th«  WB^  AoM  npt  b^ 

..    IcwMMtdawaa  as  a  serriM  iu  flmMty.  '   ' 

i--  '  'U  •judgvient  at  law  be  vbtMinttd^  ttt  ailNrice  «C  a  «bpcen»on  the  at- 

«   .       ^Ibrni^oir  tlfiBrplaMii^  Ui  bcij^r  abvoat  ftom  th«  atate»  will  be 

.  J#  ^  .  deeiE|Kl  4rmi»  whefe^||t»^ige<ft  i»jiiMiU#ttn/  iPth^aMfce  witK 

"the'lihatter  in  tips  8u4.te  %hich  the  JtfcJ^eat  wat' rendered. 

Sitnet  vs.  SU^k^  ^9S.  •      - 


I^MARTER  PARTY. . 

-|Iee.|laaterof  aye9dc4  '  '         ■ 

1.  Evidence,^!..    ^  '  *'  *^  ■  -  ** »  ' 

do^CUJSlVEJSfSM  III"  l^UfiGMLNTS   'iOlD    D&^      * 

Courts  V,  6, .  .•  •  .  J 

•  •  ^  »' 

CO^fSTRUCTION  Of  STATUtfeS.  '    * 

J?'\  Revenue  Lawi,  1,  2,  3,  4.       '  *     * 

^.  Toroign  taws,- 2^  ".      f*    •  :.         ■  .       \ 

3.  Construction  of  fhe,«40t^of'Coiogte8s»  pa»ed  the  21st  of  Janiftirj  .         * 
1808»  eatitfed  ^  An  Ad  16tjkt  reUeT  of  Ofiver  Evans>'  M^mm  > 
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CONSTRUCtlON^OF  tTATUTES. 

to  have  IwMi  ]iiq^0MBd%toMrflidri||fdliv  iif  inririivi^ 
.  «   «id<lMttlicgii>Ayai»»»tiai'Biiii|l«B^iwaiyte'aifeira 
^  4^Iiv«rpo<ri»4ii«^laoi«f^teir«xpo«Mi%withadesgn  tosv^ 

*  qf^it^MfNltttfirtttbft^l— tef  ^JBfqjfctt;  and4h>t  tie  de- 

■   fentMdti»tiiey<y«»MriritgAeMfty,  wiUwiytgtlielWMqf 

tile  Act  of  CpiipM%  loe.  •  <      "^      • 

rfa»  offeaeef  uadAtJtto^^  «f  OtegfMi^  WKJiHu  tyfji  mftldiY^.n 

eMU'f  i^pwi  ep^fMtffi^  bdotB  4m  mimI  eott  <lf  Hm^-  §^eodi^  vitfa 

diilpi  t»  «mde  1iM5  dttliefl.  Illo  ftijltet%Mr  liMBiiiiMI  Ok  ioToice 

V    ^       ^         .    mfcy  tie,  rtg,  ffflie  <i<y  k  bmiA^  fciWii^ft  ^  Ite  iflttJ  oqtt» 

life  pewpft  Airmgit  IP  fuJy  €f  ■»  oOibe,    VW  iMntoqvzcs 
tfcat  tfci  yigli  dii#  bte  antped  at Ihe  nMrttet  Talne  ttbe  pito?  <; 
.      ef  eciMMniiip  MfeiDg  ditck    ikadUfiX  v«.   Re  (Metf 


6.  The  deckrtlkwi  iil^tag  Whe  oojrfgt  H  %e  offenee  o/lhe<»porter, 
■ad  nuABis'liin  KiMiftrH^alteiiiht&elhmdiileiilinteiiQo^ 


iapetfcd  by  t^  iliiiliniit»ii  «d  ibe  pufcii  AaBng  the  mvniee,  tng 
*«*«»  hiirnriw  —#  ^updlfHirt^  fa.  iJiilMnyod  for  the  §mA 

.    '    CONTINUANCE. 

4  t  1    Tfir  rniirt  tTrntiniirl  thr  rjwir^  mi  Thn  ■jpjimiw  nf  thr  ilf^fiiylpint, 

#  witaev  being  absent  in  Nc#^9MKy;  ea  fhegvouBd,  thilt  «.8tM» 
«...  ■ngirfnilp  eMkoot  iame  praoea^  lor  defendM^  aiiUWt>%  into, 

^  wvHiar  state.    T%e  (Mei  0liae$  rn,  LMe,  tm 
'     ■    g.\he  Camt  coetaMied  the  ^atiae,  wum  tiie*a|iijii»tia^ef  m^  ^tkm- 


dai^  he  iki>y  a»  eiwiwiigitiiar,  M|d  having  «<BM 


AnoniT' 

CONTHACTS. 

1.  The  n^te  aettlmert$  d §m.  iaqiiVril  b^ween  paMie%,  one  af  tfaeoi 
being  repreiented  by  aa  agent,p  does  not  aulte  a  contiak  !wfci|een 
tlie  parties  although  it  mmf  bayetideace  of  a  coatoit  ^Pdi^vm 
t§.  7%e  Uniied  Staiei,  $$.         \     g      - 

3.  ^Mrance;  5.  14^  14L  ^        * 

3.  Kevbaae  Laws,  ^  * 

MkM/teryrtM  ci0inAmt0^4m9m  a  aiibject  ituitter  to  ofmie  qpon. 
if  iqsoniee baabeCB madir tm caigo,  there araat have  boaiaMii 


^'    > 


commeaQj^ 
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^JpNTRACTS. 

<   ^.  Aa>enKirMrifcMP<wi4|||onfriplfaj,itthAeri>reriri»^i^ 

ancei  and  Fthe  wordi^nd  «zpR*  k»  irM  lfc>  inHirtien  oT  lbs 
pvMi^  il  ^  be  Miflkienli  '#MA  lOf. 
7   kii«g«rtnafMia<^leoriiw,1lHitwlteteftooiftMtiskwfu^ 

VMde,  Mid  <^w  mi  I  miil»  ■trim  peilbnMpce  ^It  «iikif||^ 

TncHifc  ^Hyt'tiiUte  eonbect  iMI»e  pt^odW,  taiil^e  contnct 

jbt»hecopii%cdtmend.    (W<>i   gJU  Jiiliiiii  Cotiyawy 

&  If  ft  kw  IbMd  thtf'plfoimftnce  of  ft  otmA*  m  part  on^  he  ivfao 
ic  bmiMl  fagp^  ^litstin  pefftMn  i%tkek»A#iMy.  Mid.  31^. 

.  Xhe-4[[hiiitiff  having  lecoycred  at  law,  the  CoHtt  diiected  the  outa  of 
,      tfie  bill  of  diacovery*  by  which  the  plaintifia  at  law  were  preveafe* 
.  ,ed  temvwmgt  ahoi^  i>e  paid  by  the  defemdanti  in  the  bill,  they 
.    •  .  being*  pMnftifia  at  kw*  Liuttof  ^owwe  yi»  Jhwon  d  aL  271. 

JL  ^  1.  Upon  f  special  yerdicty  the  Couit  has  only  to  decide  the^law  upon 
^IF      '  ^e  facts  stated,  where  a  difficulty  is  expressed  by  the  jury  upon 
the  facts.    But  if  the  jury  express  a  doubt  as  to  a  parficular  point 
.3»  of  4aw,  the  Couit  can  only  decide  the  kw  upon  that  foint.  PeUt' 

^  vs.  Tic  XJfditd  States^  36. 
-Iff.'  B.  pledged  a  yessel  to  P.  to  secure  a  sum  of  money  loaned,  and  she 
was  afterwards  attached  by  another  creditor  of  B.  in  the  state  of 
Dekware,  and  there  sold  under  legal  proceedings,  P.  becodling 
the  purchaser ;  and  after  jrepairing  her  at  some  cost,  he  brought 
^ Jier  to  Phikdelphii^  ^Ife^  ^®  plaintiff  instituted  this  action  of 
trqver,  for  her  recovery.   Bau/pr  vs.  Parkmh0^j\At2,  * 

Hel^,  that  the  regutaritr  of  the  proceedingB  in  Dek^iq|re,  under 
which  the  vessel  wa^bldt  cannot  be  inquired  into  in  this  issue. 
/4id  142. 
I^Aftgn  the  jury  Msupe  the  right  to  draw  conclusions,  ;ivbich  are 
exclusively  the  province  of  the  Court,  they  will  be  disregarded. 
King  vs.  Tht  iklauMm  Jkturance  Co/n^Huiyt  300. 
4.  It  is  a  power  which  be^gt  essentially  to  eve^  Court,  to  supetin- 
tend  the  conductof  i^  officers,  to  see  by  what  authoritythey  ai% 
and  that  its  process  IBftjoot  be  vexatiously  employed.  TJ^  Sing 
of  Spam  vs.  O&'mt,  469.  ^ 

$.  The.  QrplMHftr  CouEt»  ytftbfish^d  by  the  kws  U Pennsylfsajb^  bat  ft 
Vol.  II.  S  Y 
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COURTS.  *  '  .       , 

Ij il  ImiwHilJnii  wdii^inVjilnt^dpfllntif^i  iwrt  tn  iliriirt  i  inilr  nf 

^^.  %   tt4  propei|y  iiT  t»]griBeiit  <^  dflm.i  wiiiCH  ant  competent  te 

6.  The  jury,  after  fei^^ahliveipi  an^  tbe  |«ier  ^|(biM  Oipbaa^ 
V         Coni^  tftriA  oonveymca  i|ideri^  wilkomt  any  ]»eteiice  of  an  <^ 

ywMUg  tklft  jn  att  that  tah(»  J^K^  pjemjia  o|<fcd€i^  MM>ate>  ajid 
withflut  iiR^  alkged^  iMPre  bimi  aoaMMtet^f  thcpneeed. 

ing»  qfr^ke  go«rt,  ?(M  474. 

7.  The  schooner  Fortitude,  a#ned  by  the  apptii»f%  Mzma  of  Ae 
^    UMled8la<<%fcdiWrrh»nt«KttdtiifcatNci»l]<<iidq^ 

.  >imT<y^  ft9H  Wignioo^  Britiab  jij^d,  iyiiiynhoid  part 
of  her  outward  Cfprgo,  mnd  the  remaining  portion  of  h^  loadiji||^ 
having  been  shipped  at#Iartinico,  waa  caillured  as  pifee  by  a 
French  privateer,  carried  to  dt  Marthis,  where  ^e^vtaMl  and 
*.  caigo  we^  told  by  ordeisof  the  governor,  and.  part  of  6ie  hitter 
sent  by  the  pttPchaser  to  fiie  appiJ^piite  hi  Phfladelflhii.  iThe  Foi^ 
titude  and  cax|^  were  afterwards  condemned  by  %,  Freabh  Cooft 
of  Prize,  sitting  at  Guadaloupe,  for  aa  asserted  violrftalQfjt^. 
Milan  Decree,  in  trading  with  a  British  colony. 

The  sentence  of  a  Court  of  exclusive  jurisdiction,  operating  dire^fl)^ 
on  the  ihing  itself,  is  conclusive  between  the  same  parties,  upon 
^  the^me  matter  coming  in  any  manner  before  anothir  Com!  of 
co-ordinate  jurisdiction,  not  only  of  the  ngA/  which  it  fptablishes, 
but  of  the /ad  which  it  has  decided.  4rmroydetaL  vs.  WUUofm 
a  al  508. 

9.  S6  long  as  the  decree  of  a  Court  of  Admiralty,  foreign  or  domestic^ 
remains  m  force,  unreversed,  jtis  conclusive  to  change  the  pio- 
perty  upon  which  it  operates;  and  the  interference  of  another 
*  ^  Court  o|  co-ordinate  jurisdiction,  is  dot  authorized,  whAer.the 
decree  b  erroneous  or  noL^^be  sentence  of  such, a  Coist  i^not 
examinable  at  all,  in  another  Cowl^-Ibid.  508. 

-  w 

COURTS  OF  THE  UNITED  STATES. 

1.  The  tonstitution  of  the  United  StaUb  gives  jurisdiction  40  the 
Courts  of  the  United  States,  in  cases  where  foreign  states  are  par- 
ties; and  the  Judicial  Act  gives  to  the  Circdit  Court,  jurisdiction 
in  all  cases  betweeh  aliens  and^citlzens!     T^e  iSr^  of  S^min  vs. 
^'•*  '     Oliver,  ^29. 
•'    i  King  of  Spifa,  1.-  / 

3.  Juritfliciioi),  2,  S,  4.  '  " 

4.  Wlmtevfcr  may  be  done  by  foreign  trJ^mafe,  In  Inference  to  the  es- 
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* 


•  .  ► 


NCOURTS  OF  THE  UKlVjEp  STATftS.      ^  ..  - 

^  '        -  tabtistetf  jtiiLiJllitli  «IH|  i^^^if  uMiiMM^  fflfttiidb  «ii!|he  cooeit^ 
'^    '     ^  ^neia4iiB^|||lil  liii|^  fSoreSgti  M/e^Cbift^  thiK  t^emrts.of  tbe 

DfiL  CREDERE.      ".  *       .  * 

1.  The  defeod«nt9.q|^  goods  cq|»'ign^tx>  them  \M^^  P^l^^>  fuidor 

.    >     _   9,dd  eredert  commitn^ioii,  i^id  rc^ffve^i^  payment^  for  part  of  jj^e 

sales,  th«  jiilb  of  excliatige  of,)j^.    Tney  were  authorized  by  the 

.IH^ntiff  tQ  remit  in  bills,  and  with  the  ot||fst  proceeds  of  sales,  th^ 

purchaMd  a  bill  drawit  by  I.    Both  bills  ttrefe  protested.    MuQj^r 

vs.  jftrAJ^,  37a       -  ■■*  >» 

^l  -The  Ctnilt  held  the  derendanta  liable  ^W.^s  bill.  It  hatmg  been  m- 
'     4    jyit^  '^  payiilht  for  a  debt  gtixantied  by^them,  but  not  fpr  the 
I  biU  drawn  by  I.,  ifVA  wn  lemitted  keeol5din|^taof4er.  JM.  378. 

DEPOSITIONS.  .,\ 

Evidence,  6.  15,  16. 


« 


DEVIATION. 

1/  Ifbat  will  constitull  a  deviation  op  a  voyage  inwred.  Togtroatof 
her  cour84%o  sinre  the  life  of  a  nugif  will  not  be  considered  a  4Z' 
viation.  .  JlofM/ vs.  Yik  J9^  Cbti,  80.  j 

2.  Insurance  on  dfe  JefTersdl^  at  and  from  St  I.iiicia  to  New-York,  with 

liberty  to  touch  and  trade  st  St.  KitfB,  The  vvesel,  having  loft 
some  of  her  men  at  St.  Lucia,  w^t  into  jSU  BarUiolomem^  % 
'  supply  tl^e  loss,  and  sustai^l  an  injury  on  her  retu^Voyage,  al^ 
bdng  run  foul  offkf^otfier  vessel,  the  damages  fmi  which  ex- 
ceeded fifty  per  cent!^1ie  underwriters  claimed  to  be  discharged, 
on  the  ground  of  deviation,  and  suling  from  St.  Lucia  iHfthout  be- 
"^  Ing  sufficiently  nSined,  whicH  was  unseaworthAess.  '  Cmdarys, 
The  PhShddphia  Iniwrance  Company,  262. 

3.  If  the  accident  happen  wkibt  the  pnperty  is  ai  the  risk  oftheunAr*  j^ 

tonUrif  and  caviot  be  irepaire<f  at  the  poft  of  departifec^  tl||^p||- 
sel  oaay  go  to  th^^p^est  pott  for  the  purpoeej  and  she  .^^jtinues 
in  thj(  same  ci^^Q  as  to  the  inausMife^ -as  if  she  had  been  repaired 
Ht  tl^c  j^  <jf  demH^i^.^  The  inantfiif^  P^/nA^'^  K?*^*  ^^  ^^ 


I , 


»  • 


>40'       ^     .  yf0EX. 


DEVIATICW.  ^     ,  .     ►:  I.  .;<:,. 

,  • .  to  the  neareit  p«rt»  at  whioh  lier  ^pptiMijd^  mpplied.  JftuC ^62. 

.«.    4»  T^r  »(i%M^  ^rriatirm  frrmi  thr  iirini  ftiirr^  tF*^^  riT^ITj'  T'iBtinit 

*.    a  j^l4able  »eceinty»  inyharpg  ikifi.  ii|Kdervat$nw  akhou^  th# 

ItM  yi  m[t  tb>  iyiifitiiatii  n^pif ffif lyr  o^fte  di^|j|#fin    Afar^ 

V8.  The  Mawmt  Jruuranm  Compam^f  354.         '    • 

Jr.  liiB  not  an  ^cmt  for  a  6tn|li|n,  that  there  Wm  a  aulRciani  mtm-> 

ber  flf -tafldk  to  navigate  tlie  vettel  tm  a  y^  mhtre  tfift  iieefeaBaiy 

ifltlitMi  to  the  cNvlcould  be  obtained  for  Qie  whole  ivyi^^  mch 

port  not  beil|§^  in  the  eoiira0l»f  the  yojagey  and  the  lAat  oM^uid«  ez- 

iiting  belbra  tluft  ootiMencement  of  the  yoflffe  inaurod.  The  tcs- 

Wahoiifiie  fitted  %  the  toyage  innrikd,  il  tike  time  of  her  de- 

paitive.     Ci  iidb^i^iJ.  Tkt  PemujflumUa  iummet  Ctinyawy,  339. 

D5VIS1.   .       •     ,^  '  ^ ' 

«.      1.  Bankrupt  and  Bankruptcy,  2,  3«  4^  5»  6. 

^.  T.  P.,  bj  his  will,  gave  aH^e  annual  income  ^hia  estate  to  bis 

wifet  during  h^  widowhoodt  to  fe  equally  ^vided  betwiaen  her 

,  and  his  son,  wit)i  instructions  to  eduotf|^  his  soo  \.  Iviyf  it  should 

«  so  hi^pc%  that  his  wile  should  ch»nf«  her  condition,  oen  he  gare 

thf  direction  of  his  son's  education  to  T.  S.    He  af\erwatds  de- 

Tised  a  part  of  his  real  estate  to  his  son,  specifically.    At  the  time 

of  the  decease  of  T.  P.,  he  left  his  wife,  who  afterwards  nMuried, 

his  ibn,  and  a  granddaughter,  the  child  of  a  deceased  %on.   Leutit 

0f  Pryor  ys.  Dunkk  d  aL  416. 

^i  The  Court  held,  that  T.  P.  died  intdtate  aa  to  all  the  estate  not 

*  spectfloany  devised  to  his  son,  the  jriAow  fiinng  no  interest  in  it 

'.     after  the  tennination  of  her  widowhood;  and  that  his  granddaughter 

was  entitled  to  a  m(Ne^  thereof    Ibid.  416. 

jDURESS.      \, 

.When  a  party  fate  been  dischai|^  by  the  insolvent  law  of  Fepnaylva- 
nif!^  and  a  suit  is  afterwards  broigjlt  against  him  in  the  state  of 
Pelaware  for  a  debt  due  before  fefa  dischaig^  the  anest  in  Dela- 
^  1  ware  was  lawful,  and  the  plea  of  duress  against  an  initownent  gi- 

ven bj^he  defendant,  whg  was  in  coofilienient,  will  not  be  restivtdi 
although  it  would  ha^  been  otherwise,  if  tbe  arrest  had  taken 
^  place  in  Pennsylvania.     I^atap»  v8l  Peehoier^  180. 

«JF]StTMENT. 

'  1.  A  purchaser  at  a  shetifF's  safe,  uiider  a  judgment'  for  theliei^  enftac* 
ed  accprding  to  the  law  of  Pennsylvania,  of  the  equitable  owaer- 
«h^,  dDbn^t  maiiitaSn  ejectment  ifiinat  the  fMpiiMor  of  the  lot 


», 


•     % 


r^   .  of  aj^^  i^miMili  lmild|p».i(toilk>  €ii^«  X^  Ti.  Jim- 

'2.  A  warm  jjpiMiLwiTey,  and  £onsidention  mbnef  ^14  >•  miAckngft 
tJtTc  to||«htaiii  aiMJeillpieiit  in  this  Court ;  but  ip  proibf  of  pn^- 
mevjfQpciiing,  the  pUunti£r  was  iion|iiil«l.  ^L^n^  </  topkif  ts. 
Biddle,  354:  ^T 

3.  In  aft  '^^gktoett  against  an|r«PilMi>  peman  ^aa  the  piopBelny,  or 
'    jfkp  claimlng'imder  him.  It  is  ikH  i^^asaiy  w^ituve  the  title  ofit 

of  tfe  praprietariet  of  PetmsylTaniSiilf  »a  |^t  at  entiy  is  proyed. 
*^^^l^emetirf  JUen  rs.  Xfffii^  42^       -  '     -     #  , 

4.  An  ejec«meht*eaim«tt)e  maintaitd  on  %  wmnmtt,  mlHiW^i  |i  ftfrvey, 

or  puiehaae  moAey  pM;    Ltmttaf  P'Mlonl^Vft.  CWfc&ftf,  160. 

5.  The  plaintif  elaimed  under  a  waMraat  did  M^rey  in  1709;  hot  pifo- 

duced  no  proof  of  the  payment  of  the  pwehase  monei  ta  th«  pro- 
prietors or  to  Kbe^te.    Such  a  Htle  is  jftt'suilcieK  to  recover  in 
■  'cjeotme^asitdoesnotgivit^rigfataroMtrjr.  Lemeerf  MUKgim 
Ys.  IKckwn  d  al  2511^  * 

£M3AI^  ANQ^MBAROO.  ^AWS. 

1.  fnfevm^n  a^vnat  lh«  brif  Agoas^  a  naa^inyyasfcl,  fot^hreach 
*   of  the  enibaigo  lawv»  the  haring  proeeedJf  from  the  United 
States,  in  Deeeabek*  18QB,  to  8t  Baitfaolomew'%  vhare  she  was 
ao)d  to  the  appeOaot,  aad  alterwaids  returned  t%  •Philadelphia 
with  a  cargo.  A  forfeiture  of  the  vessel,  imposed  by  the  embaifo 
^  %ws,  cannot  be  eitfbfoed  alter  she  has  arrived  wilhifttiiM  jurisdic- 
tion of  a  %rig«  power;  but  the  United  Statesujmiffc then  resort 
to  the  penalties  imposed  by  those  laws,  and  pawM^i  for  4mible 
the  value  of  tlie  vesidk|pd  cai^o^  to  which  they  are  eatitled,  upoi 
Iheir  viobtion.    i'lnl^ivs.  TAe  £WM  StaUa^  ^1. 
%  Action  on  a  bond,  executed  atcordtng  |o  the  prorisions  of  the  em- 
bai^  laws,  with  condition  to  leland  a  oaigv  laden  at  Pki||pdelphia| 


at  Portlaa^  iht  ^mgm  (tf  ihA  9eu  mmfUL  Thft  vessej[  wasr 
driven,  by  stresa>«  weather  ftom  the  coast,  aadk-fuiUnto  Porto 
Sioo»  whose  die  waa  ordered  by  the  govemer  t»  unMe  w^  seH 
her  cargo.  Th«.«argo  wia  lydd  at  Porto  ]tic(yaml  the  vessel, 
after  being  repaired,  retained  to  the  Uniled  States.  TkbUmkii 
Statei  vs.  Ball,  366. 
3.  Pofils  of  the  sei,  1,  2, 

EQUITY.  '  K      ' 

L  Tbe  bi|  cannot  be  fiippoptei  m  a  UBjoC  diseorcaTt  if  the  pMiliflr 


4f40        ^     ^  BfilEX.  .         '  , 

DEVIATION-  '^  '-        -^^  •.  ..    './,'    -  • 

.>,....    » WM  jyceaawy  lo  proo^pd.^  »PoH»ijn»VaBtl  thit  the  ^ggielyeqt 

,  .^       ^    totheneareittp«H»at.vhiohliieiripntecoiddbe«ipplied.  Jk'^62. 

•^     i  Tlyr  JtritlkTirr  |— --*^—  f — r  T^ T^  — "^^  '^^^ y^jp*.-aa..>^ 

,  •,  a  jyttttAble  »ece»ily»  iliirhiBTpwr  ikifi.  underwriter^  altlioug^ti  th« 
Um  ftm  not  tbt  JyjtPitibtii  n^pif fjif lyr  o^lBie  de?MMi nn.  iUbr/m 
yg.  The  MkifmfaitJnmtranm  Company 9  ^S4t.  '  f 
B.'  ftiB  not  an  qpicose  lor  a  flcniUlin,  that  there  «Mi  a  ■nfltiit  nrito- 
ber  of  iMrib  to  navigate  the  reMol  to  a  p^  ^hwc  tfia  neObssuy 
addttiito  to  the  cr^iSHCoiiM  be  obtained  for  te  wh(^  T«iy;^ge4  sad& 
port  not  beh^  in  the  couri^^the  yoyagei  uid  the  ^Ant  oMfande  ex- 
lifting  before  th^  eA«eucefnewt  of  tiie  voyitge  inBored.  Theyea- 
W  ihoiiCbe  fitted  i^  the  toyage  inNM,  it  the  tine  of  her  de- 
partite.    Cmdhp^.  Me  Pemuifkmia  Bumrgnee  Compung^  339« 

DSVISl.  .      •     .,         '  *■ 

»•-      1.  Bankrupt  and  Bankruptcy*  2,  3,  4»  5,  & 

St  T.  P.,  bj  hia  will,  gare  aO^e  annual  ineone  9  hit  estate  to  bia 
wife*  during  h^  widowhood,  to  ftb  eq^ially  <iinded  betwiaen  her 
^  and  hit  flon,  wit)i  ingtructions  to  eduofl|^  hia  ioo  \  bat  jf  it  should 
■«  M  bappen,|*tbat  hia  wile  should  change  hef  condition,  then  he  gave 
tbf  direction  of  his  son's  education  to  T.  S.    He  afterwards  de- 
vised a  part  of  his  real  estate  to  his  son*  specificanj.    At  the  time 
of  the  decease  of  T.  P.^  he  left  his  wife»  who  afterwards  maitiedy 
his  ibn,  and  a  granddaughter,  the  child  of  a  deceased  bon.  Lessee 
</  Pryor  vs.  Dunkk  et  al  416. 
^i  The  Court  held,  that  T.  P.  died  int^te  as  to  all  the  estate  not 
*  specifloallT'  devised  to  his  son,  the  yrliDw  having  no  interest  in  it 

"%     after  the  termination  of  her  widowhood ;  and  that  his  granddau^iter 
mpB  entitled  to  a  moiety  thereef.    Ibid.  416. 

.W^n  a  party  fats  been  dischaiglNl  by  the  insolvent  law  of  Pettisyha- 
ni%  and  a  suit  is  afterwards  hrvtt/fpL  against  him  in  the  state  of 
pelaware  for  a  debt  due  before  ifi  dischaigc^  the  amest  in  Dela- 
^  ,  ware  was  lawful,  and  the  plea  of  duress  against  an  inMniment  gi- 

ven b^he  defendant,  whg  was  in  coailiement,  will  not  be  re0iivcd« 
although  it  would  ha^  been  otherwise,  if  the  arrest  had  taken 
^  place  in  Pennsylvania.    I^atapet  vs.  Peehoier^  180. 

««bTMENT.  •  ••        • 

'  It  A  purchasar  at  a  shettff 's  safe,  uAder  a  judgment  for  thelien,  ente& 
ed  accprding  to  the  law  of  Pennsylvania,  of  the  equitable  owner- 
ship, dtonit  waintain  ejecttteat  ^pHost  the  paopneior  of  the  lot 


• 


•     « 


•  « 

iJECTlfcEWT.    'r    ^      J,.  .  '  ,'  •• 

-2.  A  waiTftj^ltiy  jwirqr^  9iiid  Cionaideration  mtintyjiMi^im  mMdiei^ 
title  tajgatntain  a»«jeilineiit  in  this  Couft ;  but  ftp  proibf  of  piqr- 
maofffptvi^ng,  the  plaintiff  was  nonjuilsd.  Lm^ft  efCopky  ts. 
Jf*ri,  354.  ^-r         .  \ 

3.  In  aft  '^iJMlttent  a^inat  anf' «tlM»  yawon  tim  the  pfopaelvf,  or 

4^  claimlnif  imder  hiai»  It  la  fwt  ni  i  lit  j  w^rove  the  title  ovt 
of  tbe  proptjetariea  of  FennaylvaniAy-ifta  ^ght  of  enby  la  prayed. 
*^^JUmetjof  JUen  ya.  Z^ymt^  47%       - '     *     # 

4.  An  ejecMidht*eaoo«tf)e  maintaitd  on  %  ifmtmk,  aiUKlgl  |t  fifrvey, 

€r  purehaae  money  pmd^    Lemee^  P^MIonlkva.  t^mtu^  100. 

5.  The  plain^  elaimed  under  a  wamnC  iW  n^rey  in  If G9{  but  pfo- 

daced  no  proof  of  the  pa^rmefit  of  the  purehaae  money  to  tiM  pro- 
pHef ora  or  to  <irjiale.    finch  a  Ikle  ia  At'  auttcieK  to  recover  in 
'e|ectme#,aaitdoe8notglvC^Aghtar  eatrjr.  Leme&cf  MUUgit^ 
YB.  IKdssm  d  al  ^Sm^  * 

EMPAlieD  ANEit&MBARGO.  ^WS. 

1.  iBfonngaon  ayiinat  tk»  biif  Agaw^  a  eeailiiir  yiwrily  fai^hreach 
.    of  the  embai||;o  kwt,  ahe  having  proceedJI  fron  the  United 

Statea,  in  DeeeaMr  1808,  to  8t  Baitholomev'a.  vfaMe  ihe  wSa 
lold  to  the  appeOaot,  ami  afterwaida  returned  t«  •Philadelphia 
with  a  caigo.  A  forfeiture  of  the  yenel,  impoaed  by  the  embaifo 
^  iaws,  cannot  be  eqfMoed  after  ahe  haa  arrived  wilhi»th«  juriadic- 
tion  of  a  %eig9  power  \  but  the  United  StateaijMiil  then  reaoit 
to  the  penaltiea  hnposed  by  those  kws,  and  pawM^i  for  4puUe 
the  value  of  ^  veaajijjlipd  cugo,  to  which  they  aM  eatitled*  upon 
Iheir  vidation.    FaH^vt.  The  OmUd  SUOea^  ^t. 

2,  Action  on  a  bond*  oxeouted  atcotding  $o  the  proriaiona  of  the  em- 

bargo kw%  with  conditiott^ieland  a  o»rg«1adenatJPh|^phi^ 


at  Pofftiandi  the  ^mftn  ^f  the  9em  mu^pted,    Th»  vemel  waa 

drweat] 


driven,  by  ttreaa  of  weather  from  the  c«aat»  aadk-fHtinto  Porto 
Sioo^  whei«  dbe  wm  ordawd  by  the  govcner  to  unMe  a^d  aeH 
her  caffo.  Th«.«argo  waa  ipli  at  Porto  Ricc^aml  the  vease^ 
after  being  repaired*  returned  to  the  United  States  The.Vmitd 
Statu  VI.  BaU^  366. 
3.  Perib  of  the  lei,  1,  2, 

EQUITY.  \     ' 

L  The  bi|cannotbe|itfyo^,aa>bil|jiCdiacqreiy,if  the  pkMiir 
docs  BOMate  thirtbte  i«ii».«i  the  dkmevuyto  be 


%' 
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EQUITY.  ^  •  ^  '        ^      •      - 

^'    « '  ,Jdie  defenAMi,  M  tlM*  be  CM  ]«M  liB  aMi^ 

ton.    Hurtt  ▼■.  Hunt,  127*.        .  ^ 

* 

EVJDENCE. 

1.  Where  a  watruit  of  muvtf  was  iiMied,  and  a  report  male  thereon* 
tMt  the  reascl  im#  jmil  to  |>erfenii  t]ie  v^ojfii^^  and  the  veaiel 
aAd  MifD  wevoideredto  be  K>ld4,  the  captai»  cann^^k  admitted 
aa  a  wihieaa  t^  prore  the  rondilWMi  of  tiie  vtupel  at  the*€me  of  die 
furrey,  ai^  that  ahe  waa.«|>fit  for  the  voyage.  /The  {uitDeedmg 
«a*ji«dioia|^  l^d^he  W90VoX  asd  Mpert  nAHl  be  produced;  but 
t!fefcti^^U^»<tii^^repiHtBW(yb«pggf»db|r«i>tieva 
,    .     Bokmuom  ¥■•  C<yh'<  1. 
i.  A  •eitifieafee  «f  ^le  Ragiatwr  «f  the  Tite-Adiiiiralty  Court  waa  pro- 
du<a^  wfiu^  )9^fted  that  the  wanp4^i«i  lost    The  eeitificate  ia 
^  not  evidenceai^bpt  the  f^  of  the  lost  muat^he  proved  under  a 

commiasion.    Ihid.  1.  ^> 

3.  Written  rtatutes  and  edicts  of  foreign  countries  mu^  be  produced  { 
p>       common  or  unwritten  li^^  Mky  be  pro^d  by  panrf.  Mi.  1.  * 
"    4.^^deilc»|faii«i8etoexpbdnK>me^faHisei»the«tntfadtofiniiir- 
anee,  is  regubr ;  but  it  can  only  be  teiort«d  to  when  the  Uw  ia 
r  wie<ttled»  and  then  the  constwic<ion  miiat  be  determined  by  the 

ciM^  and  not  by  the  oplnionaof  wkneHea.   Wmtknp  vs.  Omon 
?  «•  r*    ImawMnee  Cmnpamf,  7. 

't  ^  Bepwitioiia  taken  under  a  conwnliwion^  itaned  to  a  ph^e^bere  the 

^"  cmamimootn  are  prohibited  ezeouliag  t^  coiluniMion»  taken 

aoOTRKng  to-the  hnr  of  the  phMse*  in  the  pr^Knce  of  the  commis- 

-"    shmefib  by  the  Judge,  nfty  be  read  in  efMence.  If  ail  Hk  inter- 

rogaUni^  either  in  ibiui  or  aubatance,  «re  not  put  to  the  witnesses* 

"     ^theevideo^caMietbererfL    IbkL^, 

6:  ^i»no  chjectei  to  reading  rdepoMon  taken  abrorfd,  that  the  wit- 
had  previoaaly  been  emitfa|d  and  tmm  i^sminid  under  a 
iott  in  the  tinted  Stattt.    /Uir. 
•7.  1%e  proleet  of  aoaie  of  4ie  Mvw^  taken  iMdbe  Isle  of  Vhmce,  was 
p^nMi^led  to  he  read»  .MftVilMhrtt  thdr  evidenoe^uMkr  a  conunia- 
sion.    Ibid.  7. 
&  Uiage»  3. 

9.  In  the  mcipient  stage  of  a  proseculiQM,  the  Judge  may  emmine 

witneasea  for  the  defendant,  wlio  iqBre  preaent  at  the  time  the 

offence  ia  /phatged  to  have  been  committed,  for  the  pd^poae  of 

*  '''*    exphnning  the  testimony  of  (bis  iKtnee^s  for  the  Unitild  dtatea ; 


•  >. 


jafltf  ftJMiliiW»gifc»fi»Trqrt^ailiBn  lay  lie  q»<»e»>aintd.  Tie 

'la  ^l^tntisse^feftlto  4«An^iM*4H  Heroff  sent  lb  tli*  glt»A^ ju|7,  but 
'    by  the  conAnt  of  the  p^ttftt6m> '  Ibid,  39.  •       * 

11.  !%♦  iy>iniliUM  ef  an  agdftt  fonh»  agHKicbmt,  !»jr whose  oi€e<»4hd 

pbinl^s  haii  mude  iiMvnjMM  itv  th^  tenefll  of  the  defendant, 
were  not  adHUtte<f  to  prov^pM  Hidbrhilf  of  the  defeAdaat  'Ibr  the 

12.  -ftiipoliO^  of  in3Uf«iice»  Witiioiit  otheTproof  of  the^^ayment  of  the 
j^^reniuin,  b  not  eridenoe  of  il^  payment.  Ih^  31* 

13.  C^qtraotfl^l. 

14.  If, inan Meootk sfftled  betireen  parties^ «ti  ingltregt  in  ft reasel  is 

debited  to'one  of  them,  the  chargC<night  be  evidence  to  satisfy  a 
jatyof  tha.|B«tor»»lAawi^iV>&roftbev«BBeIt  butitisiiotln 
'H^M  a  trantfer9*«iia  the  Courf,  li  th»4a%«»  wel^  aocount  and 
debit  is  yoved,  cannot  say  Diere*  was  c  tifansfer  of  m  resse).  JP^ 

15.  A  comniission,  which  had  been  executed  aitd  Fetaraed,  was  set 
*      •  afide,  beoanse  itdiad  been  opened  b^^me  of  the  offioors  of  the 

government,  before  it  cauitititonhe  bonds  oCtboclvk.  9J|e  ilnU- 

14  In  an  action  Ar  the  vtooirery  of  adebt,  said  to  bo  due  9y  A  AAtd^f 
ant,  as  the  doniiant  paHner  of  B.  &  A.,  a  person  who  iot  dcditor 
.  of  tho  partMOtship,  it  not  a  competent  witness  to  praf^  %e  defend- 
'    «.  ant  a  dorriuint  partner  in  the  firm  indebted  to  hia^  Ckftfi  Vs.  JBa» 
^  5tfM0»  e<  o^  388.'  "     -" 

"  *  17.  There  ia  no  objection  to  the  examination  of  the  hood  clsrk  of  one 
of  tiie  parties  for  ho  h$f  no  privileges  like  those  of  an  attorney. 
ML  388. 
.  18.  Whoro  accounts  hasroi  on  nolioo  fVom  the  pkintifTto  the-d^ndant 
•     -    to  piidiioe  them,  been  delivered  to  the  plaiMMT,  and  retained  by 
him,  sad  without  oll|Miony  the  defendant  may  kiaa^gn  their  be- 
ing vead  on  the  tzioi  of  the  cause.   lifid.  388. 
19.  The  acknowledgment  of  ^  debt  by  one  partner,  wil  bind  another 
partdOr,  after  thei»rtnership  is  proved  {  but  it  is  not  suffltieM  or 
proper  to  be  given  in  evidence  to  prove  a  poitnenhip.   Ibid.  388. 
30.  The  ooidesaion  of  the -pw^f  in  his  answer  to  a  bill,  or  in  writing 
under  his  hand*  that  the  oMoey  kid  out  belonged  to  the  petson, 
is  sufficieitt  evidence  thesoof.   PktiifB  daL  m.  Ormmmnd  et  uL 
■      -441.  .     .  ••     .    •  •'   ^ 

31j  TbO'Copy  of  a  reowd  o^tiie  cwndemiwlton  of  the  property  insured, 
.oAmMn  OTidoM  iMioiiVtiie  seal^  the  OjUb^nf^  made 


Vi 
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EVIDENCE.  •• 

f  '  .4Mt  ^ copy fbHt  these  «r«re  on  ^«i«i|giptff  je^eh  |Mge,  flou- 
fwheri  with  the  pen.  No  piggf  wi»  giic%  At  the  ofHoer  ha^  or 
h^dnotaical  The Coqn r^eeldl the etidence;^  TUoDtt^ra. 2*ile 
Deltmmrf  /nwrance  Cuijyaiiy»  440. 
29.  ▲  copy  of  tile  iiiAiiAit  oCthecal^o  taken  »  «fc  Htfnaa,  Md  octti- 
fled,  without  a  tifl^  by  ft  nolnQr,  wilh  aeortiio«te»  rfpied  by  three 
•  notaries,  that  fUl  Mlnaid  «iedit  ougfit  to  be  given  to  «ke  acts  of 
tl)^ir  assoolate,  wm  noiiMMrftted  to  heoread  in  tiVlH^ity^  because 
it  did  not  appear  thM  the  notaiy  had  abarge  of  tiiese  papen,  and 
authority  to  authenticate  them.   Ibid.  449.         .<     *  ' 

23.  The  bin  of  biding  is  evidence  of  interest ;  and  tho  Jmy*  hi  the  ab- 

oence  of  ^  inivics^  can  caailf  esliBiatp  te  value  of  the  cargo. 
%       jau2.449.  ^ 

24.  Thok  whole  record  4f  the.'jnneee<KngB  of  the  ^Admiralty  Court  in 
thcrpiepetfy  insured  was  con^MUied,  cannot  be  read  in 

if  the  •febteace'of  ^e  Coort  not  requiyng  the  whole  pro- 
ceedings to  explain  thea^    Jiiiiiff«iPfc  7%e  Unim  bmrnaux 

Compenyt  ^^ 

25.  Cases  in  which  tlto  record  p«y  be  refcrred  to,  in  siAs  brooght 

^4ru>^  tbeHinderwriten.*  /MH  452. 

26.  Unless  unAr  peculiar  circumftaneesb  no  pait  of  the  reeoid,  other 
^^  l^nthe  sentence^  is  evidence «  and  the  party  wishing  to  bring 
^  \  biinself  within  the  exception^  anst  stale  tbe  purpose  for  wluck 

he  ifteans  to  read  other  parts  <f  the  record,  and  cosine  bimself  to 
'    those  parts.  Ifnd.  452. 

27.  S.  8c  B.  entered  into  a  partnership,  and  it  was  agreed  that  the  aepa- 
^^e  debts  of  B.  should  be  assumed  by  the  firm;  and  a  bftnd  wa^  * 
given  by  B.  with  sureties,  to  iademniiy  8.  sgunst  loss  by  the  said 
assumption.  In  an  action  against  the  sureties  by  8.,  after  the  dis- 
aolulioi^  an  award  given  in  &vour  of  &.,  in  a  refcrsiiee  entered 
into  betwesB  S.  &  B. ;  the  award  having  been  founded  on  tbe  ac- 
knoii'ledgments  of  B.,  and  not  oonined  to  the  aasumed  debts, 
cannot  be  given  in  evidence.  Jmgnee$  of  JSimonton  fs.  Bamker 
Hal  473. 

28.  Xotries  made  by  S.  or  B.  in  the  partne«hip  books,  rfter  the  disM>- 
•       .  lution,  dknnot  be  given  in  evidence  against  the  sureties ;  but  evi- 
dence of  the  confessions  of  B.  may  be  given.  Aid.  473. 

29.  Entries  made  after  the  dissolution  may  be  given  in  evidence  against 
the  party  ^ho  made  them.  lUi,  4^. 

99.  When,  in  a  will,  a  devise  was  of  a  hbcte  and  lot  in  Fcmrlk  street, 
Philadelphist  and  tho  teitatoe  had  no  property  m  f  ouxtii  street, 
hirt  ha  bad  a  house  and  lot  in, third  itwet,  it  it  ft  brtent  Mbiguity, 
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EVIDENCE;  .     ' 

xnditaAy  h€  ezpla)h«4  by  parol  testinipnf /*  Zessac  of  -MM^yu 

31.  Althoof^ha  (MctifieaU  of  s  mtmty  of  a  vessel  it  not  ttnienoe  of  the 

faetr  stated  in  it»  yet,  it  111*  aurveyoti»  in  m  Afipoaitiott  regularly 
takerir  refer  Id  the  certificate^  »  conlaiking  nU'thty  know*  it  ia 
eridence.  Tke  VftUed  Statu  va.  MfUekbii,  478.  > 

32.  The  ceilSftcate  of  the  American  ooniul  at  a  fo^ftgn  poiL  under  bit      ^  ^ 

sdal  of  oQce,  that  (he  ahip'a  papera  were  lodged  with  him,  agree- 
ably to  the-requisitions  of  tike  embargo  law,  ia  (plibd  evklenoe  of 
'  that  &ct,  but  not  of  otlMr  factd  stated  in  it    Ibid.  Ari. 

33.  If  a  log-book  be  ofiered  in  evideneir^  it  ahouM  be  proved  to  be  the 

book  kept  on  the  voyage.  It  is  not  sufilcScnt  to  prove  the  |um^- 
writing  oTfii^  mate,  as  to  some  of  the  entries  in  it   Ibid.  478^ 

34.  If. the  certificate  of  the  survey  at »  vessel.be  read  for  tlie  purpose 

*  of  proving  that  a  survey  and  condemnation  of  the  vessel  had  taken  ^ 
place,  and  t«  prove  po^otber  iubt  stated  in  itp  the  paHy  who^  for 
this  purpose  only,  give  it  in  evMeiiWe^  will  not  be  thereby  pre^ 
vented  fr^m  impeaching  the  credit  of  "(be  surveyors,  wjiose  depo- 
sitions have  been  read,  f^§fon  d  oL  vs.  Thu  Inaurtmof  Company 
of  North  Jhnmea,  480.       -  *%    ..^ 

3S>  Depositions  taken  de  bene  eeee,  cannot  be  read  in  evideiite,  wilet^ 
the  party  who  oflTtprs  them,  shows  that  the  witnesses  wcoc  fliuDpie^ 
naed,  and  cannot  attend.    Les$ee  of  Pemu  vs.  itgraham,  487. ' 

$6:  A  survey,  ordered  by  an  American  consul,  where  the  vessel  insured 
put  into  a  foreign  port  for  want  of  repairs,  and  a  report  of  the 
surveyors  thereon,  is  not  ^idence  to  be  laid  before  the  jury. 
Query,  if  the  same  would  not  be  evidence,  if  there  were  no  tribu- 
.  nals  at  the  pent,  from  which  ai^  order  for  a  survey  could  be  obtain- 
ed. Cort  etoL'vi.  Tke  Delaware  buurance  Compagiyt  ^75. 

ST.  If  one  party  gives  notice  to  another  to  produce  certain  papers  at 
the  trial,  he  has  no  tight  to  inspect  them,  unless  be  ipill  consent 
that  they  shall  be  used  in  evidence.  Jordan  vs.  fFtMne,  482.  4  < 

38.  If  a  party,  chaiged  with  a  forfeiture  under  the  laws  of  the  United 

States,  shall,  in  his  answer,  dn  oath,  to  the  information,  fumiah 
evidence  against  himself,  the  Court,  in  an  action  of  debt  brought 
against  him  for  a  penahy  under  the  same  law,  would  reject  hia 
confessions,  if  (xRered  in  evidence.  Clark  vs.  The  United  Stales, 
519.  / 

39.  Depositions  stated  in  the  record  of  the  proceedings  of  the  Court  at 

Halifax,  were  allov/ed  to  be  read,  4f  ahaw  the  ground  of  coir»juc-   * 
VATIOK.  Dederer  vs.  J%e  Mmoare  Inmranee  Compkiy,  61. 
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.  •        *  INDEX. 

>,     EVIDENCE.    .  *    ^  . 

.  4^  Qimre.  Wbctker  yie  registck  of  a  v^Baal  it  frimUffn^  evidence  of 

dHzenahip,  altliough  it  may  be  such  evideii^Fbf  jproper^  Ihid.  6t. 

»   4l.  4|L  dtpoiWoi^  is  which  the  wj^awn  iwore-ihatjie  Imd  «mBinc<j^  and 

^        t    b«lieT€9  «•  accottal  agains^Jliiri,  to  which  ^e  refen,  to  be  right, 

^  becauBe  th«  «letk  who  pade  it  qpit  wouM  i#t  have  atated  it  incor- 

'<•  rectly,  altfioagh.^  l9B  never  compared  i)t  with  the  books  of  his 

m  %  \  creditor,  fitpoi  which  it  waa  taken  \  vm^  be  read  in  evidence.  Ex- 

ceufors  of  Cfimbiom  vs.  Jstigrtua  tf  Maffi^  98. 
42.  The  aooount  ia  utit  proved  to  be  acknowledged  by  this  deposition, 
but  goes  to  the  jury,  who  will  decide  whether  the  depontion  is 
9ufRcient  proof  of  the  items  contained  in  it.  Sdd,  98. 
.  43.  TThe  books  of  Ike  parties  to  tbas  trinsactlon  would  not  be  evidence 
for  either  of  them,  unlflis  supported  by  other  ^dence.   Ibid,  98. 

44.  It  it  no  objecticul  to  givingin  evidence  a  hill  of  loading  and  mvoice, 

which  have  been  made  out  after  the  usual  and  reguter  time, 
if  the  drcumalances  unte^>  which  the  vessel  and  master  were, 
prevented  their  bein^  made  out  at  the  common  period.*  Graham 
vs.  Tke  Pemiayhanif^utsnmte  Comp»iy»  113.^ 

45.  l^B  invoice  of  the  cargo  ia»  t/p^^^  ^^  general  principles  of  evi- 

den9e,  i||^onnly  admitted  as  prima  fade  ei^denae  of  the  value  of 
the  cargo ;  and  no  more.  It  is  not  necessary  t9  show  its  oofres- 
ponden^e  with  the  books  of  the  party  produc&g  it  .  Hid.  113. 

46.  Parol  endence  to  show  facts  stated  in  certun  le^erp  received  by 

the  witness*  will  not  be  admitted  $  as  the  letters  are  higher  tesd- 
nony,  and  should  be  produced.  De  TaUeU  vs.  CrousiUaif  132. 
4r.  Although  the  recitals  in  a  waA«nt,  to  another  than  a  party  to  the 
auit,  may  not  be  evidence  of  the  fiict  stated  in  them,  yet  when 
Ibey  are  corroborated  by  circumstancea^  sui^  as  the  antiquity  of 
marks  on  the  ground,  and  by  the  correspondence  between  the 
marked  lines  and  those  stated  in  the  waifant,  the  jury  may  con- 
sider thte  recital,  that  a  previous  warrant  for  the  land  hftd  issued, 
as  true ;  the  papers  of  the  Surveyor  GeneiaU  to  whom  the  original 
warrant  may  have  been  returned,  having  been  destroyed  by  lire. 
Leaee  of  Jamet  vs.  Stooftey,  139w 

48.  The  report  of  a  survey,  made  upon  an  examination  of  a  vessel  for 

tlie  purpose  of  ascertaining  her  situation  after  a  disaster  in  a  foreign 
port,  is  not  evidence  of  the  fiicts  stated  in  it$  but  only  that  such 
sun'cy  was  made.    Watson  et  al,  m.  The  Ineurance  Company  of 
North  Jhnfrica^  152. 

49.  An  invoice  of  goods  received  by  the  consignee*  retained  by  hhn, 

and  not  objected  to,  and  thi|Mth  of  it  not  disproved*  b  evidence 

•  •  -  *• 
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EVIDENCgp/  ^ 

that  4ktf>*  |r<*od5  eBunented  in  it  w^  Koelt^d  by  the  e«^|fnee. 

50.  If  a  tibnsigneelias  Kndered  no  account  of  sales  of  mereh^Lndbe  ror 
tnrniy  yewn^'ant  at  the  trial  f/tkrs  n^  evidence  to  prove  what  part 
was  sold,  and  &t  what  prioesy  th#rib  is  ^ery  ))¥esumptioh  that  the 
goodi  were  sold  at  the  invoice  ptIcM.   fhid.  155.  p, 

51.  The  plamtiifs  oAbred  to  read 'an  etkff  in  the -books  <yf  the  baiAi 
r«^  to'^rove  an  item  m  the  account  ifpiinirfNIke  defend^t«  but 
the  QAift  would  not  perfhtt  it    Ilwi.  155.     '  ^  .% , 

52.  Parol  evidence,  to  prove  the  regulation  of  Cuba»  pl^hibitii]|p  thQ 
exportation  iif  specie,  will  not  be  admitted,  unless  evidence  is 
given  of  efforta'tovbtain  a  certified  copy  of  the  writtgi  kiw^'  wipch 
Ikave  failed'     Seion  vs.  Jfie  JDelawgre  Inmr^^fe  Company^  175. 

5^,  The  roil  (T^psipc^  is  good  evidence  qf  the  shipment  of  the  sea- 
men, and  of  die  contract  mado  in  relation  to-wages.  Ketktnd  vs» 
Tkt  JdminUtratmr  of  Uberiv^,  201. 

54.  The  certi^cate  of  thp  Secretaiy  of  State,  dated  subsequently  to 
the  assauH  and  batteiy,  is  the  best  evidence  to  prove  the  diploma- 
tic cluyracter  of  a  persoo,  accredited  as  a  miiuster  by  jbe  govern- 
ment of  the  United  States.  Tht  l^fwUd  States  va^tn.  Uddk^  305. 

55.  Parol  evidence  was  adnitted,  to  prove  the  period  When  ^  p^taen 
.    was  considered  bythe  government  of  the  United  States  a*a  mi- 
ncer,   and,  205, 

56.  The  sentenced  a  foreign  Court  of  Admiralty  being  full«  and  show- 
ing the  ground  of  condemiuitiont  no  other  part  of  the  reccAd  need 
be  produced.    BomrquebU  daLm.  SUpkm  Gircard^  Jdm*  212. 

57.  A  record  of  a  judgment  obtained  by  the  plaintiff  in  North  Carolifia, 
against  JiNfMs  Reed,  adnooistrator  die  ioms  fioo  of  B«rtow,  was  pro- 
perly given  in  evidence  to  the  jury;  parol  evidence  having  proved 
that  ^e  defeiic{ax{t^  Joseph  Read,  had  attended  the  taking  of  depo- 
sitions in  the  case,  mhUe  depending  in  the  Copt  j[  NorU^  Carolina, 
and  that  notice  of  thip  suit  was  given  to  him.  SteveUe  ^s.  Meed^  274. 

58«  The  rule  0^  law  is,  that  a  judgment  is  inadmis^blejn  evidence,  ex- . 

cept  between  the  same  jiartiefff  or  those  in  privigr  with  then^  and 

for  the  same  cause  of  action.    Ibid.  274. 
59.  To  prove  the  rate  of  interest  allowed  in  any  one  of  the  stSites  of 

the  United  8tate§p  the  Uw  of  the  state  must  be  produced.  Jaffray 

Ts.  Dbmi^  2iS« 

EXCHANGE. 

Exchange  should  be  calculated  according  to  the  rate  prevailing  aSt  the 
time  of  the  trial.    Smitkyn.  2%e  MmnUirainx  of  Shnio^  167. 
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COURTS.  i  ^  '  ,        . 

\\iutim\  ImiwililiHN  itf^^ii^n(iit^||pi<gti%imiHn  iTirnnt  i  niilr  nf 

^4^.  %^  ts^  f^tapetf/f  iitf  pt^fmoA  ^,4^tf^t  Mi&itaf  aok  coiapetentte 

•  ^y'   *  lhiiii>oMit  W e^iMuat  tfti^ONUr  of  Ibi^ Court,  wWl^jt  iwii^ij ia 

6..  '^he  jury,  after  fl!^-«ghliyp||i  fliime  tUe  |^  l^^Ae  Oipbaa^ 

*.         Coili^  wnia  conveytfiM  «||derd^  vn/^frnfi  my  |itefeence  of  an  cp- 

^QfUlg  titein  aU  that  tiiih%  i^y  pfcwiiie  ogidad*  4«to#ate,«iid 

withmn  «siAip  aVegedilo  kwire  Imoi  «o«Mh»lHM«f  Hic  pmce€4' 

7.  Tbe  schooner  Fortitude,  Q#ned  by  the  nppjjkf^  cStiztM  of  Ae 
.    Uaited  gtotc%  Wj^^rhmta  wridftiit  •!  Nei^JLwidqp,  .o»  hi»  r&- 
.  turn  Tco^  tall  M^fivco^  B^tiih  iif»d,  iiK^ 
of  her  outward  G^fgOf  and  the  remaining  portion  of  htgt  loadii^ 
living  been  shipped  at#lartinico,  was  ca[llured  as  prize  by  a 
VtendK  priTate«r,  earned  to  dt  Martinsy  where  the  ^tmti  tni 
'*.         caigo  we^  told  by  ordei^of  the  governor,  and  part  of  the  htter 
sent  by  the  pUfchaaer  to  foe  appm^iti  hi  Phgadeljfcii.  Ilie  For- 
titude and  cai|^  ^rera  afterwards  ecttidemned  by  a  Frendi  Cooit 
of  Prize,  sitting  at  GuaHalmipr!,  ibr  an  asMrted  noMo<|of-J|^- 
llibui  Decree,  in  trading  with  a  Britidi  colony.       ;  ■ 
The  sentence  of  a  Court  of  exclusive  jurisdiction,  opmting  dirc^Vb^ 
on  the  Ihing  itself^  is  conclusive  between  the  same  parties,  upon 
^         the  same  matter  coming  in  any  manner  before  anotbrr  Court  4£ 
co-ordinate  jurisdiction,  not  only  of  the  right  which  it  fptablishes, 
but  of  the  fad  which  it  has  deci4ed«  ^rmrvydtt  al  vs.  WHMcfnt 
d  aL  508. 
jt.  Sa  long  as  the  decree  of  a  Court  of  Admiralty,  foreign  or  domestic^ 
remains  m  force,  unreversed,  iCis  conclusive  to  change  tbe  pfo> 
perty  upon  which  it  operates  {  and  the  interference  of  another 
^    ^  Court  o^  co-ordinate  jurisdiction,  is  dot  authorized,  wh  Aer  the 

decree  is  erroneous  or  noU^^he  sentence  of  such  a  Coiat  i^not 
eiiiuninable  at  all,  in  another  Coui^ir  Ibid.  508. 


COURTS  OF  THE  UNITED  STATES. 

1.  Tha  Constitution  of  the  United  Stafla  gives  jurisdiction.^  the 

Courts  of  the  United  States,  in  cases  where  foreign  states  are  par- 

»  ties;  and  the  Judicial  Act  gives*  to  the  Circdit  Courts  jurisdiction 

in  all  cases  betweeh  aliens  and^citlzeas!     7%<  IRn^  of  Spaen  vb 
^  ''••    '     Oliver,  ^29.  •  •  *.' 

•'    i.  King  of  Spiin,  U  -  ,  '  •' 

•     V  3,  JuriSilidion,  2,  3,  4. 

4.  ^Imtev^r  may  be  done  by  ftatign  tr*unriB,  fa  Ifefeicacc  to  the  c»- 
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COURTS  OF  TkE  UJJITED  STATM.     j  .      . 

t^cness  'w9N|^Miib|^pr  rorngn  Prt^  ^totttfl^  tilts  CWtftt.of  tbc 
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DfiLCREDERE,      ".  -•      ;  • 

1.  The  defeod|pt%^||(}  floods  c(yi8ign^  to  tbem  tfllf^^  plB^flT,  iiadaf 

»       .   a  (£b/  eredcn  coinmi(|^Qii,  uid  ^^Jf^^^J^  payment  for  part  of  J||e 

sales,  th^  ^ilb  of  exchange  of  ^  ^ .    Tney  were  authorized  by  th« 

qgbintiir  tQ  remit  ki  bills,  and  with  the  ot||Br  pjoceeds  df  soles,  th^ 

purcha^  a  bill  drawn  by  I.  ^Botib  bills  were  prot^ed.    Muikr 

12*  The  Cbuft  held  the  deWndants  liable  lOt; W.'s  bill,  It  haTing  been  tt- 

'     M    i^9^!f*!^  ^  payitflht  ior  a  debt  gurantied  by^them,  but  not  fi>r  the 

.  bill  drawn  by  T,  WMtll  was  lemitted  hocdlAiiQg't(^ofder.  fM.  378. 

DEPOSITIONS.  ,.* 

Endence»  6.  15, 16.  •       • 

« 

DEVIATION. 

^  1/ What  will  CQBstitutt  a  deviation  on  a  voyage  inwred*  Togaontof 
her  coursA^o  sire  the  life  of  a  nuMi,  will  not  be  eonsidered  a  de- 
viation.   JBcndys.TkcJ^Con,eO.  j 

%  Insurance  on  dS«  Jcffbrs9^at  and  from  St  Lucia  to  New-York,  with 
liberty  to  touch  and  trade  st  St  Kit^B,  The  v«asel,  having  loat 
some  of  her  men  at  St.  Lucia,  w^nt  into. 41*.  Bartkobmeii^  (» 
-  supply  tl)e  loss,  and  susta^l  an  injury  on  her  setu^Voyage,  afai^ 
bliSng  run  foul  ort|gf  ftnotfier  vessel,  the  damages  IKm  whicb  ex- 
ceeded fiffy  per  cent.' **rhe  underwriters  claimed  to  be  di^harged» 
oh  the  ground  of  deviation,  and  suling  from  St.  Lucia  without  be- 
"^  ing  suiRciently  manned,  whicH  was  unseaworthAess.  Cruder  vs. 
The  Pkiiaddphia  Inswance  Company,  262. 

3.  If  the  accident  happen  wkibt  thepropeHy  is  aithe  risk  ofthewndar' 
wriUrs^  and  caanot  be  ffQpaire<f  at  the  poft  of  departifn^  ^i*t*i|p- 
selmay  go  to  thel^^^est  poet  for  the  purposej  and  sha  cboAiniies 
in  th|(  saw  #iytion  as  to  the  insuxanae*  as  if  she  had  been  repaired 
attl^ejigKtjf  dej^gu%.^  Jbe  insurefJlj^(>fl|y^to  tf9«^  thitit 
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,  .>  to  the  ncMrett  pm^  at.whioh  ber^ytigni^tfewpplied.  JbUt26S, 

.V    4L  T^e  #ndiki^  ^cvMtoi  fto»  <^  w«^  cfmse  of  the  ygyiige,*^  wagjogt 

•;    a  jystilabk  acceintyt  iiirhiiiip  tk^  ii»derwniei%  althougfa  th* 

\mjamw)iikm  iy|i<  liwili  i  Hipii  inif  lyf  oUBi>e  de^jpiJon.  Hb^ 

vs.  The  Mehwan  Jnmurmm  Compa^p  354.       -    • 

IL>  Kb  not  an  V<i<>*^  ^  >^  tteriHHn,  that  there  VM  a  imflk:i«it  mte- 

her  t^ten^  to  navigate  the  TOftel  to  a  ptti,  wfctfe  Hft  Mflbaiaiy 

additiMi  to  the  cMa^,fioiM  he  obtained  for  t|be  whole  i!Oyi^{  such 

port  not  bel^  in  the  coiin0l»f  the  voyafe,  and  the  vALOt  «ll|^^ 

kAng  befbra  tM  aotwaencement  of  the  voyage  insured.  The  vea- 

WshottUbe  fitted  %r  the  toyage  msnpBd,  it  the  time  of  her  de- 

partitre.     Cradhrvs.  Me  PenM^hmia  Bumwnes  Company,  339. 

DSVISl.   .       ?      .,  '  * 

m      1.  Bankrupt  and  Bankruptcy,  2,  3«  4^  5,  6. 

2.  T.  P.,  bj  his  will,  gave  aO^e  annual  income  St  his  estate  to  bin 
wife,  during  hm  widowhood,  to  Ve  equally  difided  between  her 
^  and  his  son,  witb  instructions  to  eduotf^  his  sap  v  Imyf  it  should 
«  so  biLppens'that  his  wife  should  chp^ga  her  condition,  then  he  gave 
^^.dire<^on  of  his  son's  education  to  T.  S.    He  afterwaitk  de- 
vised a  part  of  his  real  estate  to  his  son,  specifically.    At  the  time 
of  the  deceaie  of  T.  P.^  he  left  his  wife,  who  afterwards  maniedL 
bis  ian,  and  a  granddaughter,  the  child  of  a  deceased  W>n.   Lessee 
of  Pryor  vs.  Dtmkk  d  aL  416. 
^:  The  Court  held,  that  T.  P.  died  int^te  aa  to  all  the  estate  aot 
**  specifioallj  devised  to  his  son,  the  jrkiow  having  no  interest  in  it 

\     after  the  termination  of  her  widow^qpd;  and  that  his  granddaughter 
was  entitled  to  a  moiety  therecC    Ibid.  416. 

.  W^a  a  party  has  been  diachugti  by  the  iiipolvent  law  of  Fefuisylfa- 
nftp^  and  a  suit  is  afterwards  brai|^  against  him  in  the  state  of 
pelaware  for  a  debt  due  before  liSi  dischaigi^  the  arrest  in  Dela- 

t  ware  was  lawful,  and  the  plea  of  duress  against  an  inHnunent  gi. 

ven  bj^he  defendant,  wh^  was  in  canfi^ement,  will  not  be  roaeivcdi 
although  it  would  ha^  been  otlierwise,  if  the  arrest  had  taken 

^  place  in  Pennsylvania.    LaUym  in,  P^ehoacr^  180. 

tiStTMENT.  '  *^    .    • 

'  1.  A  purchaser  at  a  shettflT's  safe,  nAder  a  judgmenf  for  theliei^  enta& 
ed  accprding  to  the.  law  of  Pemissrlfffiiia,  of  the  equitable  owner- 
thSp, dhMt  aMiiitahi  ejectAent  ^jiiut  tbl^fMOpiiifelflr  of  the  k>t 
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3.  A  wsoTutlMJIL&Teyt  and  Isonmlerfttion  money  ^|^  is  suAeie^ 
title  to  i^n&in  aft^eilinent  in  this  Court ;  but  IM>  protof  of  piqr- 
maa^l^lpttdng,  the  plaintiff  was  nonfuiled.  ^f^mfP  ofCopkg  ts. 

3.  In  an  fjinrfftipur.  a^inst  anf  othsfr  |Mnon  thu  the  ptopsietMrf*  or 
-    ^le  elaiinlni^' under  hiM»  It  ia  not  nfcessatyirV^mre  the  title  o^ 

of  ^bt  proprietsries  of  P«nMylyani^(!|f*a  fight  of  entiy  is  proved 
\  Lemetjof  Men  rs.  Ljfonit  47)1  0 

4.  An  ejecMidlrt^noiirbe  nMuntaiaed  on^  imiiity  witLwH  n  WtTFCyv 

orptuchasemdileypiM^    Lemtt^  WiwIonMi.  fJfciSdftr,  160. 

5.  The  plaintiir  elaimed  under  a  waanint  and  w^rej  in  If  09$  but  p^- 

daced  no  ^liroof  of  Ae  payment  of  tfie  purohase  money  to  the  pro> 
priefors  or  to  Ae  jiale.  Such  a  Htle  isiibt  suftcieA  to  recover  in 
ejec«ma#,  as  it  does  not  glvCi#jright  of  avtiy.  rrwrmfir/  Miffijjm 
vs.  jDuAwn  ^  oiL  254r  * 

EMPAIIGO  AND^MBARGO,  ^AWS. 

1.  InfoniiMtiim  ay^nst  lh«  bri|p  Agnes^  a  ooailiiif  Mpd,  fioi^breach 
.    of  the  enibafgo  kwv,  she  having  proceedJt  from  Ihe  United 

States,  in  Deeembdr  1606,  to  St.  Bartholomev'%  iihaie  abe  wm 
sold  to  the  appellant,  and  afterwaida  returned  t%*PhiladeIpfala 
with  a  cargo.  A  forfeiture  of  the  vessel,  imposed  by  the  embaifo 
iaws,  cannot  be  eirfatead  after  she  has  srrived  wilhi»  thsjunidic- 
tion  of  a  %eig9  power  {  but  the  United  StatasijMut  th«n  resort 

« 

to  the  penalties  im|SDsed  by  those  laws,  and  pwca^d  for  bauble 
the  value  oC  Ae  veaifMi^  cuVO»  to  which  they  ava  entitled,  upon 
tibeir  WoUtion.    Parliiryn.  Tim  OmiUd  Siaiea,  ^1. 

2.  Action  on  a  bond,  «xeouted  atcotding  fo  the  ppffiisions  of  the  em- 

bar^  law%  with  coadition  %»Kland  a  oargv  laden  nl  Ph^pdr  Iphii 
at  Portland  i^  4m$fin  ^  <As  ssw  sMqpM  Thft.vesael  wJ 
driven,  by  ateeaa  cr  weather  from  the  caaat,  aaA-fMUnto  Porto 
Itico^  wheit  abe  was  ordawd  by  the  governar  t»  unUe  a^d  sell 
her  caigo.  Tba  flsrgo  was  nfiA  at  Porlo  Rico^aad  the  vessd, 
after  being  repaired,  returned  to  the  United  States  ThbJMiti 
StaieiYU.  Eaii,366. 

3.  Perils  of  the  aei,  1,  3, 


EQ^UITY. 

t  The  biBcannot^mp|Kytea  asabajof  ^Kseoyqy^if  tl»c  plnMiff 
does  noMlite  thttUte  ttk»jm  the  die— reiy  ta  be 
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B^DEX: 


EQUITY.     „    *  %  •  ^ 

-^    « •  jtte  defenfa*,  bot  tlM*  lie  CM  f«0it  «hi 
ton.    Hunt  m  Hunt^  127. 


the  sriiitni- 


i.«. 


EV^PENCE. 

1.  Where  a  witfuit  of  furrtjr  was  imed,  and  a  report  nnrie  thereon, 

tiukt  the  vettel  wt»  4iliU  to  ^^erfonn  t)ie  .voy^^np^^  and  the  veaiel 

aAd  oaifo  irei»  OBd^4to  be  aoldi.  the  captai*  cAimeAe  a<\mitted 

aa  a  vf^^fl*  ^  pra?e  the  candition  of  the  veael  at  tiie  time  of  the 

furrey,  ai^  that  the  waa*«Bfit  for  the  voyage.  /The  |adceeding 

.     wajuHiniaL  i|Wdjhit  wemnt  and  nyort  iiAiil  be  produced;  but 

the  fcptrgjaitaMMWt  iiyjtfie  report  awy  bepngyd  by  gthfi  evidence. 

«    ,     RaHnmn  V8«  CJybrit  1> 

2.  A  •ertykateef.t^cRBgiat«r«f  the  yite-Adnifralty  Court  was  pro- 

duo^  w^id^  staled  that  the  wamm^nM  lost    The  emificate  b 
:^    -        not  evidencc^bpt  the  f^  of  the  lost  must^l^  proved  under  a 
commissioD.    Ihid.  1.  |. 

3.  Written  statutes  a^^  edicts  of  foreign  countries  must  be  prodaeed; 
^       common  or  unwritleii  ]aW9  My  be  pro^^  by  parol.  /M.  l.~ 

''^  4.^^denor|fBVflf^toespbdniome€fbuisei»theoeiitrBctofinsar. 
anoe,  is  ngular)  but  it  can  only  betesorted  to  when  the  kw  is 
wwettledi  and  then  the  constni^on  mint  be  determmed  by  the 
tmigi^  and  not  by  the  opinionBof  witnasea.   Wmiknpy%,UmeH 

•  '•<  5»  Bep«Mtioii8  taken  under  a  comiiilwioii^  iasued  to  a  phe^rhere  the 
^  -'     '     eeMaisnoners  are  prohibited  exeootiag  tM  comniianon»  taken 

aoMTding  tD-the  law  of  ^le  place,  M  the  proence  of  the  oommis- 

*  • '    •**    s&enen^  by  the  Judge,  nfty  be  read  io  eiirience.   If  all  ibe  inter- 

rogate^es,  either  in  Ibnn  or  substance,  are  not  potto  tlis  witnesses, 
'     «the  enAenee  canaot  be  reA    Ibid,  7. 

6;  i(ti»ne  obfeAloD  to  raadh^  wdepoailion  taken  abraiti^  that  die  wit- 
'  iMMBiM  but  pinlniMlj  bnn  r  najntid  iiml  iwmb  <>ainiiml  uisli  i  s 
cMieMott  hi  the  United  Statat.    IbkLT. 
-    *<r.  file  prvleat  of  tome  of  the  emw/ taken  flldhe  Isle  oTnance,  was 
penitfl^  to  be  readi  .M»vriUbM  tMr  «Tidenoe4indcr  a  conunia- 
'  ttoik   IM.7. 
&  Usage,  2. 

9.  In  the  incipient  stage  of  a  prosecal6oi^  tiie  Judge  may  examine 
witnesses  for  the  defendant,  who  wfxe  present  at  the  time  the 
offence  is  i^ia^ged  to  hare  been  comnutted,  for  the  pd^poee  of 
**  '^'^    expbanbg  the  testiimmy  of  (h^  ^TftnMes  for  the  UnitAl  States; 


■*  b^ 


t  •  -  • 


.r   i^- 


jq(d  iaiJM^aii»gib»#i#y  I  iiitaiHii  war  be  mm  JXMrtwd.  Tie 

'la  Witii«v<jpllb3l»  4i<iln^tii*.4V*  tferer  sent  to  1ik#  fltaclrjqy.  but 
.    by  the  conalwt  of  the  p^piLatt<i<».   Ibid.  29,  • 

11.  TWiirtaniiii  rf Ml  agent  fer1ii»  dgOndlmt,  liy  vhote  oiteittha 

plMotifis  bad  iMdc  ilMHniio«'€H'  th^  bfeneli  of  the  defendant, 
weie  not  adHtitted  to  pTov^Httt  WAHty  of  the  defel^dMt  fK  the 

12.  -IvKo^ffK  of  in^uiwKCt  Witbout  othcitproof  of  the  payment  of  the 
|MDre»iiYin,  is  not  eyidbnoe  of  i^  payment.  'A^  %\. 

13.  ^QltBOtflb  1. 

14.  If,  in  Ml  Mcovtt  affiled  between  parties  an  ii)|preft  in  tf  yessel  is 
debited  ts'one  of  them,  the  chai|^<ni^ht  be  evidence  to  satiafy  a 
jaiy  of  theja«t  of  »  nle  aad  tiydfer  ofthe  vMsel  {  but  it  is  not  in 
Jlpbtf  a  tranifer;  M«i  the  Court,  if  tha  ||%(iiimil>^ account  and 


debit  ia  ||oved,  cannot  aay  Dkei^  waa  a  tfansfer  of  •Teasel.  P^ 
ICTMia^i.  Ilk  JMHiSmUt^  3#>  >•  - 

15.  A  comiliission,  which  had  been  exetuled  and  returued,  was  set 
«.       aside,  beoanse  it^liad  been  opened  4>f^ne  of  the  offioors  of  the 

government,  before  it  cani#iiitothe  hands  of  tba^clvk.  IJ^  Tfrdt" 
'  ^  SiaitB  yr%,  Fno^s  MmifdtiraUfrw^  SS6.         ^ 

U  In  an  action  Ibr  the  ftcoaery  of  adebt,  said  to  be  due  ty  4k  d(^iid«t^ 

ant,  aa  the  dormant  partaer  of  B.  &  ▲.,  a  peraon  wbo  i#A  dieditor 

'.  aftba  partMtship,  ia  not  a  coinpeteiit  witness  to  pra^  1^  deibnd- 

*   .    ant  a  dormant  partner  in  the  firm  indebted  to  hiaiw  Carfi  Vi.  R^ 

^buuoneiaL388.'  *     •" 

L*  '  *  17.  There  ia  no  otijeo^ioa  to  the  ezamina^on  of  the  head  clitk  of  one 

of  the  parties  for  he  hif  bo  privileges  like  those  of  an  attorney. 
iU.388. 

16.  Whan  acoounts  haive,  on  nolioo  ftom  the  pbintiffla  the -defendant 
'    to  priMttoe  them,  beon  delivered  to  tile  plainiff,  and  retained  by 

him,  aad  without  ol||lokion,  the  defendant  may  kisia^on  their  be- 
in^  foad  on  the  trial  of  tke  cause.   /M.  388. 

19.  The  acknowledgment  of  ^  debt  by  one  partner,  wil  bind  another 

partite,  after  the  ^partnership  is  proved  $  but  it  is  not  soAeieftA  or 
proper  to  be  given  in  evidence  to  prove  a  partnership.   16id.  988. 

20.  The  oonfesaion  of  the  pasty  in  his  answer  to  a  bill,  or  in  writing 

under  his  hand,  that  the  flKmey  kid  out  belonged  to  the  petson, 

is  sufficieat  endenoe*  thevaof.   PhiU^  d  a/.  «.  dmumtud  et  ttL 

•441.  '•     .    •  ''    f\ 

31i  ThO'  copy  of  a  reoKd  jo^Jkt  OMidemaBtion  of  the  property  insured, 

toAnMa  eridwJiiMho&Vtbe  leal^  the  oftb^lHio  made 


*     .. 


54*  '  Uy&EXV 

EVIDENCE.  '  •    '.  .         • 

^  i  ..4ui  4lie  e&fiy  r^Mii  theve  w^w^  on  #w#|i|||jp^lf  Mlh  iKge,  flou- 
ndhei  with  the  peik  No  pqpof  ii<M  gl%e%  &t  the  officer  hi^  or 
^iiotaieaL  The Cottft r^etteA tft» sMdenc^  2Ubiitt^vi*ne 
Jkimymt  Imuranee  Cjiiywy,  440. 
23.  A  copy  of  tte  namii^  oCAectfgo  t«kai  k  ab  lliwiiij  umd  ccrti- 
fled.  without  a  iifl^  byftMtaiQrtwilh  ae«rtiic«l:e.rfpiedbytfai€e 
«.  notaries,  that  Ml  IMnVhI  ^cUt  ougtit  to1»^|riventD4fce  acts  of 
a^iT  aasoAte,  wai  iMip«Mtftted  to  I»e*>ea4  in  i  »tt||LH|i^^  becaoae 
it  did  »ot  appear  that  the  notaiy  hiui  tkuge  of  these  papei^  vad 
authority  to  authendcate  then.   Ibid.  449.         .'     ,  ' 

23.  The  bill  of  ladiii|^  is  evidence  of  interest ;  sod  tho  Jury*  hi  the  ah- 

^nce  of  ^  ini»eo,  can  easily  estiisato  tte  Taltte  of  the  ci^ 
^       Bid.44$.  ^ 

24.  ThoL  whole  rocord  Of  the^jxpoeoediiigs  of  tlye  ^AdinMty  Court  m 

whidh  therpfs^eity  insiu%d  was  coiMNMned,  cannot  kn  resd  in 
evidence*  the  itentence'of  ^e  Coort  not  reqiu^g  the  whole  pro- 
ceedings to  etplun  thena  MimtkMtim  The  JMm  bmwmet 
Comptmy,  453.         ' 

25.  Cases  in  which  tba  record  pay  he  telbwed  lo^  is  suKb  bioqgfat 

agaiml  tho  4indct  wtitcts.*  Jiff,  453. 

36.  Unlesp  unJbr  peculiar  circum^neei^  no  part  of  the  reeoidy  other 

^      w     Iftsnthe  sentenccp  is  evidence  i  and  the  psrty  wishing  to  brings 

,   t  hamself  within  the  exceptions^  anst  state  the  porpoae  far  which 

hn  Means  to  read  other  paita  <f  the  recordt  and  confine  himself  to 

,       '    tiiose  parts.  Ibid.  452. 

27.  9.  8c  B.  entered  into  a  psrtnetship^  and  it  was  agreed  that  the  sepa- 
»  ii^tedebtsofB.  should  b^  assumed  by  the  firm  <  and  a  btad  wa^* 

ipven  by  B.  with  sureties,  tQ  indemniiy  S.  t^funst  loss  by  the  ssid 
assumption.  In  an  action  against  the  sureties  by  8.,  after  fte  dis- 
solutioi^  an  award  given  u  fkwwa  of  8.,  in  a  reference  entered 
into  betwo«i  S.  &  B. ;  the  award  having  been  fbunied  on  the  ac- 
IcQOnledgmenU  of  B.,  and  not  confined  to  the  assumed  debts, 
cannot  be  given  in  evidence,  duignem  of  Simomim  vs.  JBarnkv 
doL  473. 

28.  Entries  made  by  S.  or  B.  in  the  paitneaihip  books,  lAer  die  disso- 
»         lution,  <ftuuiot  be  given  in  evidence  against  tike  sureties  ;  but  evi- 
dence of  the  confessions  of  B.  may  be  given.  Aid.  473. 

29.  Entries  made  after  the  dissolution  may  be  giten  in  evidence  agunst 

the  party  ^ho  made  them.  lbiA4l73. 
9t.  When,  in  a  will,  a  devise  was  of  a  hbviBe  and  lot  m  fbuHk  street, 
Philadelphia*  and  thn.  testator  had  no  property  in  Pourdi  street, 
h»t  ^  had  a  h«Me  md  kc  in^niid  *net,  it  ii  8  Mem  MBbiguity, 


\ 


^: 


i 


> 


EVIDEISfCt.  ..     ' 

31.  Although  A  QMtificaU  of  ft  Mfftey  of  a  yesael  it  not  ainieiioe  of  tbc 

faetr  stated  in  itf  yet,  ^  Ifcc  lurFcyon^  in  *  ASftotitioii  Kgulariy 
tAkeiH  refer  to  the  certificate^  m  conlalfetn;  %0'they  know»  it  it 
evidence.  Tkt  Vmud  SiateM  y.  MUdM,  478.  ^ 

32.  Tbf  ceitificAte  of  the  AmeriOftn  coniul  «t  a  fonig^  porL  under  hit      ^  ^ 

setl  of  oSce,  that  Che  abip's  papeta  were  lod{fed  with  him,  i^;iee- 
ably  td  the-tequisitiona  of  the  embargo  law,  ia  g<M)d  endence  of 
that  Ibct,  but  not  of  other  facts  steted  in  it    Rid.  47S. 

33.  If  a  log-book  be  ofiered  in  eridenci:*  it  ahouhl  be  proved  to  be  the 

book  kept  on  the  voyage,  ft  ia  not  aaffi^ent  to  prove  the  ]iand- 
writing  ctfkf  mate,  aa  to  some  of  the  entriea  in  it.   Ibid.  478, 

34.  If  the  certificate  of  the  survey  of  a  vesBel^be  read  for  tbe  purpose 

'of  proving  that  a  survey  and  condemnation  of  the  vessel  had  taken , 
pbce,  and  to  prove  iio.other  fcot  stated  in  it,  the  party  who,  fiar 
this  purpose  only,  gave  it  in  evMeiftte^  will  not  be  thereby  pre- 
vented fr^m  impeaching  the  credit  of  'Am  surveyors,  wjtose  depo- 
iitions  have  been  read.  Mttbofi  doLyn.  Tht  InsuranefCompany 
of  Nora  Jhnmeoj  480.  *%    .,. 

35.  Depositions  taken  de  bene  esse,  cannot  be  read  in  evideiiee,  unle^ 

the  party  who  offf r^  them,  shows  that  the  witneases  we»  mp^ 
naed,  and  cannot  attend.    Le»$ee  of  Penne  vs.  J^^groAom,  487. 

36:  A  survey,  ordered  by  an  American  consul,  where  the  vessel  insured 
put  into  a  foreign  port  for  want  of  repairs,  and  a  report  of  the 
aurveyors  thereon,  is  not  ^idence  to  be  laid  before  the  jury.  f 

Query f  if  the  same  would  not  be  evidence,  if  there  were  no  tribu- 
nals at  the  port,  from  which  ai^  order  for  a  survey  could  be  obtain-  ^ 
ed.  Cori  etaL^s.  The  Dekware  Inauranot  Compofiyt  375. 

ST'  If  one  party  gives  notice  to  another  to  produoe  certain  papers  at 
the  trial,  he  has  no  right  to  inspect  them,  unlesa  he  i^ill  consent 
that  they  shall  be  used  in  evidence.  Jordan  vs.  WUUine,  482.  i 

38.  If  a  party,  charged  with  a  forfeiture  under  the  lawa  of  the  United  * 

States,  shall,  in  his  anawer,  do  oath,  to  the  information,  funiiah 
evidence  againat  himself,  the  Court,  in  an  action  of  debt  brought 
against  him  for  a  penalty  under  the  same  law,  would  reject  hia 
confesttons,  if  oiSerad  in  evidence.  Ciark  vs.  The  United  Stedee^ 
519.  A' 

39.  Depositions  stated  in  the  record  of  the  proceedftga  of  the  Court  at 

Halifox,  were  alloWed  to  be  read^  S^  ekom  the  ground  of  coasaM-   * 
iraTiOir.  Dedtnr  vs.  The  Ikhikmvf  Ineuranee  Comply ^  fil. 

Vol.11.  3Z 
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^  IND£X* 

•.        .  • 

>      EVIDENCE.    . 

.  4^  Qmre,  Wbctker  yie  tegisiex  of  a  T^flMl  is  prinuL'Jhde  eridcnce  of 

dtifen^p.  Although  it  may  be  such  evideoolTif  propo^b  lUeL  61. 

•   4l.  4^d«|M|Mtioiviawhk:hthewilMMivore^tti«the1iadeiaflM^ 

^        «     b^ilieves  wm  aocoiMlfc  agaias^nk,  to  which  Be  refers,  to  be  right, 

^  because  t^  aletk  who  9iide  it  qpit  would  uM  have  stated  it  ixicor- 

«  rectly,  aU^iough  .he  ^  Beyer  compaie4  ilk  with  the  books  of  his 

^  ^      -  ',  creditor,  fikNn  which  il  waatekeni  ms;^  be  read  in  eyidence.  Ex- 

eeutcra  of  Cambiom  vs.  Jhmgaut  (f/MiffiU  98. 
42.  The  account  is  B0t  proved  to  be  acknowledged  by  this  deposition, 
but  goes  to  the  juiy,  who  viH  decide  whether  the  deposition  is 
sufficient  proof  of  the  items  oontaii^Bd  in  it  ibid,  98. 
.43.  The  books  of  Uie  parties  to  Ods  trinsaction  would  not  be  evidence 
for  either  of  them,  unless  supported  by  other  evidence.   Ibid.  98. 

44.  It  is  no  objectiQil  to  giving^  evidence  a  hill  arloadiqg  and  invoice, 

which  have  been  made  out  after  ^e  usual  and  regiriftr  time, 
if  the  circumstances  undffr«  which  the  vessel  and  master  were, 
prevented  their  b^i^  made  out  at  the  common  period.'  Graham 
VI.  The  Pemuyivtmi^'iuuraue  Company f  113. 

45.  Tfts  invoice  of  the  caigo  i%  Mihist  the  general  principles  of  evi- 

den9e,  u^lbrmly  admitted  as  prima  fade  evidenae  of  the  value  of 
the  cargo ;  and  no  more.  It  is  not  necessaiy  to  show  its  cones- 
pondence  with  the  books  of  the  party  produd&ig  it   Ibid.  113. 

46.  Parol  evidence  to  show  facts  stated  in  certain  le^r^  received  by 

the  witness,  will  not  be  admitted ;  ss  the  letters  are  higher  teSdr 
mony,  and  should  be  produced.    Ik  TaateU  vs.  CrounUat^  133. 

47.  Although  the  recitals  in  a  walhint,  to  another  than  a  party  to  the 

suit|  may  not  be  evidence  of  the  fact  stated  in  them»  yet  when 
they  are  corroborated  by  circumstance^  aiich  as  the  antiquity  of 
marks  on  the  ground,  and  by  the  correspondence  between  the 
marked  lines  and  those  stated  in  the  wimnt,  the  jury  may  con- 
sider thb  recital,  that  a  previous  warrant  for  the  land  hibd  issued, 
as  true ;  the  papers  of  the  Surveyor  Genera^  to  whom  the  original 
wanant  may  have  been  returned,  bwring  been  destroyed  by  fire. 
Leuce  of  James  vs.  Siotdtey,  139. 

48.  The  report  of  a  survey,  made  upon  an  examinatioii  of  a  vessel  for 

the  purpose  of  ascertaining  her  situation  after  a  disaster  in  a  foreign 
port,  is  not  evidence  of  the  facts  stated  in  it;  but  only  that  such 
suH'ey  was  made.  Wiation  et  aL  Y9.  The  Hmtrance  Company  of 
North  JmB-ica,  152.  .     ' 

49.  An  invoice  of  goods  rtceived  by  the  conrigneet  retained  by  him, 

and  not  objected  to,  and  thilmth  of  it  not  disproved^  is  evidence 


EVIDENCgE/  .     ^:.  ^ 

that  t^Hf  floods  emunerated  in  it  wm  lecelved  trj^the  eaa^nee.  ^ 

Jssig^l^^^^ield  vs.  'ilfoii^|^  1  i^ST 

50.  If  a  dmsi^ee'has  Kndere4  no  account  of  sales  of  merch^cte  for 
inany  yc»rs»'ant  at  the  lM  dfers  n^  evidence  tp  prove  whA  part 
ws  sold,  and  lit  what  prioesy  Ihtffe  Hr  ^ery  Jn^mjytioh  that  the 

goo^  were  sold  at  ^e  invoice  prices,   thid,  155.  ^ 

51.  The  pbdntiffs  oUbred  toread*an  entiy  in  tbe«>boolc8'6fthe  baafei  ^ 
nii^  toj^rove  an  item  in  the  account  i^nsmhe  defendant «  but        ^ 

the  X^l^tt  would  not  penhit  it    Ibid,  155.     '  ^  > 

52.  Parol  evidence,  to  prove  the  regidation  of  Cuba,  pfl»hibitiii||^  the 
exportation  of  specie,  will  not  be  admitted,  unless  evidence  is 
given  of  efforts^  to^btain  a  certified  copy  of  the  writt^  iMr,'  wl^icH 
have  failed.     Seion  vs.  The  Deiaumt  Jhmfr^iift  Company^  175. 

S!i,  The  roii<Pe^ipqge  is  good  evidence  qf  the  shipment  of  tlie  sea- 
men, and  of  ^e  con^ct  made  in  relation  to-wages.   KUland  ysk  ^ 
The  Mmimdrafw  ofJLeberiti^,  201. 

54.  The  certificate  of  th^  Secretaiy  of  ^tate,  dated  subsequently  to 
the  assauH  and  hatteiy,  is  the  best  evi(^nce  to  prove  the  diploma- 
tic cha^vcter  of  a  person,  ac<^edited  as  a  minister  by  jbe  goveni« 
ment  of  the  United  SUtea.  The  (TniUdSiaUs  vj^fTiTi.  Uddle,  305. 

55.  Parol  evidence  was  admitted,  to  prove  the  period  When  ^pdMen 
.    was  considered  by  the  government  of  the  United  States  e^a  ml^ 

n^er.    lind,  205. 

4 

56.  The  sentenced  a  foreign  Court  of  Admiralty  being  full,  and  show- 
ing the  ground  of  condenmation,  no  other  part  of  the  recdM  need 
be  produced.    BtmrqitebU  daLm,  Stephen  Girard^  Mn.  S12. 

57.  A  reconl  of  a  judgment  obtained  by  the  plaintiiT  in  North  Carolina, 

agunst  J2iifis9  Seed,  adiaimstntor  dthonu  non  of  Bartow,  wae  pro-  ^ti 

perly  given  in  evidence  to  the  juiy ;  parol  evidence  ll^ving  proved 
that  the  4efendai|^  Joseph  Beac^  had  attended  the  taking  of  depo- 
sitions in  the  ease,  while  depending  in  the  Copt  ^  North  Carolina, 
and  that  notice  of  thip  suit  was  given  to  him.  SteoeUe  j^  Meed^  274. 

58.  The  rule  of  law  is,  tiiat  a  judgment  is  inadmissible  in  evidence,  ex- 
cept between  the  same  jiartieff,  or  those  in  piivi^  with  then^  and 

for  the  same  cauae  of  action.    Ibid.  274. 

■ 

59.  To  prove  the  rate  of  interest  allowed  in  any  one  of  the  stktes  of 
the  United  Statef^  the  law  of  the  state  must  be  produced.  Jaffray 
yn.  Iknnit,  29^ 


EXCHANGE. 

Exchange  should  be  calculated  according  to  the  rate  prevailing  si  the 
time  of  the  trial.    Snntk\it  Th*  Mavhfdsh-atri^^ 


^ 


I 
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^  EXECUTIONS. 

fj  PQSjr  FACTO  LAWSr'  /         *' 

Mgktvpmtfado  law  is^^me  whidi»  iii«ts  op«nijdon»  inakes  tbat  criminal 

or  pADdly  viiich  |lra»qi(t  «o  n^  t)ie  time  wh^  the  action  was  per- 

fpnned ;  or  wbH^i  ii^fCtfpe^  the  punishment;  or  whicb,  in  relation 

*  ..  to  the  offetice  or  ita  ^naefuencea,  altecs  the  situation  of  a  party, 

W    •»  to  his  dJsajirantage.    1^  UnUed  States  yt  HaUfZ6^ 

FACTOR.       • 

Lien,  3. 

FOREIGN  ATTACH MENT.  • 

1.  On  the  14th  of  September  18Qr>  &  foreign  attachment  was  laid  on  the 

property  of  L.,  fk  the  hsAds  of  the  defendifrit.  On  the  19th  of 
September,  the  defendant  received  goods  belonging  to  L.,  who, 
at  that  time,  was  under  aceeptances  c^  bills  endorsed  by  L.,  and 
which,  on  their  protest  for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  eHtitkd  the  pkintiffto  the  proceeds  of  the  goods 
ifKhe  hands  of  the  defendant,  natwithstanding  his  liability  for,  and 
subsequeiR  payment  o&the  bills  endorsed  hy  him:  Tk^lor  rs. 
•  •     ♦  Gan*i«r,  488. 

2.  The  plaintiff  issued  a  foreign  attachment  against  the  defendant,  a 
' .  merchant  of  Canton,  for  the  recovery  of  damagesi  to  the  anoont 

of  four  thousand  five  hundred  dbUais,  upon  a  promise  made  by 
him,  for  a  valuable  consideration,  to  deliver  to  the  plaintiflra  quan- 
tity of  tea  of  a  certain  quality,  which  promise  he  had  not  com- 
plied with,  but  had  broken. 
*  The  law  of  Pennsylvania,  of  17Q5,  has  received  a*  Cberd  constroctioH 

in  the  Courts  of  the  state,  so  as  to  extend  its  remedies  to  debts 
contracted  in  foreign  counti^es,  by  jpenons  who  never  redded  in 
ihfe  stkt&  The  law  is  remedial,  and  ought  to  be  so  conatraed  as 
to  vemove  the  mischief  which  is  it>oken  of.  F^Aar  vs.  Come- 
•  •   ^  gtiOy  383. 

3w  To  oonstil|ite  such  a  debt  fls  rtmy  be  pursued  by  a  foreign  attach- 
ment, under  the  law  of  Pennsylvaail,  €he  demand  must  arise  un- 
der a  contract,  without  which  no  debt  can  be  created  9  and  the 
measure  of  the  damages  must  be  such  at  the  plaintiff  can  aver,  by 
affidavit,  to  be  due,  without  which  special  bail  camiot  regular^  be 
denumded.    HM  386. 

4.  The  remedy  by  foreign  attachment  will  not  lie  for  demands  which 
arise  as  deUdo^  ot  where  fpofliaj^  bail  camiot  regulaxly  be  required. 
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FOREIGN  ATTACHMENT.    -^ '  iL       ' 

.     &  The  piMiK  «r  »e  iilif HI  >  igj  ilil  ixtft»>rf»5t^6dby  qnftKlf. 

^  was  n^  cowpfied  Wit&,  adflmiK  ^n0t  Bwcm  that  Ike  tfiffe^ 

*  eaeel^etweeii  Ae  teM^MaSlM^ilid  those  deftvcMd,  aniMulM  ^ 

•«  pflMMbr  M^  t  ihre^  AttachMgR  /di|.  6» 

6.  II  it  no  |;w>mi<  fet*  <B«nl88il||^4  Itign  j^kMii^Mf  Uliliiuled  in  this 

Court,  that  the  pkantMr  had  ^atM  e#  aMCher  attaehment  afiunst 

the  defendant  m  a  sUte  Court,  and  aAcrwwds  «^.ciitmiied  i^ 

FOREIGN  LAWS. 

1.  Written  stilutes  and  ediets  of  foreign  coontnes  most  be  produced ; 
conoMMi  or  unwHtten  tews  may  be  prored  by  paroll  IMiinun  vs* 
CHjfbrd,!. 

3.  Insurance  on  goods  on  board  the  Conc(M,  at 'and  from  her  port  or 
polls,  pbce  Imd  {riaces'tf  loadiiig  in  fimduras,  to  Liverpool;  war- 
ranted free  from  loss  in  consequence  of,  or  detention  on  accoutft 
of,  any  illicit  of  prohibited  trade.  T^e  vessel  was  captured  in  the 
Bay  of  Honduras,  by  a  British  vessd,  as  prize  {  on  the  allegation 
^t  she  was  taking  on  board  mahogany  of  larger  dimenaons  than 
Fas  allowed  to  American  vessels;  and  while  on  her  passage  to  Ja« 
miica,  she,  with  the  capiaring  vessel,  was  losl« ' 

Privileges  g^ven  to  vessels  to  cut  mahogany,  under  the  treaties  between 
Ipain  nd  England,  of  1762  and  1783.  What  is  tlte  pnjffet  eon- 
strucUon  of  those  treaties,  and  of  the  proclamations  and  kMra  rela- 
tive to  the  tHKle  under  them,  which  have  been  issued  or  ocdained 
*  by  the  English  government  ^  Qraham  vs.  Tht  Pamayhania  M- 

Muranee  Company^  113. 

3.  The  laws  of  h  foreign  coimtiy,  where  a  contract  is  made,  win  be 
legarded  by  foreign  tribunals  as  to  the  obligations  of  thtf  contract, 
•and  as  to  its  discharge.     Wehttar  vs.  ifinsey,  157. 

■ 

FOREIGN  MINISTERS. 

1.  Indictment  for  an  assault  upon  the  chaig^  d'  aiftires  of  Russia,  and 
for  infracting  the  law  of  nations^  by  offering  violence  to  the  f^- 
son  of  the  said  minister. 

When  die  minister  1iad  a  'large  party  at  hb  house^  and  a  transparent 
painting  at  his  winlDw,  at  which  a  mob  who  had  collected  took 
offence,  the  defendant  fred  two  pistols  at  the  window,  his  inten- 
tion beittg  td  destroy  the  punting,  without  doing  injury  to  the  per- 
son of  the  minister,  or  of  any  one.  TV  Vmted  States  vs.  Band,  435. 

3*  The  law  of  nations  identifies  the  jpnperty  of  the  foreign  mi^iter^ 
sAlnehed  to  hb  person,  ot*An  hit  in*  with  Ms/wtkm.  To  aiauk 
them,  is  an  attack  on  the  miiiistcithd  hig  iOT«it%tt$  and  it  vp' 
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FOREIGX  MIKISTERS. 


FOBFEITURE. 

* 

f  nlnii  to  hi»  by  > 
afttketiae  wbeai 
pcsfiomeds  ke  Mt  tike  it,  Mbject  to 
tkMi%  m  ikmla^thtimtp  litthetiMek 
•     or  at  aagr 

iSM0  TS.  iUl  366. 

FRAUD. 
Iteleaie,  1. 

FEEIGHX. 

S7. 


GRAND  JURY.  • 

WitMiMt  for  tlie  defendint  are  n^rer  sent  to  the  gmid  juiy,  but  by 
the  coMent  of  tile  proseoitkak  7%t  Omiei SiaUt  js.  IFUle»39- 

INDICTMENT. 

Where  m  indictment  for  peijuiy  did  not  abitepife'dajr  vpon  vhich  the 
trial  took  place^  and  on  which  the  defendant  vaa  svom  m  the 
case  in  which  the  peijoiy  wia  alleged  to  hate  been  oonmitted, 
the  Court  arrested  the  judgment  Tkt  Umied  SUda  ts.  B(W^ 
man,  328. 

IIIt'ORMATION. 

Jiuisdictiony  8»  9. 

INJUNCTION. 

An  injunction  was  obtained  to  stay  prdceediogs  on  a  judgment  render- 
ed under  the  following  circimistancek    G.  drew  two  biOa  of  ex- 
change in  iavoidr  of  If .  on  S.^  who  accepted  them  for  the  acoom- 
modation  of  G.>  who  afterwards  became  banlonpt,  and  obtaned 
^^>     his  i^rtificate.   S.  made  p  aa«lq^ment  of  certain  effigcty  to  M.  to 
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injunction/ 

Mnsti^bim  U|tlBwJe»>j||pid  took  fyom  hitn)he  aote  4|ion 
wbich  the  ji%frieat  ym$  od^iiied*  wtlN^  judgnent  was  Ar  the 
uit  of  M.  V^  Court  i^Hfed  to  ^9||||fe  lbi[^ii$iiiction,  »8  no 
Money  had  been  paid  bjr  S.,  b«t  dcMBed^tbo  wf^Ie  a  contrivance 
t»  get  rid  of  G?s  #M'h»^'g*^  iinder  tbe  oanlm]|K  law.  fipem/ea/ vs. 

INSOLVENT  AND  INSOLVENCY. 

1.  The  defendafit  bad  been  discharged  by  the  yiio^Y^nt  laws  of 

Penosylvania»«(^  1790  and  1798.  The  Court  refused  to  enter  an 
exooeretur  on  the  bail-bond  upon  this  ground.  Webster  vs. 
Maueyf  157. 

2.  A  dischaxge  of  the  person  under  a  foreign  ioaoUrent  law,  leaves  the 

contract  still  in  force ;  and  whether  bail  shall  \it  demanded  or  not, 
must  depend  ^|he  lai^  of  tbe  countiy  where  the  suit  is  brought. 
/M.  f57. 

INSURANCE.  • 

1.  Evidence/l»  2, 3.  '  f 

2.  If  it  appear  that  the  (terms  of  the  order  had  been  departed  from  in 

the  poticy  of  uisurance^  by  fraud  or  mistake,  the  Court  would 
dbnsider  the  ord^  as  contuning  the  contract  between  the  .parties; 
as  where  it  materially  varied  from  the  policy ;  as  if  the  risk  stated 
in  the  policy  be  from  such  a  place,  instead  of  at  and  from/  or  if 
it  contain  a  warranty  not  authorized  by  the  order.  In  such  cises» 
the  variance^tself,  unless  contradicted  by  proof,  would  be  evidence 
of  mistake.  But  in  such  cases,  the  order  could  only  be  resorted 
to  so  far  as  it  v^ed  from  the  policy,  and  in  all  other  respects  the 
policy  would  govern.    Delaware  Insurance  Co.  vs.  HogaUf  4. 

3.  In  an  action  on  a  policy  of  insurance  on  goods  on  board  the  ship 

Maryland,  at  and  (rom  New-York  to  the  Cape  of  Good  Hope,  with 
Kberty  to  proceed  to,  and  trade  at  the  Isle  of  France,  and.any  ^tW 
port  or  ports  in  the  Indian  seas,  and  at  and  from  the  ports  she  might 
go  to,  back  to  New-York;  wiHi  liberty  to  touch  and  trade, as  usual, 
on  the  outward  and  homeward  voyagei^  for  refreshments.  The 
vessel  touched 'at  the  Ia|e  of  Trance,  tlience  to  Trincomal«y  pro- 
ceeded to  Madras  and  soM  part  of  her  cargo,  and  wei^t  from  thence 
to  Tranquebar,  where  slie  took  in  goods  and  proceeded  to  Bataviaf 
there  she  sold  the  remains  of  her  qn^nal  cargo,  as  well  a$  the 
goods  taken  in  at  Tranquebar,  and  Saued  from  Batavia  with  ^^p^ 
purchased  with  the  proceeds  of  her  ^outward  cargo,  and  of  the 


\ 


^    ^tlietttiiien»wbowas%iion]itttf'iiftvisXof^ 

the  uie  otFndll^^Suid  defi4^  tier  to  ^connL  Sbenrifed 
thcfe,  tnd  wrndttm^bAed  for  taew-Tork,  under Ihg'CWuumd of 
aMti4i«iil9eet,falt«aslo«koii1faeTi^i^  It  wm  1ieli»  that  the 
tnding  was  inthin  the  terms  of  tbe  poficj.  That  Ae  proceeding 
■  to  the  Isle  of  Fhuice,  was  not  a  deriatioa.  That  the  acts  of  the 
consul,  if  irr^uhu',  could  not  prejudice  the  rigllts  of  the  insmed. 
H^n^^  rs.  Union  huuranet  Company^  7. 

4.  The^  order  for  insorance  on  goods  on  board  me  Draper,  directed  it 
.  to  be  made/Vve  if  OBerage  under  iaiper  eaU^  and  the  abip,  on 

her  arriTal  in  the  Texel,  was  subjected  to  charges  and  danngen 
under  ten  per  cent,  in  the  nature  of  general  avenge. 
T^e  original  meaning  of  a^lenge,  was  a  genml  contribation  on  ahip, 
cargo,  and  <rei{^t«'  towards  a  loss  8urtai||lK  for  Ae  benefit  of  aO. 
At  this  time,  such  average  is  alwajrs  call^^CfimJ.  It  b  usual  to 
add  to  the  terms,  general,  partial,  mt  patiieular^o  de^gnate  the 
arerage  intended.  Coifer  tb.  Tike  Pheenix  hmtrance  Vompanjf,  SI. 

5.  Where  the  tfriUen  clause  in  a  pslicj  » inconsistent  with  theprinled 

parts  of  it,  the  former  will  be  deemed  and  taken  as  the  contract 
of  the  parties.   IImL  51. 

6.  The  vessel  and  cargo  insured,  were  captured  as/>rize,  libelled  and 

acquitted  on  the  7th  of  July;  and  on  appeal  by  the  captors,  the 
sentence  was  affirmed  on  the  9th  of  July,  and  restitution  was  de- 
creed {  and  on  the  19th  of  July,  restitution  of  the  property  cap- 
ture4  was  actually  made,  except  of  that  whiA  had  been  pillaged 
by  tl^  captors;  but  at  what  hour  of  the  day  the  same  was  made, 
was  submitted  to  the  Court  On  the  sameMay,  a  survey  wis  made 
to  ascertain  the  amount  of  the  spoliations  of  the  caigo^  and  on  the 
30th  of  July  the  vessel  proceeded  on  h^  voyage. 

On  the  17th  of  July,  (ih  New.York)the  pbdntiff  received  notice  of  the 

^*     '  capture.    tM  the  19th,  he  dvected  his  agent  in  PhOadelphia  to 

abandon,  who  did  so  on  M«  19th,  informing  the  plaintiff  thereof 

bf  mail;  the  mail  leavitag  Phibtdelplua  forNew-Virfc,  attwehre 

o'clock  on  the  lith  of  July. 

Tlie  actual  $tate  of  the  lots,  at  th^  thpe  of  the  abandonment,  ought  to 
decide  the  right  of  the  assured  to  make  the  loss  a  total  one ;  and 
it  is  on  the  reality  of  the  loss  at  the  time  of  the  abandonment,  its  le- 

.  k     gality  depends.  Mdhlhall  vs.  The  Delaware  Insurance  Cofi^Mmy,  54. 

7.  tlie  right  to  abandon  did  not'  de^nd,  in  this  case,  on  the  question. 
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whether  tb»  wilitatiou  WM.fiifci^fc^:iiiA'^3t^pie  property  in 
ponesuon  of  t|||^|M»tir  «|[[^4^mi«|.  Tbe  piojpsity  vas  in  tlie 
Ktuftl  yoMfMiffa  «f  Iht  mister,  after  Ifce  decree  mmL  wwtant  of 
MftkulMii  defi^eicd  to  tb|pMter.    /Au£  54. 

8.  In  caee  of  capture  and  recS^ive,  the  praperty  reoaina  with  the  re- 

«plBf«  until  iakaye  «  paid,    im,  0L 

9.  Abandomaeftt,  1. 

10.  The  vesael  inaiired  was  captured  by  the  British,  oi  the  4dleged 

ground  thai  a  war  had  been  dedared,  or  aoon  Wfuld  be,  between 
Kngland  and  the  Unked  States.  The  crew  waa.ta]Een  out  by  the 
capton^  and  the  eapta^  malB,  and  a  boy»  Jeft  on  boivdy  the  Yeasel 
beii^  ordered  to  Ralifiui.  The  captuo,  apprehendingHhe  loss  of 
all  he  had  on  board,  and  that  he.  wwikl  be  inpftsoned,  made  an 
attempt  to  reanie  the  resaa^  with  t^  assistance  of  the  mate  and 
boy,  which  fafled ;  and  the  Romulns  wai  libelled  and  condemned 
at  Halifax  as  lf#^  prize.  A  regular  abandonment  was  made»  and 
the  \om  was  stated  to  have  been  by  toplwrt  and  barraHy. 
Where  a  r^gnlar  abandonment  is  made,  the  ^n^per^y  vests  in  the  insurer 
by  ^ktionta  the  time  of  capture,  baft  th»  captain  o^tatinuesthe 
afent  «£  the  insoKdt  uritil  abandonment  Hit  acta,  aiteequentto 
capture,  may  opemte  to  the  advantage,  as  well  aa  to  the  disadvan* 
tape  of  the  inaoMri  and  tfie  insmed  is  protected  in  the  chmse  in 
the  pdicf^  wUA  binds  the  master  to  act  after  captul^  oiiiy  when 
it  appean  that  he  aeted'for  the  best  for  all  concerned.  The  un- 
lawful acts  of  the  master  are  never  to  be  sanctioned.  Hie  attenqit 
to  rescue  the  Bomulus  was  unlawful,  and  furnished  good  ground 
of  condemmtion.  Dedutt  vs.  Tht  Ddamon  Jbuurtmee  Com- 
/Mm^61. 

11.  Deviation,  1.  ** 

12.  A  poUcy  WM  undetf  ritton  ly  the  FhSfaidelphia  Insurance  Company, 

on  goods  on  bottd  the  Ami^  at  and  fimn  Baltimerato  Jeremie,  and 
at  and  from  thence  tpBaltimoie,  l%(iO0  ioUan^  vaM,  Afterthe 
•oival  of  the  Ann  in  the  West  Indies,  the  opmer  was  in&MM|d, 
by  a  letter  from  ihm  captain,  that  the  ictaim  cargo  wooU  be 
112,000  pounds  of  eeAei  mid  insuimce  was  made  by  the  defon- 
dants^  staling  the  caigo  nt  135,000  ponnds  of  coffee,  valued  at 
twenty^wo  cents  per  pound,  ft«n  which  was  to  be  deducted 
13,000  dolh»,insnred  in  the  PldMelphialnMnmee  Company.  A 
total  loM  took  phice^  and  the  Philadelphia  lOHirance  Company  paid 
the  loss^  by  compramise,  waiving  an  abandonment 
T%e  policy  undcrwritttn  by  the  PhiladelpUIInsiinmoe  Company,  mftst 
Vox.  11.  4  A 
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be  coiwderedi>  t^  «>  the  huuni<»ii  €«<;•.   jrjSMTB.7%e 
Phama:  Inturanee  €amfmjf,J».  - 
Tke  policy  undeniritteii  by  the  difafclaits,  does  avt  bhid  tbem  to 
cover  the  whc^e  cuf^  wl^MLftt  tvenfy-lwo  c^eali  per  poandt 
deducting  the  flum  ptmautHy  iftaiired^  Ibid-  89. 
The  defend«it4  were  liBt  hoand  to  reeott  to  «he  iiwHMBO  office  m 
which  the  fint  policy  was  made,  to  asceitaio  Ihe  pfedae  mtiire  of 
tiieiBmA  Ibid.  99. 
By  the  poii9^  nnde  with  the  Philadelphia  Inauiance  Company,  die 
ttn4apnibcfB  had,  in  case  of  loas,  a  tight  to  aa  much  of  the  caigo 
aa  ^MMdd,  ftt  prime  coat,  amount  to  12,000doBars ;  and  the  seooml 
policy,  ia  retpect  thereto^  waa  void.   Ibid.  89. 
The  waive/of  4U1  abaadooipent  by  the  Philadelphia  Insuiance  Compa- 
ny, did  not  affect  the  rehtioaa  betweeik  the  plaintiff  and  the  de- 
fendanta.  lUd.^.   « 
13.'  Contracta,  4>»5,  6.  •    • 

14.  Where  parti^  to  a  contract  of  inaucahce,  ignorant  of  the  frets,  made 
an  agreement,  by  a  memorandum  on^the  policy,  wluch  was  intend- 
ed asan  indulgenoe  to  the  assured,  the  aualake  will  not  prejudice 
tr  i£  them.  Saiba  ra.  7%e  bkwmramt  Cmpan^  rf  NM 
lOT. 
15»  If  a  ves^l  was  not  seaworthy,  when  the  risk  insnied  commenced, 
andtherefore  neither  party  bound  by.thf  contiact  «f  the  inautanoe, 
the  premium,  if  paid,  could  not  be  retsined.  WL  107. 

16.  Evidence,  20,  21. 

17.  -Agent  and  Factor,  2,  3,  4,  5.   ^ 

18.  The  condemnation  of  a  vesael^iipon  a  rep<»t^of  the  surveyow,  that 
many  of  her  timbers  were  unsound  and  rotten,  and  that  in  her 
straiM^  and  shattered  condition,  and  from  the  w»Qt  of  proper  docks 
at  the  place  for  repunng  her,  her  repaim  would  coat  more  dian 
she  waa  .worth  \  ia  not  a  condemnation,  ishicU  will  exooae  the  un- 
derwriteta  from  liabiity  under  the  dauae  in  the  policy,  which  de- 
claics,  that  if  the  Teasel  should  be  condemned,  as  uvaoond  or  rot- 
ten, the  umferwriters  should  not  be  liable.  Watmn  eiaL  ws.  The 
Inaunmet  Company  ofNmik  Jhtmimtt  152. 

19^  If  the  written  si^  printed  clauaes  of  a  5>oliqr  of  insuiance  can  be 
made  to  stand  togetbei^  and  both  be  available,  such  an  expoaitioii 
of  them  ahoi^  be  adppted.  Setan  ys.  7%t  Deknotrt  Luunmee 
Company^  175. 

20.  A  partial  loss  of  an  entire  caigo^  by  sea  damage,  if  amouotiiig  to 
more  than  fift^br  ceD|.»  may*  under  circumstancei^  be  converted 
into  a  technical  tot^i  loss;  but  not  if  a  dutinct  pait  of  the  oaigo 
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^9  dcstfuyfto^  moHM  tllyftg^  b6  MV^9iBi9by  liflPKCii  tftp^  0f  ten* 

31.  The  plaifitifis'Msortil  Iffei^ce  in  Nev-Toi^  <m  the  Sope,  from 
Gibraltar  to  JStw-'t^nk^^  die  ainfllKipf  fb^ryiooMAd  ddhrs, 
vahihig  her  at  thkt  Mfbi;  uid  they  tttemMB  eilMed  iasvanee  on 
her  ivfth  the  defendants,  to  iht  tmOiint  of  f<Air  thouauid  dollus, 
Tiluing^^her  at  six  ihoomsA  doHars ;  without  .nitice  to  llie  defend- 
anta  of  the  prior  insurance.  A  partial  foss  oocuned,  and  the 
phuntifTs  ehdmed  to  ch^^  a  partial  loss^'upemthe  whole  amount 
insured  by  the  defendants  in  the  second  policy.  iMviuy  ei  aL  t9. 
The  hmHranot  Company  of  Peanayhaniaf  18t. 

22.  The  defendanto  are  fidUe  for  as  much  of  the  agfN^ed  ^ue  of  the 

Hope,  as  is  not  cohered  by  the  pn&f  imuranee,  beinf^  to  the  ex- 
tent of  two  thousand  doRan.  Ihid.  186. 

23.  As  the  pluntiA  claim  only  a  partial  loas,  the  defendants  are  not 

entitled  to  arf^Slndonment   Ibid,  186.     .  ^ 

24.  It  is  not  the  incapacity  of  the  assured  to  d>afndoi(  or  hii^fiulure  to 

do  sOy  whibh  can  defeat  his  right  to  a  recorery,  unlets  he  claims 
for  a  total  loss.  Mid,  186. 

25.  It  .was  not  MMMtry  tb  git»  noCioe  of  tibe  irst  inftusance  to  the  de- 

fendants. Ihid.  186.    ^ 

26.  In  case  of  a  total  1oss»  when  two  insurances  hare  been  IQade,  the 

assured  may  abandon  to  th^  second  underwriters,  and  take  from 
them  a^much  as  the  second  policy  covers.   Ibid,  186. 

27.  If  one  merchant  is  in  the  habit  of  effecting  insurances  for  another^ 

and  neglects  to  have  the  tame  done  when  ordered,  ne  is  himself 
answerable  for  the  loss  as  if  ho  was  the  insiver,  and  he  is  entitled 
to  the  premium.   Mtorria  vs.  Summerly  203. 

28.  Action  on  a  policy  of  insurance,  dated  the  2rth  of*June  1807,  on 

goo<^  on  boafld  the  Little  William,  from  Philadelphia  to  Tonnin- 
gen,  or  Hamburg,  if  not  blockaded;  warranted  American  property, 
proof  to  be  made  here.  The  captain  was  instructed,  **  If  you  can 
ascertain  and  obtain  permission  to  g^  to  Hamburg,  from  the  cruis- 
ing vessel  at  the  entrance  of  the  Eyder,  you  will  proceed ;  but  on 
no  Mcount  attempt  i^  unless  you  are  well  assured  tbat\he  block- 
ade of  the  Blbe  is  faised.*  The'vessel'^ras  captured  by  a  British 
cruiser,  six  hundred  miles  from  fVmningen,  and  was  condemned. 
The  captain  did  not  deliver  his  letter  of  instrudtions  to  the  captors, 
until  some  days  af^er  he  had  delivered  the  ship's  papers.  The 
vessel  and  caigo  were  condemned  by  Sir  William  Scott,  as  enemy's 
property.  F,  W,  Sperry  vs.  The'Ddawate  Insuranee  C9mpany, 
243.  • 
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imde  »  wpfcvt  of  the  wafluilg^  Mifc  aat  aside  bj  Ibe  sentence 
«r  m  lbKigtt€|wt  tffSmit  ^  MiiNfity,  but  the  nme  mif  be 
^iadicrted  Ijere,  llotwithalMiiftyuch  gciitencew  Hid  2^. 
90.  The  uiibQctie||8  of  the  owacr,  undar  which  the  meater  of  e  vesseU 
Miliner  to  a  peit  kiKMni  to  be  bleahadedt  is  diiefeled  to  govern 
hnaelf  fay  h^brmalioiiie  be  ebtained  Kt4he  saauth  of  the  bkx;h. 
a4ad  port;  juftify  auspidona  of  an  iateirtion  to  vblate  the  bloekade ; 
bat  thcae  ahould  oeaae,  when  itJa  manileat  that  the  eooduci  of  the 

capiahiVaa  legal  and  fair,   iiii  343. 

31.  If  the  instnietiona  to  the  niaater  violated  any  of  the  nilea  established 

k  the  9out  of  Adnnitalty  of  Ei^lBiid,  ahhough  aiich  rales  were 

against  the  laws  wi  natiou^  the  instnietiona  should  have  been 

cdtnmqpicated  to  the  umleTWfiileaB.  Jhid.S4S. 

3%  The  inslMurtioas  of  .the  plaintiff  to  the  maaker,  did  not  violate  any 

-      of  ttfcse  ritte%  the  vessel  being  J?iUiiiu<pli  Tonniggen,  unleas  Ae 

'  lh««ld^6htti»pt^nwonattheentmncearaphM:enotbfeck»ded, 

^Ef proceed  ^  Haaibtti^.  /M.243. 

33.  The  conduct  of  the  captain,  in  not  de]h(0tiiig  the  leitcr  of  inatnic- 

tioM  when  eifitwed,  vaa  inpmdeati  h«i  via  not  aueh  as  ihoiiid 

•    affect  the  assured.   Jbid.  343. 

34.  Beriation,  2,  3. 
GS,  it  ia  a  uniform  rule,  in  cstimaHuig  the  loas  vptm  a  ^esstl  which  has 

never  been  heard  of,  and  ia  thavefore  oonsidei^  aa  loat,  to  csku- 

late  interest  after  twelve  months  and  thirty  <lays  from  tJ^  last  pe- 

rioil  when  the  vessel  washeardirom.  £hikt  ^ioLrs.  neFkamx 

^  Jbumranee  Om^pany^  279. 

• '  36.  The  underwriters  are  bound  to  take  notice  of  the  couav  of  trade ; 

but  11  should  ^>pear  that  the  course  was  so  uai(^nniy  pursued,  as 
that  it  should  have  been  known  to  the  umderwriten^  aa  well  as  to 
the  insured.  Martin  vs.  2[%£  Delaware  Inturamee  Company ,  254. 
L  ^7.  Insuranee  was  made  on  the  freight  of  the  Venus,  from  Philadelphia 

to  the  Islet>f  France.    On  the  voyage  insured,  the  ah^  was  stop- 
'         ped-by  a  British  ship  of  wai^  on  the;16th  of  January  1806;  detained 
Hot  a  short  time,  and  dischaifSA  her  register  i^pg  endorsed 
<*  wamed^AfilNifproceed  to  my  po^in  the  posseasioB  of  His  Ma- 
jesty's eneffii^"    The  Venus  returned  to  Philadelphia  on  the 
-  23d  of  Jidiroary  1806;  and  the  assured  churned  for  a  total  loss. 
The  Isle  <9f  France  waa  not  blockaded  by  aa  actual  force,  until 
after  the  Isttif  Febnjuuy  180t|  but  the  captain  of  the  Biitidi  ship 
informed  die  mastertod  owner  of  the  VciHUH  that  the  lale  of  France 

was  btockailfid,  ani  Uiat  she  would  be  prize ;  which  aniaed  the 


rf*  r- 


» 

Insurance.  ^    '  tt^ 

3&.  Under  wbiit CTcmiijtBortMte SMiter  of  %pbip  will Im  jpstttd  in 
abandoning  his  vtywgih  fvon^  |ippireti«;|f^a  of  danger.  Ihid,  300. 

39.  The  actual  nwftfWfft  of  •  blackading  k/tce^  and  only  foasonable 

doub^  prevailing  thai  there  ia  dagger  frofa  itj  does  not  justify  a 
deviation  from  a  voyage  insured.   Jbid.  300. 

40.  If  the  underwriter  is  to  .be  rendered  liable  f^  a  technical  lota^oss, 

where  none  has  really  been  sustained,  th^kuilMd  ought  to  do  all 
in  his  power  to  prevent  such  loss,  and  be  shonld  pmceed  upon 
his  voyage  until  the  danger  si  an  actual  kiss  i9  rendered  manifest. 
Udd.  300. 

41.  The  Isle  oC  France  not  being  in  &ct  -blockaded,  there  was  not  a 

legal  or  actual  fixce  to  pseveiil  the  Venus  pioce^dinglhere.  AmL 
300. 
A3.  Information  of  ^  pUtt  to  wluch  a  vessel  ia  -prooeeding,  being 
^uirounded  by  hostile  privateer%  will  nf>tkluithofiee  the  eaptain  to 
bwak  up  hw  voyage,  from  an.  apprehension  ^i  dangeiv  and  thus 
maka  the  unde^niters  liable.  Ibid.300. 

43.  An  inoease  of  risk  tiSitr  the  voyage  is  begun,  will  aoi  excuse  the 

insured,  beyond  a  pru<yptapd  necesapiy  deviation  in  ofderto  avoid 
it.  Warning  and  cndSSement  of  pepeis^  do  not  amount  to  <<an 
anc8t,reittraint,ordetenlMi»."  Aid  300. 

44.  Hie  inawyii  on  the  freight  of  the  Venus  are  not  liaUe  for  the  same, 

-  as  the  voyage  was  improperly  broken  up.   JhitL  306i 

45.  The  insured  must  always  state  to  the  underwriters  a  sufficient  rea- 

son for  his  offer  to  abandon  $  and  if  he  does  so^  it  is  no  objection 
that  he  does  not  state  other  reasons.   Ibkk  300. 

46.  If  the  aliured  states  an  insufficient  reason  for  abandoning,  he  can- 

not, at  the  trii^  rely  upon  one  not  stated  in  the  notice.  Ibid.  300. 

47.  Insurance  was  effected,  21st  pecember  1807,  on  the  Hazard,  to 

Havana.  She  cleared  on  the  21st  of  December,  and  sailed  on  the 
aune  day,  but  waa  detained  by  head  winds^  and  was  afterwards 
arrested  in  the  bay  of  Delaware,  and  prevented  from  proceeding, 
uad^  the  embaigo  law,  passed  22d  December  1807,  and  promul- 
gated at  PbiladelpUa  onfie  24th  Deatnbeod807<  in  consequence 
of  which,  she  returned  to  port,  and  was  abandoned  by  the  phuntiff 
to  the  underwiitenk  The  insured  was  held  to  jse  entitled  to  reco- 
ver for  a  total  Umb.  Odiin  va.  The  immtm  Comfmy  ofPen^U 
waui^  312. 

48.  Under  the  deciaioiis  in  the  EngKsl^Ceints,  die  embaigoes  kid  by 

govenulients  wore  conskleied  as  tappocflQF-testniBta  only,  which 
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SA  jfiotcviil^  hittwuerelj  Mispendaf  llfcpctfaHiJhcc  df  contrtcU 
on  chuter  partieg,  uid  for  s^nen^  wngH.  Ibid,  312. 

47/  Tlie^  »  no  gooiL  reason  ^m^flt  may  not,  for  a  valuable  coMider- 
ation,  in  relati^to  a  reaiiranndkfn  concerning  property,  agree 
%o  indemiufy  anther  agaSnst  a  tess  wh^h  ^rould  reauK^  in  case  an 
embargo,  or  aach  a  ikeasore,  ahoidd  be  adopted  by  the  gOTcm- 
ment  Hid,  312, 

J8.  An  embargo^  d^  not  render  the  perform wo^  of  a  contract,  the 
exeoalliDn\ffVhicb  it  preventl^  unhwfolf  but  only  suspends  its 
eiteeiition.   Ibid.  313. 

51.'  Insunnpe  ^Fas  effected  on  tlie  ship  Experiment,  at  and  from  New- 
York  to  any  ports  on  the  north  aide  of  Jamaica,  and  at  and  from 
the  same  to  New-Torfc,  with  the  umial  warrantiea.  The  vessel  was 
df^turAl  by  a  Sjpamsh  private^,  while  proaeedingftom  Falmouth, 
in  Jadttca,  to  Hontego  Bay;  recaptured  by  fbe  Britirii,  carried 
back  to  Pahnoutb,  and  afterwards  to  Hontego  Bay,  where  the 
.    '  vessel  and  cargo,  were  subjected  to  a  salvage  of  one-eighth ;  sok^ 
•  'for  the  ptf^rment  thereof;  purchased  by  the  captain,  for  the  benefit 
of  those  whom  it  might  concern ;  and  thf  vessel;  having  completed 
her  lading,  returned  to  New-Tork,  subject  to  a  bottomiy  bond  lor 
advances  made  b]^  the  consigJ||p ;  her  outwaid  height  having 
e^eeded  th«  ttlnn^jft  and  ezp Ases  resulting  from  the  recaptare. 
The  insured  abandoned,  on1i€ing  infonnadof  the  recapture.  The 
Court  held,  that  there  was  no  ground  for  an  iiln^niimfnt    Queen 
et  at  vs.  7%e  Union  Ingimmn  Company^  331. 

52.  A  capture  as  prize,  will  authorize  an  abandonment,  as  soon  as  notice 

is  received,  provided  the  loss  continue  to  the  time  wbtn.  the  sban- 
donment  is  mAde.    Ibid*  331. 

53.  If  a  recapture  is  made  with  a  view  to  salvage^  Ad  this  does  not 

exceed,  with  the  expenses,  one*ha]f  of  the  valu^flf  tibe  property, 
and  the  recapture  prodncca  only  a  temporaiy  intemiption  of  the 
voyage,  the  insured  cannot  abandon.   Rid,  331. 

54.  If  the  recapttire  be  as  prize ;  or  the  voyage  be  lost,  or  aot  woith 

pufBuing ;  if  the  salvage  be  veiy  high ;  or  if  further  expenses  be 
necessaiy,  and  thf  underwriters  irtll  not  agree  to  fiay  them»  the 
assured  may  aba^oift.  Ibid,  Si. 

55.  Although  Uie  unseaworthineas  of  the  vessel,  occasiooed  by  want  of 

men,  at  the  time  the  ntk  eommmeet^  may  not  vacate  the  poliqr, 
provided  sAie  Is  seaworthy  when  the  voyage  commences ;  yet  she 
cannot  go  vntof -her  course,  after  the  commencement  of  the  voy- 
age, to  supply  suoh  w(nt  CViMfarvB.  ThiPmmg^knmahmtnmz 
Comptmg,  m^    ' 
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56.  InMtanee  Ai  the  freight  of  the  Hanniliy  fftmdft^  New-Tork  to 

Wilmington  in  North-CaroVnay  thence  to  Barbadoei,  and  back  to  f 
Pfailade^hia.  At  Wihnia|^n,  a  eargowu  prepared  to  fee  oUpiieA 
in  the  Hannah,  had  she  arrived  there.  Ae  remd  was  fbrced^  by 
streas  of  weather,  to  put  intoNorfoIky  and  arrived  there  in  a  state 
of  wreck.  The  agent  of  the  pbuqfjffi  gave  notice  4o  tb»  deftind- 
ants'  agent  at  Norfolk,  and  requested  him  to  have  all  the  repairs 
made  tliat-^ff^re  nece^ary;  which  he  declipi^  The  repairs  would 
have  cost  upwards  of  SQOO  doUan,  at  whi^  jon^^he  tessel  was 
insured.  The  plaintiffs  offered  to  abandon,  and  vie  vessel  was  , 
add  for  325  ddbtfs.  Bart  e^.  vs.  The  LelauifHrt  Huunmot  Com- 
pony,  346. 

57.  If  the  injury  which  the  veisel  sustained,  exceeded  ont^alf  of  her 

value,  the  insured  had  a  r^t  to  abandon,  unleis|the  underwriters 
would  ag*ee,  at  qtt  wtnU^  to  pay  for  the  repairs,  though  they 
should  exceed  what  they  were  liable  for,  if  only  a  partial  loss  had 
taken  place.  Ibid,M6, 

58.  The  underwftters  are  not  bound  to  make  or  dipect  the  repairs,  in 

any  case ;  but  if  the  injuiy  sustained  exceed  one-half  the  value  of 
the  veasel,  and  if  the  underwriters  would  prefer  the  voyage  being 
prosecuted,  they  mu8t,«|igage  to  pSji^what  wil]  be  necessary  to  fit 
bar  for  the  voyage,  tlikii(|h  it  ahould  exceedthe  sum  underwritten. 
IhUL,  346. 

59.  The  refim^^  the  agent  of  the  defendants  to  pay  for  such  repairs 

only,  aPtbe  defendants  were  liable  for,  and  not  for  all  the  neces* 
sary  repairs,  authorized  the  abandonment.   Ibid.  346. 

60.  Risk  is  the  subject  of  the  contract  of  insurance,  and  until  the  risk 

commences,  the  contract  does  not  attach.  Ibid.  346. 

61.  Generally,  an  inchoate  right  to  freight  does  not  commence  until  the 

carga  is  put  on  board ;  but  if  the  freight  is  insured  in  a  valued 
policy,  the  rig^t  to  indemnity  attaches,  if  any  part  of  the  cargo  is 
shipped.  Ibid,  346. 

62.  If  ttie  insured,  in  virtue  of  a  contract  with  a  third  person,  has  an 

inchoate  right  to  freight  as  soon  as  the  voyage  commences,  although 
before  tlie  cargo  is  taken  in,  there  t^  ridi  btaunences,  and  the 
policy  attaches,  in  virtue  of  the  sontisct,  as  soon  as  the  voyage 
commences.   Ibid,  346. 

63.  The  vessel  insured  was  captured  on  her  voyage'to  Caithageaa,  and 

■ 

condemned  on  the  ground  of  illicit  trade,  a  part  dT  the  caigo 
having  been  brought  from  Spain  to  Kew-Tork  by  a  Spaniard, 
entered  for  exportation,  and  afterwards  sold  to  the  plaintiff,  the 
Spaniard  going  out  as  passenger  on  bafcd  ti^e  vessel,  and  the 
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bcl^  •ooMdcKd  bj  the  Bfkiah  CdiiUir  Adn««l^  as 
X    •  UkCM^  deeming  it  a  tiading  between  the  mother  oountqr  aad  her 

€4.  If  the  jify  oonJIdered  thai  tlie  atauied  was  fuiltjr  of  coDcealraent 
cf  the  riiipment  of  the  gootb  of  Spanish  origi%  then  the  polides 
•flTegt^  by  the  pluif^  will  be  void  $  for  tibe  tunt  of  ]>art  of  the 
caigo  would  oocasion^  aeizure,  detention,  and  ezpeoie,  and  give 
the  aoMired  upght  to  abandon.  Aid.  357. 

65*  l^e awuied  tt^nol  bound  to  anticipate  eyeiy  poaaible  gioond  of 
auapKiDn  which  nay*  against  right,  weigh  with  the  beHigerant 
oniiacn  ipd  Courts,  and  tf).  communicate  the  civcumstanoes ;  al- 
though, if  agihist  righ^  the  belligerant  Courts  are  in  the  habit  of 
eoadenuiing  property  under  j^aiticular  cucumatances^  he  should 
dSiQloB^  the  circumslances^  if  they  exist,  tl^the  underwriter  may 
know  bow  to  estimate  the  risk.  Aid,  357.     « 

66.  Insurance  was  made  by  R,  acitiaen  of  the  United  Btates,  and  a 

xeaident  merchant  of  Philadelphia,  on  specie,  from  Cape  Fkanfois 
to  PhiUdelphia,  with  a  warranty  of  neatrali^.  Upon  the  happen- 
ing of  a  losB^  R.  receiTcd  from  the  defendants  nineteen  hundred 
and  mnei^«aeTesi  doUan^  the  amount  o^  the  specie  liupped ;  bat 
findai^  tl^t  of  this  «um,  only  elMjen  hundred  and  fifty-two  doUsn 
were  his  prdk>efty,  he  retum^tihe  balance  to  the  defendsnts, 
agunst  whom  afterwards  the  plaintiffs,  resjent  merbhantaal  Cape 
Franpoi^rought  this  suit  ibr  the  money  so  Returned  by  iL  Jkm- 
Aiy  TS.  Tkt  Uman  Imtmawi  Ccmpany^  391.    * 

67.  The  plaintiffs,  being  persons  established  and  can^g  on  trade  in  a 

bdligerant  countiy,  cannot  secover  against  llie  defiendants,  even  if 
the  insursnce  had  been  made  for  their  account  as  there  was  no 
disclosure  of  thek  belligerant  character,  at  the  time  of  the  insur- 
ance, which  was  so  obviously  material,  as  to  avoid  the  pdicy. 
Ibid,  391. 

68.  In  case  of  a  total  loss,  the  insurer  loses  precisely  as  much  as  the 

property  insured  was*woith  at  the  time  and  pbce  of  Aqiping  it, 
the  expenses  of  lading  included*  What  ti^e  property  cost  the 
assured,aaiMilth|^rule  of  value,  inatyusting  the  loss ;  but  what 
it  was  irorth,  or  woidd  sell  Ibrt  when  shipped.  Caarwon  e/  oA  vs. 
Tht  Marine  Inmmmet  Company^  468. 

69.  The  invoice  price  is  not  a  proper  test  of  vahte.  Ai'ii.  468. 

70.  In  a  valued  pollcy»  both  the  assurers  and  the  assured  agree ;  and 

therefore  th«  asBM^d  is  excused  from  proving,  at  the  trial,  the 
amount  of  toss. 
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71.  The  mfe  lor  fixings  the  value  of  a  vessel  which  has  been  lost,  and 

which  has  been  insured  in  an  open  policy,  is  to  take«ilihe  sum  she 
was  worth  at  the  time  of  her  departure,  including  dftrtain  expenses. 
Rid,  468. 

72.  It  18  sufficient,  on  a  question  of  seaworthiness,  if  the  vessel  was  fit 

to  perform  the  voyage  insured,  as  to  oreKnartf  perib  Ihe  under- 
writem  are  bound  as  to  extraordinaiy  perils.  FFaiton  etoLva, 
The  J^Muranee  Company  of  JSorth  Jhneriea,  480. 

73.  If  the  insured  l«y  a  rational  ground  for  the  dia^biBlf  .of  the  vessel, 

by  proving  severe  gales  during  the  voyi^^  and  seaworthideas  on 
a  preceding  voyage,  the  buitlMn  of  the  proof  of  want  of  seawor- 
thiness lies  on  the  inAirer.    Ibid*  480. 

74.  JUUer,  when  a  disabili^  happens  from  stress  of  weather,  without 

any  sufficient  eauae.    IMtf.  480. 

75.  If  a  vesaei^  after  she  commenoea  her  voyage,  becomes  unfit  to  pro- 

secute it,  having  been  exposed  to  no  extraordinary  peril  of  the 
sea,  this  may  authorixe  so  strong  a  presumption  of  want  of 
aeawortfaineas  at  her  departure,  as  to  require  strong  eifidence 
from  &e  assured  to  repel  the  prtsumptioii.  Cort  daL  ru.  The 
BeUuoatt  Itmmmet  Company^  375. 

76.  Where  a  vessel  has,  upen  a  report  of  a  survey  under  an  order 

given  by  the  Amerieah>teonsu],  been  sold  by  the  capta^i,  without 
a  regukr  condemnation;  the  losa  cannot  be  made  total ;  but  the 
asMred.is  entitled  to  no  more  than  the  amount  of  loss  actually 
sustained.    Ilnd,  375» 

INTEREST.  (MODE  OF  CALCULATION) 

1.  The  correct  general  rule  is  to  calculate  interest  up  to  the  period 

when  a  payment  is  made,  to  which  the  payment  should  be  first  ap- 
plied ;  and  if  it  exceed  the  interest  due,  the  balance  is  to  be  ap- 
plied to  diminish  the  principal ;  but  if  it  is  not  sufficient  to  dis- 
charge the  interest,  the  principal  is  not  to  be  increased,  by  adding 
to  it  the  balance  of  interest  which  may  remain  due,  so  as  to  prt>- 
duce  interest  upon  interest  Smith  vs.  The  ddmimstraton  of 
Shuw,  16r. 

2.  Where  the  plaintiiF  has  stated  an  account  upon  a  principle  unfiivour- 

able  to  himself,  as  to  the  charge  of  interest,  he  ought  to  be  bound 
by  it    Ibid.  167. 

3.  There  is  no  difference  as  to  the  application  of  the  general  rule,  rela- 

tive to  calculating  interest,  to  debts  legaOy  carrying  interest,  and 
to  those  where  bterest  is  given  in  the  name  of  damages.  Ibid,  IdT. 
Vol.  IL  4  B 
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INTEREST.  (MODE  OF  CALCULATION) 

4b  The  nte  of  interest  fixed  by  the  Imt  of  Georgia,  tbe  oootnci  baF* 
iog  been  made  there,  wiD  be  aOowed  in  the  Courts  of  the  Uiuted 
States  although  it  may  exceed  tbe  nte  authorized  by  the  law  of 
tbe  atate,  in  which  the  Circuit  Court  bolda  its  seanona.  Jafrmf  ys. 

253. 


JUDGMENTS. 

1.  The  tiue  coubuction  of  tbe  Acts  of  AsMmbly  of  PemiiflTiiiia  re^ 
boing  to  the  lien  of  judgments,  is^  judgments  shaD  be  enrolled 
w^en  they  aie  signed,  and  they  ahall  vd^  by  rektioii,  sAect  fami 
.  ./idepurdhaaersor  mortgagees;  and  as  to  such  pcfMHs^  the  lien  of 
the  judgment  creditor  shai  ceaae,  unlem  renvcd  in  fife  yean 
by  aeirt  fadu.  Hunt  vs.  Huntf  69. 
^.  Lien,  2. 

3.  A  judgment  entesed  on  a  bond  with  wanant  of  attonwy,  was  set 

aaide,  the  defendant  having,  some  montiia  bctee  the  time  of  exe- 
cuting it,  resided  in  thia  state,  awl  describing  bimadf  in  the  bond, 
aa  kte  a  lesident  of  the  state  of  Delaware.  Byrne  va.  AA;  283. 

4.  If  there  was  ecior  in  entering  a  judgment,  Ihe  Courts  at  a  aubae- 

quent  term,  «annot  aet  it  aaide,  uniem  it  waa  entered  by  nuipHMon 
of  the  olerk,  by  fraud,  or  the  like.  Jhmgntm  9f  Me^ori  ra. 
Jhnty,  433. 
5i  Judgment  on  anawaid  that  the  defendant  p^  ao  nndk  on  receiv- 
ing from  the  pbuntiff  an  indamnity  agaimA  certain  dana.  the 
plaintiff  allterwarda  refiiaed  to  give  the  indemnity ;  and  on  the  de- 
fendant paying  more  daima,  against  which  he  waa  to  be  bidemni- 
fied,  than  the  amount  of  the  judgment,  the  Court  ofdeied  satis- 
faction to  be  entered  on  the  judgment   Mt^ard  va.  Ikne^t  iS(, 

JURISDICTION. 

1.  Davis  M'Gee  was  indebted  to  the  compUdnant,  and  after  his  decease 

administration  was  granted  to  his  efiects  in  New-Jersey,  to  James 
M'Gee,  the  defendant,  who,  in  his  answer,  stated  that  he  had  ad- 
ministered all  the  effecta  of  the  deceased,  except  760  doDan, 
which  he  was  ready  to  distribute ;  bat  churned  that  he  could  be 
called  upon  to  settle  his  administration  account,  only  in  the  stite 
of  Ncw^Jersey.  The  Court  held,  that  the  defendant  havii^  stated 
that  he  had  property  in  his  hands,  might  be  called  upon,  mEgmty, 
to  account  for  that  property,  anywhere.  Bryan  etaLys.  M*Gte^ 
Mm.  337. 

2.  In  a  case  removed  by  the  defendant  fix>m  the  State  Court  to  the 

Circuit  Court,  on  the  ground  that  the  defendant  waa  an  alien,  the 
damages  lajd  in  the  writ  exceeded  five  hundred  dolbn,  and  bwl 
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JURISDICTION. 

to  a  dmch  larger  amotint  was  given,  which  were  heldTfliflicieiit 

to  give  jurisdiction.    Muns  vs.  Duponif  463. 
3*  It  has  been  frequently  detennined,  that  the  damages  laid  iff  the 

declaration,  give  the  jurisdiction  as  to  the  matter  in  dilute. 

Ibid.  46$. 
4-  The  damages  laid  in  the  writ,  and  in  the  plaintiff's  affidavit,  are 

equally  conclurive,  as  to  the  amount  in  controversy,  for  the  pur- 

poses  of  juris^ction.    Ibid.  463. 

5.  Action  by  Craig,  a  eUizm  of  Kmtudt^  agunst  J.  P.  a  citizen  of 

Neuf-OrleanSf  and  Cummings,  a  dHziin  of  PenHttfhfama^  upon 
whom  only  the  process  wa^  served,  and  non  eat  inventtu  returned 
by  the  Marshal  as  to  J.  P.  Cummings  entered  a  plea  to  the  juris- 
diction*  stating  that  J.  P.  was  not  a  citizen  of  Pennsylvania,  but  was 
p.  citizen  of  New-Orleans  \  to  which  ittiere  was  ft  general  demurrer 
by  the  plaintiff. 
The  defendant  who  has  been  served  with  process,  cannot  avail  him* 
•elf  of  the  want  of  jurisdiction  in  the  Court,  as  to  a  person  who  is 
severed  from  him,  and  is  no  longer  to  be  conndered  a  defendant 
In  the  cause.    Crtdg  vs.  Cummingi,  505,   ^ 

6.  The  Sea  Nymph  and  her  cargo,  were  seized  fc/t  a  viohtion  of  the 

non-importation  laws,  ^  importing  the  goods  seized  into  the  port 
niladelphia.  The  vessel  and  paifof  her  cargo  were  sdczed  in 
the  river  I>elaware,  and  part  of  the  cargo  after  it  had  been 
landed. 
The  ninth  section  of  the  Ju^ciary  Act  of  the  34th  of  September  ir89, 
assigns  to  the  District  Courts  jurisdiction  of  all  cases,  purely  of 
admiralty  maritime  jurisdiction,  if  they  arise  under  the  laws  of  im- 
post, navigation,  and  trade  $  wh^e  the  seizure  is  made  in  waters 
navigable  for  vessek  of  ten  tons  burthen  from  sea.  In  all  other 
casea^  where  the  seizure  is  on  land,  or  waters  of  less  depth,  the 
jurisdiction  is  on  the  common  law  side  of  the  Court  Clark  vs. 
The  United  Staiee,  519. 

7.  An  information  in  rem  against  the  thing  itself,  in  a  case  of  admiralty 

and  maritime  jurisdiction,  is  not  a  suit  at  common  law,  but  an 
admiralty  proceeding,  and  dofis  not  require  a  trial  by  a  jury. 
Ibid.  519. 

8.  Informations  in  rem^  on  the  admiralty  mde  of  the  Distiict  Courts, 

for  foifeitores  incurred  under  the  laws  of  impost,  have  been  sanc- 
tioned by  the  Supreme  Court  of  the  United  States.    Ibid.  519. 

KING  OF  SPAIN. 

The  Court  refused  to  inquire,  upon  a  motion,  whether  Ferdinand  Vll. 


$64  INDEX. 

KING  OF  SPAIN. 

Sing  of  Spain/ coQ^  uwdtute  this  «iit»  the  gawnmi^t  of  the 
■  United  States  not  having  acknowledged  him  King.   7%e  Sng  of 

LlEy. 

1.  Judgments,  1. 
'  3.  The  lien  of  a  judgment  which  bound  real  estate,  is  not  lost,  if  afto- 
a  teaUdum  jUfi  faetaa  has  been  levied  and  returned,  the  plaintiiT, 
in  the  writ,  ordered  further  proceedings  to  be  stayed.    wA£fer,  if 
personjJ  property  is  levied  upon,  and  suffered  to  remain  in  the 
hands  of  the  defendant  in  the  execution.  Qrten  eiaLm,  JUen,  280. 
3.  To  constitute  k  lien  by  a  factor  for  his  balance,  possesaon  of  the 
goods  by  him,  and  a  right  in  the  principal  to  the  property  on 
which  the  lien  is  to  operate,  are  aeeeoaazy.    M^berg  &  Co.  vs. 
Snell,4X)S. 

LUNATIC. 

The  Court  refused  to  enter  an  exoneniur  on  the  bail^ieoe,  on  the 
ground  that  the  defendant  was  confined  ki  tlie  hoqHtal,  as  a 
hinatic.    Bamerbank  vs.  Pmjft^  464. 

MARINERS'  WAGES. 

The  seaman  Idft  the  vessel  at  the  T^Mfj^nti  and  after  her  arrival  at 
Phiiadeiphia.he  went  on  board,  and  did  woric  by  order  of  the 
mate.  The  captain  afterwards  promised  to  pay  him  his  wages. 
It  did  not  appear  that  an  entry  of  desertion  at  the  Lazaretto  was 
made  in  the  log-book,  and  no  good  cause  for  the  nonpayment  of 
the  wages  being  shown,  they  were  ordered  to  be  paid.  Br^ 
Betaey  vs.  Duncan,  272. 

MARSHAL. 

After  a  rule  on  the  Marshal  to  return  the  copio*  ad  aaHafadendam, 
issued  against  the  defendants,  and  the  return  of  the  M^r»h^^  that 
the  plaintiff  had  directed  him  not  to  serve  the  writ  on  one  defend- 
ant, and  that  the  other  could  not  be  found ;  the  Court  have  no- 
thing more  to  do  with  the  rule. — If  £e  Biarshal  has  miaconducted 
himself  the  remedy  is  an  action  for  a  false  return.  Segauntey  vs. 
JhgtfAam  ei  al  336. 

MASTER  OF  A  VESSEL. 

1.  Evidence,  1,  2. 

2.  BoUomry,  1, 2. 

3.  Where  the  oirners  of  a  vessel  have  no  agent  in  a  foreign  port,  the 
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iMster  hi0  pow«r  to  make  a  charter '  party .  Marry  vs.  The 
dmigneet  4(f  Mmry  et  aL  145, 

4.  In  cases  of  extreme  oeceasityy  the  master  may,  in  a  £:>reign  coiwtrjr, 

sell  the  Teasel  and  tsckle  to  prevent  the  property  from  peiishing  { 
but  he  cannot  do  this  in  the  country  where  the  owner  liyes. 
ScuU  vs.  Briddle,  150. 

5.  Sale  of  Property,  1. 

6.  It  is  the  duty  of  the  master  to  put  in  a  claim  to  proper^  against 

which  proceedings  are  instituted ;  and  his  fiuling  to  do  8o»  may 
possibly  affect  the  claim  of  the  insured,  under  certain  circum- 
stances.   ManhaU  vs.  Tki  Union  Jnauranct  Company^  452. 

7.  Reg;ularly,  the  master  is  the  agent  of  the  ship  owner  only,  and  has 
'    nothing  to  do  with  the  cargo,  but  for  its  safe  keeping  and  trans- 
portation.  The  supracargo  represents  the  owner  of  the  caigo^  and 
has  nothing  to  do  with  the  ship.    Btm  vs.  The  Ship^Jetm,  226. 

8.  The  master  has  full  powers  to  bind  the  ship  owner  for  the  money 

he  may  bonow  fot  the  necenaiy  purposes  in  a  fnreign  countiy, 
whene  the  owner  is  not  present,  and  where  the  loan  is  exclusively 
for  the  interest  of  the  owner ;  and  if  it  cannot  be  obtained  upon 
bills  drawn  on  the  owner,  which  he  is  bound  to  pay,  he  may 
pledge  the  ship,  to  repay  the  loan  with  maritime  intefest  Ibid.  226. 

9.  If  the  ovaer  of  the  ship  is  also  owner  of  the  cargo,  the  master  may 

sell  part  of  the  cargo,  to  raise  money  for  necessaiy  waau  of  the 
ship ;  and,  if  in  no  other  manner  the  money  can  be  obtained,  and 
the  loan  is  absolutely  required  for  the  success  of  the  voyage,  he 
may  sell  a  part  of  the  cargo  of  the  ship,  to  whomsoever  it  may 
belong*   Ibid.  326. 

10.  If  the  owner  of  the  cargo  is  on  board  of  a  vessel,  at  the  time  of  a 

disaster  requiring  that  money  shall  be  obtained  by  the  master  to 
enable  the  vessel  to  prosecute  the  voyage,  he  is  not  bound  to 
advance  funds,  and  if  he  does  so,  he  is  entitled  to  satis&ctoiy 
security,  and  an  extra  and  adequate  compensation  for  the  advance. 
Ibid.  226. 

11.  8uch  contracts  wiD,  however,  be  at  all  times  carefoDy  scrutinized, 

as  the  master  may  be  more  exposed  to  imposition  in  making  them, 
than  in  a  loan  from  a  Granger.  Ibid.  226. 
19.  H.  being  indebted  to  the  plaintiffs^  made  a  bill  of  sale  of  the  ship 
John  to  them,  to  secure  the  amount  of  the  debt,  and  went  out  in 
the  ship  as  master,  she  being  registered  in  the  names  of  the 
plaintiffs.  H.  borrowed,  for  his  own  purposes,  from  the  defend- 
ant, a  sum  of  money;  and,  for  his  security,  transferred  to  him  the 
bilb  of  lading  of  the  cargo  home,  for  the-  purpose  of  his  being 
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'  Kpud  the  amoant  of  the  lotn  out  of  6ie  ftttgfat,  pAjrmMe  hj  Hie 
genenliliippenonboafdtheTMKL  JKdA  €^  dl  ▼«.  Jfbrdbdl,  29r. 

13.  The  caimuii,  m  maaUt,  hu  no  right  to  pledge  the  freq;ht^  to  imae 
moaey  for  hit  prinrate  porposea.  Am  the  agent  of  tfie  owncn^ 
which  the  captun  may  be»  in  tiie  absence  of  a  conaignee,  he  can 
act  only  for  the  beacfit  of  hit  prindpal»  and  he  haa  no  other 
aathoriftjr.    Hid.  297. 

14  If  the  captain  wete  a  motlgagor  tn  /MMetnon,  be  might  change  the 
fragfali  bat  if  he  acted  aa  the  master  of  the  YeflBd  only,  when  he 
charged  the  fraight  with  bia  debt,  as  fab  pomeanoe  was  that  of  die 
moitgagee^  the  legal  title  continued  in  them,  and  he  could  not 
encumber  the  fieigfat  for  bis  own  debts.   Ibid.  29T. 

MECHANICS'  LIENS. 

1.  A  purchaser  at  sheriff^s  sale^  under  a  judgment  on  a  Sen,  entered 

according  to  the  Act  of  Assembly,  relatnre  to  mi^fhaniri'  Seu^ 
and  having  thus  become  the  eqiutshle  owner  of  the  property, 
cannot  maintain  an  ejectment  for  the  same.    Onrsoe's  Lemee  ys. 

2.  EjedmaU  for  the  recoveiy  of  a  building  which  had  been  purchased 

by  the  plaintiff  at  a  sale  made  by  the  sheriff,  under  a  fieiv  eoteied 
aocofdiog  to  the  Act  of  Assembly  of  Peniisylvania,  securing  to 
mechanics  and  others  the  value  of  materiala  fonaahed  for  the 
erection  of  houses^  Sec.  Ibid,  33. 

3.  A  mecfaamc  who  has  erected  a  building  on  the  ground  of  another* 

under  an  agreement  with  the  owner  to  convey  the  same  on  ground 
rent,  becomes  the  equitable  owner  of  the  boiidlqg,  and  widun 
the  proviaions  of  the  Act  of  Assembly.    Ibid.  33. 

MESNE  PROFITS. 

1.  The  plaintiff  can  recover  mesne  profita»  in  the  nature  of  damagea^ 

only  from  the  time  of  the  ouster  laid  in  the  declaration,  having 
proved  no  title  prior  thereto.    HfflUm  vs.  Br€iw%  165. 

2.  The  value  of  the  improvements  made  by  the  defendant;  oqgfat  to 

be  font  set  against  the  mesne  profits  prior  to  the  actual  ouster,  and 
after  the  title  of  the  plaintiff  accruedf  and  the  balance,  only,  can 
be  properly  deducted  from  the  rents  and  profits  to  which  the 
plaintiff  is  entitled.   IhUL  165. 

MISNOMER. 

1.  Where  a  person  called  Ltbrun  and  Lebring^  was  on  board  a  vessel, 
as  a  seanuuii  and  no  person  among  the  ctew  of  the  name  of  Lekr- 
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tf^  tlie  Comt  gate  to  Uw  adoniiHtntor  of  liej^ng^.tfie  wsgei 
due  for  the  services  of  the  penon  to  deai^ted.  MiikmdY%,T%e 
JUndnidraiar  ^  Lebering,  201. 

2.  A  mere  nutnomer  is  not  nifficient  to  exchide  tbe  reooid  of  luch  a 

jodgmeot  from  being  giren  in  evidence^  i^  in  point  of  fact,  the 
party  appeared  by  a  wrong  nuney  and  iutead  of  pleading  the 
misnomer,  went  to  issue  on  other  poinU^  and  judgment  was  given 
i^;ainst  him.    SlmdU  vs.  Jo$^  Rudt  2r4. 

3.  An  averment,  in  the  action  on  the  judgment  that  he  is  the  same 

person,  if  made  out  by  proof,  will  fix  the  Uabili^  of  tbe  defend- 
ant for  the  judgment    IbO,  374b 

^rE  EXEAT.    (WRIT  OF) 

1.  The  District  Judges  of  the  Courts  of  the  United  States  have  no  au- 

thority to  issue  writs  of  ru  exeat.    Qemon  vs.  Boeealme^  130. 

2.  The  affidavit  upon  which  this  writ  will  issue,  should  be  positive  to 

a  debt,  or  to  the  belief  of  the  plaintiif,  that  a  certain  balance  «f 
account  was  due.    Ibid*  130. 

NEW  TRIAL. 

1.  The  Court  granted  a  new  trial,  on  the  ground  that  new  and  mate- 

rial evidence  had  been  discovered,  which  the  Court  deemed  so  im- 
portant, as  that  the  same  should  be  submitted  to  the  jury.  Mar* 
tkaU  vs.  The  Union  Inauranet  Company^  411. 

2.  The  Court  relused  to  grant  a  new  trial,  because  the  defendant 

would,  in  the  event  of  the  same  being  granted,  compel  the  plain- 
tifT  to  submit  to  a  nonsuit  in  consequence  of  a  defect  in  the  de- 
claration, and  thus  defeat  the  justice  of  the  case,  unless  tbe  Court 
would  allow  the  phuntiff  to  amend  his  declaration,  and  thus  the 
grantingof  a  new  trial  would  be  of  no  avail.  (3r<r6ier  vs.  iCmery,  413. 

3.  Where,  if  a  new  trial  should  be  granted,  the  defendant  could  not 

be  allowed  in  the  suit  to  make  the  set-off,  which,  by  the  weight  of 
evidence  he  seemed  entitled  to,  the  Court  refused  to  grant  the 
same,    i^id  413. 

NONSUIT. 
Variance,  1. 

NOTICE. 

Queie,  Whether  under  the  Act  of  the  Assembly  of  Pennsylvania  of 
1T05,  relative  to  the  sale  of  lands  taken  in  execution,  penonalnth 
liee  of  the  time  and  place  of  the  sale  should  not  be  given  by  the 
sheriff.    Surd  vs.  Etdney,  49. 
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OBSTRUCTION  OF  PROCESS. 

1.  fBthe  ewcatkm  of  a  writ  of  kabetefmBUup9nea$hMmt  if  adyewe 
pDiooiMinn  be  hddy  the  officer  it  fint  to  turn  oat  tlie  occupant^ 
and  take  poweiwion  in  the  name  of  the  hnr  i  and,  afterward^  de- 
fiver  it  to  the  plaintiff  in  ejectmeat  It  ia  not  neeeaaaiy  tint  the 
vacant  poaaeaaoA  ahall  be  immecBately  defiyend  to  the  phdntiff. 
The  tMUd  dUOa  va.  Manow  Lawry  d  al  169. 
3.  The  offbice  of  obatnicting  proceas^  eonsiats  in  reftiaing^  to  g^ve  up 
posaeaaionp  or  in  oppooqp  or  obstruetin^  the  ezecutioQ  of  the 
wntf  by  threats  of  violence,  which  it  ia  in  the  power  of  the  perMm 
te  enforce;  and  thua  preventing  the  officer  from  diaposBeaaing  the 
pemn  so  acting.    Ibid.  169. 

3.  A  mere  threat  to  reaist  the  execution  of  the  writ,  ia  not  an  oflTenoe 

under  the  Act  of  Congress ;  but  if,  when  the  officer  proceed* 
with  the  writ  to  the  hmd,  and  is  about  to  execute  his  process  a 
threat  is  used,  by  a  person  forcibly  retaining  the  poaaeasoo,  ac- 
compamed  by  the  exercise  of  force,  or  having  the  capacity  to  em- 
ploy it,  and  the  officer  does  not  do  his  duty ;  the  offence  is  com- 
plete.   Ibid,  169. 

4.  The  officer  is  not  obliged  to  risk  or  expose  his  perMO,  or  to  pro- 

ceed to  a  personal  conffict  with  the  defendant    Ibid  169. 

PAROL  EVIDENCE. 

Evidence,  3. 

PARTNER  AND  PARTNERSHIP. 

1.  Payment  1. 

2.  If  two  are  jointly  ooocemed  in  a  particular  adventure,  the  one  au- 

thorized to  dispose  of  the  property,  may  appropriate  the  whole 
proceeda,  to  his  own  use,  and  make  himself  the  debtor  to  the 
other  for  a  moiety;  or  he  may  hold  the  money  for  the  j<nnt  ac- 
count, and  subject  his  associate  to  all  the  riaks  which  may  attend 
it    Bow^uebie  vs.  Stephm  CUrard,  Jdmim&irator^  212. 

3.  If  the  connexion  in  a  joint  adventure  ternunate  in  the  sale  of  the 

property,  and  one  appropriates  the  proceeds  to  his  own  use,  and 
and  charges  himself  with  the  proportion  due  to  hb  aasociate  ia 
the  adventure,  an  action  on  the  caae  will  lie  for  the  part  owner 
for  his  portion.  AHter,  if  the  connesdon  doea  not  terminate  whh 
the  sale,  in  which  caae,  account  rendered  must  he  braogfat. 
Ibid  212. 

4.  The  plaintiff  and  the  defendant  were  jobtly  concerned  in  an  ndveii- 

ture  to  St  Domingo,  which  wub  placed  under  the  management  of 
the  defendant,  who  commanded  the  veiacl  in  which  it  waa  ahip- 
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ped,  and  who  was  to  diapote  of  it  on  joint  account.  In  m  letter, 
addreased  by  the  plnndff  to  the  defendant^  before  the  veiiiel  aailed, 
the  plaintifif  adviaed  that  the  piopcrty  should  be  sold  for  cash  or 
produce.  The  defendant  sold  the  property  for  bills  on  the  Frenok 
goremment,  which,  havin{f  been  remitted  by  the  plaintiff  to 
France,  were  not  paid.    Lylti  vs.  Siyka,  224. 

5.  Hus  h&ng  a  joint  concern,  the  defendant  had  the  pon^  and  the 

interest  of  a  partner,  as  to  the  disposition  of  the  cargfo.  Ibid.  234. 

6.  The  joint  owner  might  advise,  but  he  had  no  right  to  order ;  and 

the  paper  addressed  by  him  to  the  defendant,  was  to  be  conaklered 
as  advice  only.    Ibid.  224. 

7.  If  the  conduct  of  the  defendant  was  hit,  in  the  transaction,  he  is 

not  answerable  to  the  joint  owner  for  the  loss  sustuned  by  taking 
the  bills.    Ibid.  224. 

8.  Evidence,  19. 

PATENT  LAWS. 

1.  If  the  allegations  and  suggestions  in  the  petition  for  a  patent  are 

substantially  recited  in  the  patent,  it  will  be  sufficient ;  but  the 
omisuon  to  do  this  will  invalidate  i|.    £vana  vs.  Chamber»f  125. 

2.  In  an  action  for  a  viohtlon  of  a  patent  granted  by  the  United  States 

for  an  alteged  original  invention,  the  plaintiff  must  satisfy  the  juiy 
that  he  was  the  original  inventor,  in  relation  to  every,  part  of  the 
world.    Dawson  vs.  Ihllenf  311. 

3.  Although  no  proof  was  made,  tliat  the  patentee  knew  that  the  dis- 

coveiy  had  been  made  prior  to  his,  atill  he  could  not  recover  i^ 
in  fact,  he  was  not  the  original  inventor.    Ibid,  311. 

4.  The  general  law  of  patents  declares,  that  th(e  right  to  the  patent  be- 

longs to  lum  who  is  the  first  inventor,  even  before  the  patent  is 
granted ;  and,  therefore,  any  person,  who,  knowing  that  another 
is  the  first  inventor,  yet  doubting  whether  he  will  apply  for  a  pa- 
tent, constructs  a  machine  invented  by  another,  acfs  at  his  peril, 
and  a  subsequent  patent  will  prevent  his  use  of  the  machine  thut 
erected.    Evant  vs.  Wdn^  342. 

PAYMENT. 

1.  Where  money  belonging  to  A  and  C,  arising  out  of  a  joint  transact* 
tion  between  him  and  C,  has,  with  the  knowledge  by  B  of  the  in- 
terest of  A  in  the  same,  been  placed  by  the  agent  of  A  and  C 
to  the  credit  of  B  and  C,  who  are  partners,  and  C  is  indebted  to 
his  partner  B ;  B  cannot  apply  the  money  of  A  to  the  credit  of  C, 
in  aatisikction  of  his  claim  upon  him.  Fandenmck  vs.  Swnmerl,  41 . 
Vol.  II.  4  C 
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PAYMENT. 

*  2.  Twenty  ytan  cl«ates  «  prammptien  of  ptyment  of  a  bend,  if  no 
interMt  has  been  paid  in  that  time.  It  a  thoiter  period  is  idied 
upon,  the  preMimptioii  should  be  ibrtSfied  by  circamstances. 
GoUkmDk,ExetuiotofI9dmm9YB.Tktamf3!2S. 

PERILS  OF  THE  SEA. 

1.  What  constitutes  a  peril  of  the  sea,  is  a  question  of  law.  Tke  VmUd 
States  vs.  ffall,  366. 

%  The  accident,  which  is  attributable  to  a  peril  of  the  sea,  mast  bap- 
pen  without  fault  or  negligence  in  the  master,  and  must  occur  at 
sea ;  or  if  on  land^  it  most  be  ike  immediate  and  ntcenary  conse- 
quence of  a  peril  happening  at  sea.    Ibid.  366. 

PLEAS  AND  PLEADINGS. 

1.  Action  of  covenant  upon  an  agreement  under  seal,  by  which  the 

plaintiff  stipulated  to  perform,  in  the  Philadelphia  and  Baltimore 
theatres,  for  three  years,  and  not  to  play  or  ang  at  any  other  the- 
atre, without  the  license  of  the  defendant  i  and  the  defendant 
agreed  to  pay  the  plaintiff  so  much  per  week,  and  to  allow  him 
the  profits  of  a  benefit  and  a  half  each  season,  provided  the  plain- 
tiff kept  and  performed  aU  his  covenants,  and  not  otherwise. 

The  defendant  pleaded  covenants  peiformec^  with  leave  to  give  in 
evidence  every  thing  which  amounts  to  a  legal  defence. 

The  defendant  offered  evidence  to  prove  that  the  plaintiff  had  played 
at  other  theatres,  without  his  license ;  and  ill  conduct  on  his  part, 
which  had  produced  riots  at  the  theatre. 

This  plea,  according  to  its  import,  and  the  understanding  of  the  bar, 
amounts  to  an  agreement  that  the  defendant  may  give  in  endence 
any  thing  which  he  might  plead,  and  which,  in  point  of  law,  can 
protect  him  from  the  plaintiff's  claim.   Webster  vs.  Warren^  456. 

2.  Where  the  covenants  are  dependent,  the  plaintiff  cannot  support 

lijs  action  as  to  them,  without  showing  perfonnance  of  ereiy  affirm- 
ative'covenant  on  his  part ;  and  in  such  a  case,  it  is  competent  to 
the  defendant  to  prove  a  breach  of  such  as  are  negative.  lUd,  456. 

3.  Where  the  covenants  are  independent,  evidence,  under  the  plea  of 

covenants  performed,  with  leave,  &c,  cannot  be  given,  which 
amounts  to  a  bar  of  the  plaintiff's  action,  or  to  an  offset  of  damages 
sustained  by  a  breacli  of  other  independent  covenants.  Such 
evidence  cannot  be  given  in  mitigation  of  damages.     Ilnd^  456. 

4.  Variance,  1. 

PRACTICE. 

1.  The  Court  obsen-ed,  that  where  accounts  were  referred  to  a  Bfaater, 
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tbey  would  not  MtUe  principles  previous  to  taking  an  account; 
but  they  must  be  brought  before  them  on  exceptions.  Vandermck 
▼a.  Siummerl,  41 . 

2.  Equity/ 1. 

3.  Ne  exeatf  (writ  of)  1. 

4.  Affidavit,  1. 

5.  Courtly  2, 

6.  Continuance,  1. 

7.  Under  a  plea  of  payment,  proof  of  the  discontlnnance  of  the  suit 

cannot  be  given  in  evidence ;  and  the  defendant  should  "have 
availed  himself  of  the  alleged  discontinuance^  before  appearing 
and  taking  defence.  LaU^pu  vs.  FeekolieTf  180. 

8.  By  the  pmctice  and  laws  of  Pennsylvania,  any  evidence  m^  be  giv- 

en under  the  plea  of  payment,  which  proves  that,  ex  eguo  et  bono, 
the  debt  claimed  ought  not  to  be  paid.   Jbid.  180. 

9.  If  the  debt  hai^  in  whole  or  in  part,  been  paid ;  or  has  been  extin- 

guished by  any  means,  as  by  a  contract  of  a  superior  nature  {  or 
has  been  released  \  or  if  the  debt  be  not  in  conscience  due ;  or 
has  by  some  means  been  satisfied,  so  that  it  cannot  be  conscien* 
tiously  demanded ;  these  fiicts  may  be  given  in  evidence.  Ihid,  180. 

10.  Under  which  cifcumstances,  the  Court  will  stay  proceedhigs  of  exe- 

ciitfon,  unlU  tba  defendant  shidl  be  j^otected  fom  the  danger  of 
a  double  payment    Hid.  180. 

11.  Where,  on  a  rule  to  show  their  cause  of  action,  the  plaintiffs  have 

produced  a  positive  affidavit  of  debt,  the  defendant  cannot  give 
evidence,  that  a  suit  for  the  same  cause  of  action  has  been  insti- 
tuted in  another  Court  JW  etaLy%  Samdenio,  198. 

12.  "Where  the  replication  denies  all  the  allegations  in  the  plea,  the 

plea  must  be  supported -by  evidence.    Oemon  vs.  BoeeaUnef  199. 

13.  If  an  answer  to  any  particular  charge  in  the  bill  deny  the  same,  it 

must  be  opposed  by  the  plaintiff,  by  two  witnesses,  or  by  one  and 
circumstances.  Ibid,  199. 

14.  A  plea  in  avmdance  of,  and  not  responrive  to  the  bill,  stands  for 

nothing  as  evidence  ef  the  fects  stated  in  it    IM.  199. 

15.  Bail,  1,  2. 

16.  Where  no  declaration  or  pka  has  been  filed,  a  rule  to  try  or  non 

prm.  cannot  be  enfi^iced.    SuUvan  vs.  Jlroton^,  204. 

17.  Where  the  plaintiffs  had  filed  a  new  count  to  their  declaration,  to 

which  no  plea  had  been  entered,  the  Court  granted  a  continuance 
of  the  cause.  LtBoyet  oL  vs.  7%e  Ddawart  Jnm/trancc  Company, 
223. 

18.  The  plaintiffs  issued  a  commission  to  take  testimony  abroad,  and 
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the  defendant  jnned  in  the  sune,  by  filing  crooB-inteiTogatones ; 
but  the  plaintiffs  afterwards  found  a  witness  to  prove  the  fibcts  they 
desired  to  establish  by  the  commisnon,  and  abandoned  it  The 
Court  said,  a  trial,  wider  these  ciicumstanoesy  would  be  a  surprise 
on  the  defendant    Ibid,  233. 

19.  The  cause  had  been  at  issne  for  three  terms,  and  the  defendant  asked 

leave  to  file  a  new  plea,  the  effect  of  which  would  be  to  oblige 
the  plaintiiT  to  suffer  a  nonsnit.  The  defendant,  before  the  suit 
was  brought,  refused  to  show  his  lease  to  the  plaintifi^  when,  by 
so  doing,  he  would  have  prevented  the  institution  of  the  suit 
The  Court  refused  to  permit  the  defendant  to  enter  the  plea, 
but  upon  his  paying  the  whole  sorts  of  the  suit.  Jinonymcus,  270. 

20.  Judgments,  3. 

21.  Marshal,  1. 

22.  By  the  law  and  practice  of  Pennsylvania,  if  ibt  sheriff  return  non  at 

inventus  as  to  one  defendant,  and  service  of  the  writ  on  the  other, 
the  plaintiff  may  proceed  against  the  latter  on  a  joint  contract, 
stating  in  the  declaration  the  return  of  the  writ  Craig  vs.  Cum- 
ndngs,  505. 

• 

PRINCIPAL  AND  AGENT. 

If  the  &ctor  ahould  dispose  of  goods,  ftma  jUe,which  have  been  con- 
signed to  him,  akhougfa  the  goods  had  not  come  into  his  hands,  but . 
the  bill  of  lading  has  been  actually  tiansfetred  to  the  vendee,  the 
right  of  the  principal  is  defeated.  But  before  the  auUiority  to  sell 
has  been  exercised,  tfie  owner  may  countermand  the  consignment, 
or  sen  the  goods  while  in  iransiiu.    Bjfberg  doLyt,  SneO,  403. 

PRISONER. 

The  Court  will  not  interfere  with  the  jailer,  who  has  custody  of  a  pri- 
soner under  process,  in  the  exercise  of  the  discretion  vested  in  him, 
as  to  the  security  of  his  prisoner;  unless  it  appears  that  he  has 
misconducted  himself,  by  an  abuse  of  that  discretion,  ibr  the  pur. 
poses  of  oppression.    £x  Parte  Taw8,  353. 

PROCESS. . 

Obstruction  of  Process. 

PROMISSORY  NOTE. 

1.  If  a  bank  note  is  divided,  and  one  half  of  it  lost,  the  bonajide  holder 
of  the  half  which  b  produced,  is  entitled  to  payment  of  its  amount^ 
on  proving  the  loss  of  the  other  part,  w  accounting  for  the  muti- 


INDEX.  srs 

PROMISSORY  NOTE. 

hted  appeannce  of  that  which  is  praduoed.  Build  rt.  The  Bank 
of  PamatfhiBuaf  173, 

2.  Upoo  the  general  principles  of  law,  a  man  does  not  lose  his  right  to 

real  or  perstNial  property,  or  to  choses  in  action,  bj  losing  the  eri- 
dei^ofit.    Ibid.in. 

3.  Such  loss  may  be  supplied  by  parol  evidence  of  the  contents  of  th^ 

paper,  if  it  be  the  best  evidence  the  nature  of  the  case  will  admit 
Ibid.  172. 
^  The  payor  of  an  instrument  which  passes  by  delivery,  and  which  is 
alleged  to  be  lost,  may  require  the  claimant  to  account  for  its  loss; 
or  if  it  be  mutilated,  to  account  for  the  same,  and  to  prove  that 
he  came  fairly  into  possession  of  it  Ibid.  173. 
S.  The  holder  of  the  part  which  was  lost,  or  stolen,  and  which  may 
afterwards  be  found,  takes  it  from  the  finder  or  the  robber,  subject 
to  every  defence  which  could  have  4)een  legally  made  against 
the  finder  or  robber.    Ibid.  172. 

PROSECUTION. 

Witnesses  fiir  the  defendant  are  never  sent  to  the  grand  juiy,  but  \rith 
the  consent  of  the  prosecution.     7%e  United  8taU$  vs.  JVhiUt  29. 

PROTEST. 

The  protest  of  some  of  the  crew,  taken  in  the  Isle  of  France,  was 
permitted  to  be  read  in  evidence,  to  invalidate  their  evidence  gi- 
ven uqder  a  commisaon.  Winthrop  vs.  The  Union  Insurance 
Company  i  7. 

PUBLIC  MINISTERS. 

1.  The  law  b  the  same  in  the  case  of  a  defendant  charged  with  an  as- 

sault of  a  nunister,  as  when  charged  with  the  same  offence  against 
a  citizen )  and  if  the  minister  gave  the  first  assault,  the  defendant 
will  be  excused  for  the  subsequent  battery,  though  he  was  a  mi- 
nister.    The  United  Stdtea  vs.  WUUam  Liddk,  205. 

2.  Evidence,  28. 

3.  Foreign  Ministers,  1,  2,  3. 

RECOGNISANCE. 

1.  An  action  of  debt  was  instituted  in  the  District  Court,  upon  a  re« 
cognisance  entered  into  before  an  alderman  of  the  city  of  Phila- 
delphia, in  a  case  in  which  a  party  was  charged  with  having  beaten 
a  boy  so  as  to  cause  his  death,  on  board  a  merchant  vessel  of  the 
United  States,  ia  the  haifoour  of  Flushing.  The  itcogaisaiice  ma 
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in  these  wordfrand  figares :  '*  Julf  22d,  United  States  m,  Jasper. 
James  Jasper  and  S.  Dillingham,  each  tent  in  f300^  for  the  ap- 
pearance of  said  Jasper,"  taken  by  me  R.  Wharton,  and  s^^ned 
by  the  parties.  The  United  States  had  judgment  below,  and  the 
cause  was  brought,  by  writ  of  emir,«into  the  Circui^Court.  DU- 
knghamys.  7%e  Un^ed 8faia^  422. 

2.  In  a  recognisance,  the  material  parts  of  the  obligation  and  the  con- 

dition, should  be  set  forth  in  the  body  of  it,  so  as  to  admit  of  ex- 
tensio.>,con«st«nU7withtbeten>..orit    /«4  432. 

3.  It  is  essential  to  a.breach  of  the  condition  of  a  recognisance,  that 
'  the  party  who  is  to  appear,  should  be  solemnly  called  before  his 

default  is  entered*  and  in. an  action  on  the  recog^nisance,  it  should 
be  clearly  pfoted  that  the  party  was  called  and  warned,  and  ne- 
glected to  appear.    Ibid,  432. 
Query f  if  the  nonmpptarance  of  the  recognisor  can  be  proved  by  pa- 
rol evidence. 

4.  A  materid  variance  between  the  warrant  and  the  recognisance 

set  forth  in  the  declaration,  and  that  given  in  evidence,  is  &tal. 
/6Mi422. 

REGISTERING     AND     RECORDING     SHIPS     AND 
VESSELS  OF  THE  UNITED  STATES. 
See  case  of  Peterson  iw.  The  United  States,  for  prindples  dedded  in 
an  information  for  violating  this  law,  36. 

REFEREES. 

1.  The  plaintiff  filed  a  bill  for  relief,  from  a  judgment  entered  on  the 

award  of  referees,  cUuming  to  have  certain  credits  allowed  to  hiii^ 
which  had  not  been  g^ven  to  him  in  the  account  stated  and  ad- 
justed between  him  and  the  defendant,  upon  which  the  award  was 
given.    Hunt  va.  Ihrnt^  127. 

2.  Plain  mistakes  in  facts,  Which  appear  upon  the  face  of  the  awards 

or  which  could  be  made  out  from  the  evidence  laid  before  the  re- 
ferees, or  for  their  ezaminationf  ought  have  been  taken  advantage 
of  by  exceptions  to  the  award ;  and  these  cannot  afterwards  be 
made  the  subject  of  a  clum  to  zeEef  in  equity.    IbkL  127. 

3.  A  report  of  referees^  made  under  an  order  of  Court,  set  aside*  be- 

cause of  a  plain  and  palpable  mistake  as  to  matters  of  fact,  appear* 
ing  by  the  evidence  of  the  referees.    Xhox  vs.  WaUan  ei  aL  SOT, 


RELEASE. 


Where  a  release  is  given  to  one  joint  debtor,  ahhou^  under  a  misap- 
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prehennon  of  its  opentkig  to  dischaige  tbe  co-debtor,  a  Coiut  of 
Equity  will  not  relieve  from  it,  aiile»  where  there  w»  fnuid  or 
unfair pnustaces.    Joy  vs.  WiirtzettU,266, 

RETROSPECTIVE  LAWS. 

t 

Eappottfado  Lawfl^  1. 

REVENUE  LAWS. 

1.  C.  and  M.  were  jointly  interested  in  vessels  and  carg^oes,  not  as  part- 

ner%  but  as  joint  owners  in  each  adventure.  The  cargoes  were 
shipped  to  the  United  States,  C.  being  an  alien,  and  M.  a  citizen; 
the  vessels  being  registered  by  M.  as  American,  and  the  cargoes 
appearing  to  be  his  property,  and  entered  as  such.  This  action 
was  brought  to  recover  a  balance  of  account  arising  out  of  these 
transactions. 
The  cargoes  were  subject  to  foreign  duties,  and  the  transaction  being 
a  fiaud  on  the  laws  of  impost  and  tonnage,  cannot  be  brought  into 
our  Courts  for  the  purpose  of  enforcing  a  demand  arising  out  of 
it    Exeeuiora  of  Cambioao  vs.  7%e  JStuigneea  of  Maffettf  98. 

2.  A  foreigner  b  not  always  bound  to  take  notice  of  the  revenue  laws 

of  a  eountiy  to  which  he  doea  not  balong ;  and  a  firm  and  final 
conliftct,  made  in  his  own  or  a  foreign  countiy,  is  vatid,  although 
it  may  be  intended  to  fiolate  tbe  revenue  laws  of  a  countiy  witli 
the  property  obtained  from  him  by  such  contract,  he  not  being  ac- 
quainted  with  the  intended  fraud.  Mier,  if  the  contract  is  to  be 
completed  in,  or  has  a  view  to  the  violation  of  the  laws  of  the 
countiy  where  it  is  to  be  executed.    Ibid,  98. 

.).  A  foreigner  trading  to  the  United  States,  is  bound  to  know  our  re- 
venue laws,  and  his  ignorance  of  them  will  not  exempt  him  from 
their  influence.  The  property  of  Cambioso  in  the  caigoes  cannot 
be  distinguished  from  his  ownership  of  tlie  vessels ;  as  those  car- 
goes were  subject  to  foreign  duties,  being  imported  in  vessels  not 
entitled  to  an  American  register.     IbitL  98. 

4.  If  any  goods  imported  in  these  vessels  were  not  subject  to  duties, 
their  proceeds  may  be  recovered ;  as  the  United  States  were  not 
injured  by  their  importation.    Ibid.  98. 

SALE  OF  PROPERTY. 

1.  A  sale  of  the  vessel  and  her  tackle  in  Mary-land,  at  auction,  by  the 
master,  who,  by  misconduct,  liad  got  the  vessel  on  shore,  g^ves 
no  title  to  the  purchaser ;  and  in  an  action  of  trover  and  conver- 
sion, for  the  articles  purchased,  the  measure  of  damages  'is  the 
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real  vake  of  the  praperfy,  and  not  what  thejr  were  sold  for. 
&tt0va.iMUfe»15O. 
3.  Bifla  of  Lading,  1,  2»  3. 

SALVAGE.  . 

1.  Salvage  should  alwa)rt  comprehend  a  rewaid  for  the  riak  of  life  and 

property^  labour  and  danger  m  the  imdertaloilg,  and  ahould  be  ao 
liberal  as  to  afToid  a  sufficient  inducement  to  similar  ezeitions  to 
preserve  the  lifeand  property  of  othen.  Bondvs.  T%e3ngCora,dO, 

2.  The  only  rule  for  the  amount  of  salvage,  is  that  which  is  dictated 

by  a^sound  discretion,  under  the  particular  circumstances  <^  the 
case.    IbicL  80. 

3.  Unless  in  cases  of  very  extraordinary  merit,  or  where  the  property 

saved  is  veiy  Urge  or  veiy  smaU,  one-thixd  has  been  the  most 
usual  rate  of  salvage.   Ihid,  80. 

4.  The  owner  of  the  vessel,  and  not  the  freigfater,  is  entitled  to  salvage, 

unless  being  on  board  at  the  time  the  property  was  saved,  he  con- 
sented to  the  same,  and  thus  discharged  the  owner  of  the  vessel 
from  the  responsibility  Incurred  by  deviating  to  save  property. 
Ibid.  80. 

5.  A  passenger  who  assisted  &i  saving  the  proper^^  isj^tified  to  a 

portion  of  the  salvage.    Ibid.  80.  ^ 

6.  Distribution  of  the  salvage  among  the  persons  entitled  to  it.    The 

portions  of  salvage  ought  not  to  be  so  much  regarded  as  the  actiia\ 
sum  to  be  paid  to  the  salvors.    Ibid.  80. 

SEAMEN'S  WAGES. 

Evidence,  26. 

SET-OFF. 

1.  Unliquidated  damages  cannot  be  setoiF.    Jk  TasUU  et  a/.  \s. 

CrousiUats  132. 

2.  When  the  claim  which  is  asserted  as  a  set-oiT,  depends  for  its  Tidi- 

dity  on  the  generosity  of  the  government,  it  cannot  be  enforced 
by  this  Court,  against  a  legal  demand  upon  the  defendant  by  the 
United  States.    The  United  Stata  vs.  WeUs,  161. 
o.  Damages  wluch  hare  not  been  ascertained,  and  are  uncertain  In 
their  nature,  cannot  be  made  a  matter  of  set-oE    Ibid.  161 . 

SHERIFF'S  DEEDS. 

The  Act  of  Assembly  of  Pennsylvania,  passed  the  26th  of  March  1785. 
which  declares  that  no  sheriff's  deed,  made  bona  fde,  and  for  a 
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Taluable  consideration,  where  quiet  and  peaceable  poMeinon  has 
been  had  for  «z  yean,  shall  be  adjudged  defective  for  not  pro- 
ducing an  J  writ  di  fieri  fado»^  &c.,  is  a  full  answer  to  any  objec- 
tions founded  on  the  process  and  its  execution,  under  which  the 
pa|ty  acquired  the  title.    LttMt  of  MorrtU  vs.  Oratft^  380. 

SPECIAL  VERDICT. 
Courts,  1. 

STATUTE  OF  LIMITATIONS. 

1.  Any  offer  on  the  part  of  the  debtor,  operates  to  remove  the  bar  of 

the  statute  of  limitations,  which  fairly  interpreted  amounts  to  a 
promise  to  pay,  or  to  an  acknowledgment  of  the  debt,  or  of  some 
debt;  as  if  the  debtor  say%  <'he  will  pay,  if  the  demand  is 
proved;"  or  a  promise  to  account,  though  he  adds,  *<that  he 
owes  nothing."   lUad  vs.  WWoMMm^  514. 

2.  If  any  thing  is  added  which  negatives  a  promise  of  payment,  or  an 

acknowledgment  of  a  debt,  it  must  be  considered  as  qualifying 
eveiy  expression ;  as  if  A  says  he  owes  the  debt,  "  but  will  not 
pay  it,  and  will  avail  himself  of  the  statute  of  limitations." 
/6u/.  514. 

3.  If  a  promise  to  pay  a  debt,  barred  by  the  statute  of  limitations,  is 

conditional,  the  remedy  for  the  recovery  of  the  debt  is  not  revived^ 
unless  the  condition  is  performed.    Ihid.  514. 

STATUTES.  (CONSTRUCTION  OF) 

1.  Notice^  1. 

2.  Construction  of  the  Acts  of  the  Assembly  of  Pennsylvania,  passed 

in  1773,  and  April  4^  1798,  relative  to  judgments^  and  to  their  lien 
on  real  estate.   Bvni  vb.  Buni^  69. 

3.  Sureties^  1, 2. 

4.  The  defendant  was  indicted  fat  unlading  from  a  vessel  in  the  port  of 

Philadelphia,  three  bags  of  coffee,  without  autiiority  from  the  pro- 
per officer  of  the  customs.  The  ooffee  was  taken  at  night  in  a 
boat  from  the  vessel,  and  part  put  on  the  whaif,  the  rest  being  in 
the  boat ;  but  on  discovery,  it  was  returned  to  the  vessel.  The 
Court  decided  that  this  was  not  a  landing  within  the  Act  of  Con- 
gress, of  March  2d,  1799.    Tht  Umiid  Staiea  rt.  Smih,  310. 

5.  The  twenty-seventh  section  of  the  Act  applies  only  to  the  captain 

or  mate  of  the  vessel.    Ibid.  310. 
Vol-  II.  4  D 
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1.  A  Bumimiy  of  the  law  relatiye  to  stoppaf^  m*  franmiu.  WalUr  tt  oL 
V8.  Ron  et  al.  283. 

3.  The  endorsement  and  delivery  of  a  bill  of  laifing^,  or  the  defiveiy 
of  the  bill  without  endonement,  if  the  caiip>  Ib,  by  the  terms  of 
it,  to  be  delivered  to  a  particular  persoDy  amounts  to  a  trarafer  of 
the  property,  subject  to  the  right  of  the  vendor,  if  the  considera- 
tion be  not  paid,  to  reclaim  the  property  before  it  shall  get  into 
the  actual  possession  of  the  vendee.   Ibid.  283. 

3.  Goods  sold,  bona  fiit^  while  at  sea,  by  assignment  of  the  bill  of 

lading,  the  right  of  the  principal  to  stop  m  trantiiu  ceases.  i2iiJ1283. 

4.  If  goods  be  sold  and  shipped,  upon  the  account  and  at  the  risk  of 

the  vendee,  the  bill  of  lading  making  the  goods  deliverable  to 
him,  or  being  assigned  to  him,  transfers  the  legal  title  in  the  goods, 
to  the  perfection  of  which,  nothing  is  wanted  but  actual  posses- 
sion. Until  this  be  obtained,  the  vendor  retains  an  equitable  right 
to  countermand  the  delivery  of  the  goods,  if  the  conaderation  has 
not  been  paid,  and  the  consignee  has  in  the  mean  time  failed. 
RyberQ  &  Co.  vs.  SneU,  403. 

SURETIES. 

1.  The  sixty-fif^h  section  of  tlie  Bankrupt  Law  of  the  United  States^ 

passed  the  2d  of  March  1799,  does  not  repeal  the  proviaionB  of 
the  laws  of  the  United  States,  which  give  to  the  surety  who  pays 
bonds  for  duties,  a  preference  over  other  creditors.  MM  vs.  Tkt 
Auignua  of  Maris,  196. 

2.  The  provisions  of  the  Bankrupt  Law  except  from  its  genenl  ope- 

ration, not  only  the  preference  of  the  United  States,  but  also  the 
right  of  preference  for  satisfaction  of  debts  due  to  the  DhUed 
States.    Ibid.  196. 

3.  P.  paid  a  sum  of  money  to  the  United  States,  as  surety  of  S.  in  a 

bond  for  duties.  S.  became  insolvent,  and  assigned  his  effects  to 
Baker,  who  received  four  thousand  dollars  under  the  assignment, 
mixed  the  same  with  his  own  funds^  and  afterwards  became  bank- 
rupt, and  the  defendants  were  appointed  his  aarignees,  but  no 
effects,  known  to  be  part  of  the  estate  of  S.,  came  into  their 
hands.  The  pbuntiif  claimed  to  have  a  preference  and  priority 
over  the  general  creditors  of  Baker.  FoUoek  vs.  Pratt  et  al  491. 

4.  Although  the  United  States  might,  under  the  axty-fiiUi  section  of 

tUe  law  to  regulate  the  collection  of  duties,  be  entitled  to  claim 
of  the  defendants,  to  the  amount  which  came  into  the  hands  of 
B.,  as  the  assignee  of  S.,  the  provisions  of  the  law  do  not  extend 
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to  the  siiretf  w&o  has  paid  the  bond,  Uie  same  rights  and  privi- 
leges.   /6trf.491. 

TENDER. 

1.  A  tender  of  debt  and  interest,  without  the  proper  expenses  which 

a  party  has  incurred  in  relation  to  the  thing  demanded,  is  not  suf- 
ficient  Baker  vs.  Farhenhom^  143. 

2.  %  when  a  party  is  about  to  tender  a  sum  of  money,  the  person  to 

whom  it  is  intended  to  pay  it,  dedares  he  will  not  receive  it,  it 
is  not  necesBsiy  that  the  money  should  be  actually  produced. 
/Ndll42. 

TRUST  AND  TRUSTEE. 

1.  The  general  principle  of  equity  is,  that  if  a  receiver,  executor, 

fiictor,  or  trustee,  lay  out  the  money  which  he  holds  in  his  fiduci- 
aiy  chancter,  in  the  purchase  of  real  propeily,  and  take  the  con- 
veyance to  himself,  he  who  is  entitled  to  the  money  may  follow 
the  same,  and  consider  the  purchase  as  made  for  his  use,  and  the 
purchaser  as  his  trustee.    Pki^g  et  aL  vs.  Cramtnond  et  ai.  441. 

2.  A  resulting  trust  will  arise,  where  lands  have  been  purchased  by 

one  partner,  and  paid  for  out  of  the  fondtf  of  the  partnerBhip. 
Ibid.  4AI. 

3.  The  person  entitled  to  the  resulting  trust,  is  not  obliged  to  take  the 

land,  and  to  consider  the  purchaser  as  his  trustee ;  but  he  may 
elect  to  take  the  money,  and  refuse  the  property.    IHtL  441. 

4.  Equity  will  not  ruse  a  use  by  implication,  for  a  person  who  by  law 

cannot  hold  it.    Ibid.  441. 

USAGE. 

1.  Evidence  of  a  uaage  to  explsln  some  clause  in  a  contract  of  in- 

surance, is  regfular ;  but  it  can  only  be  resorted  to  when  the  law 
is  unsettled,  and  then  the  construction  must  be  detemuned  by  the 
usage,  and  not  by  the  opinions  of  witnesses.  Wtnthrop  vs.  The 
Union  Inmranee  Company,  7. 

2.  When  the  law  upon  a  particular  subject  is  settled,  proof  of  a  con- 

trary usage  cannot  be  admitted ;  such  evidence  being  only  allowed 
in  doubtful  cases.   Braum  vs.  JatJcmniy  24. 

VARIANCE. 

The  Court  directed  a  nonmtU  to  be  entered,  because  the  evidence 
varied  from  the  case  stated  in  the  declaration  i  the  latter  stating 
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the  good*  as  befoDpog  to  the  plaintiiT,  of  wlich  the  defendant,  as 
bailiff,  was  to  make  4>iofit  for  him ;  and  charging  the  defendant  as        | 
receiver,  by  the  hands  of  A,  B,  C,  being  the  money  of  the  piain- 
tiff;  and  the  evidence  proved  that  the  money  received,  vas  that 
of  himself  and  bis  partneiSy  and  was  recdved  on  joint  account. 
Jordan  vs.  WlOdm^  482. 

WARRANT  OF  ATTORNEY. 

If  the  defendant  inast  upon  it,  the  i^untiff^s  attorney  most  file  hb 
^         warrant    The  King  of  ^n  in.  Okvtr,  439. 
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